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In  this  volume  Const  v.  Harris^  p.  108,  is  the  leading 

case   on  the   powers  of    a  majority    of   partners.     Tlit* 

infancy  of  dramatic  and  pictorial  copyright  (which  ha^t^ 

not  even  yet  grown  up  to  be  free  from  the  tioubk's  of 

(lisorderiy  youth)  is  illustrated  by  Murray  v.    Ellis  ton  ^ 

p.  519,  West  V.  Francis^  p.  541,  and  Jones  v.  Btnl^  \\.  jTtf, 

Blundell  v.  Catterall^  p.  353,  is  the  celebrated  cast^  \\  hiclij 

against  the  opinion  of  Best,  J.  denied  the  existence  of 

''a  common  law  right  for  all  the  King's  subjects  to  batln^ 

on  the  sea-shore,  and  to  pass  over  it  for  that  pnrposc  on 

foot  and  with  horses  and  carriages"   (per  Abbott,  G.  J. 

at  p.  386).     From  the  Chief  Justice's  judgment  \vt^  learn 

that  "sea  bathing" — or  any  other  bathing,  as  \iv  iniglit 

have   vouched  Erasmus  to  witness — "was,  until  ti  tiniti 

comparatively  modem,   a  matter  of  no  frequtnt    i>ocur- 

rence."     It  is  something,  however,  to  know  that  ''  hathinjj; 

in  the  waters  of  the  sea  is,  generally  speaking,  a  luwtul 

purpose." 

At  the  end  of  the  volmne  we  have  an  important  ea^so 
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of  Parmeter  v.  Att-Gen.^  reported  out  of  due  time  in  a  j^i^a^i^Qj 
note  in  10  Price.     It  appears  by  Lord  Eldon's  remarks  ^jj^^.^^ 
(at  p.  768)  that  in  1818,  when  this  case  was  decided,  ^,^^j- 
it  was   still  unusual  for   the  judicial  members   of  the^.,.j 
House  of  Lords  to  deliver  any  statement  of  the  reasons  ^^ , 

on  which  their  opinions  were  founded.  ^j 

^  '-le,  was 

We  may  conveniently  mention  here  that,   the  Sale  of.  •     . 
Goods  Act,  1893,  being  now  pretty  well  known,  we  do_ 

not  think  it  needful  to  furnish   every  decision  on   the,  ,, 

^  ^  otter  m 

17th  section  of  the  Statute  of  Frauds  with  a  reference,.     , 

'■M  the 
to  the  re-enactment  (Sale  of  Goods  Act,  s.  4)  which  has.  .  . 

superseded  it. 

The  learned  reader  is  requested  to  observe  the  not€^; 

^^  invem 
on  p.  346  as  to  Jackson  v.  Attrtllj  3  R.  B.  683,  a  case  .. 


Avhich  turns  out  to  be  of  no  authority.  ,. 

'^  to  tt 
A  learned   correspondent  has  called   our  attention  tc,. 

■■-iec-t  of  t 
the  further  proceedings  in  the  ecclesiastical  court  in  the  , 

case  of  the  patent  iron  coffin,  E.  v.  Coleridge,  21  R.  B 

498.     They  are  reported  in  Gilbert  v.  Buzzard  (1821) 

2  Hagg.  Cons.  333,  a  suit  against  the  phurchwardens  o 

St  Andrew,  Holbom,   for  preventing  the  interment    o 

a  parishioner  in  an  iron  coffin.     Lord  Stowell,  then  Si 

William  Scott,  discussed  the  history  of  burial  custom 

with  much  elegant  learning ;  pointed  out  that  a  man  ma; 

have  an  absolute  right  to  be  buried  in  his  own  church 
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yard,  but  has  not  "  the  right  of  burying  a  large  chest  or 
trunk  in  company  with  himself";  and,  after  receiving 
much  conflicting  evidence  of  chemists,  concluded  on  the 
balance  of  common-sense  evidence  and  observation  that 
iron  lasts  longer  than  wood.  The  judicial  result,  on 
the  whole,  was  that  an  involticrum  of  some  sort  for  a 
corpse  is  only  decent;  that  a  coffin  is  usual  but  not 
necessary;  that  there  is  nothing  unlawful  in  a  coffin  of 
iron  or  other  unusual  material,  but  also  there  is  nothing 
to  prevent  the  churchwardens  from  charging  special  fees 
for  its  admission,  and  there  are  plausible  reasons  why 
they  should.  A  fee  of  10/.  was  settled  for  future  burials, 
and  the  inventor  protested  that  he  would  be  ruined, 
and  petitioned  the  House  of  Commons  as  set  forth  in  the 
appendix  to  the  volume :  with  what  result  I  know  not. 
The  object  of  the  patent  iron  coffin  was  to  baffle  the  pro- 
fessional body-snatcher. 
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NOTE 

7%e  ^r«t  and  last  pages  of  the  original  report,  according  to  the 
paging  by  which  the  original  reports  are  ustuMy  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  Hie  same  paging  are 
continued  in  the  margin  of  the  text. 
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CHANCERY. 


HEAD  V.  HEAD.f  im 

(Trim.  &  Buas.  138—142.)  AprU  16,  24. 

Where  personal  aooees  between  husband  and  wife  is  established,  j^^^ 

sexual  interoonrse  is  to  be  presumed ;  and  the  presumption  must  stand     Eldon,  Is,0 
till  rebutted  by  clear  and  satisfactory  evidence.  r  133  ] 

[In  this  case  the  Lobd  Chancellor,  referring  to  the  case  of 
Rex  V.  Lufe.l  said  : — ] 

If  I  rightly  understand  that  case  of  The  King  v.  Luffe,  I  take  [  139  ] 
it  directly  to  establish  no  more  than  this,  that  if  a  *man  be  [  *uo  ] 
proved  to  have  had  sexual  intercourse  with  his  wife,  yet  still  if 
it  can  be  shewn  that  it  was  impossible  that  the  child  of  the  wife 
should  be  his  child,  it  is  competent  to  a  party,  notwithstanding 
sexual  intercourse  between  the  husband  and  wife  be  proved,  to 
establish  by  evidence  the  impossibility  that  such  sexual  inter- 
course could  bring  the  child  into  existence.  There  is  no  denying 
that  in  what  fell  from  the  Judges  in  that  case,  there  are  very 
strong  passages  to  shew,  that  beyond  that  they  did  not  mean  to 
determine  how  far  the  old  rule  of  law,  as  to  the  husband's  being 
within  the  four  seas,  was  or  was  not  to  be  affected. 

The  case  of  the  Banbury  Peerage  was  decided  in  the  House  of 
Lords  after  very  great  consideration,  and  upon  that  occasion 

t  Seeposty  p.  Id9.  t  ^  B.  B.  406  (8  East,  193). 

R.B. — VOL.  XXIV.  B 


1823.    CH.    T.  &  R.  140—141.  [r.r. 

Head  some  questions  were  put  to  the  Judges.  Now  it  is  well  known, 
Head.  that  the  questions  proposed  to  the  Judges  by  the  House  of  Lords, 
though  made  to  approximate  so  nearly  to  the  questions  to  be 
determined,  as  to  enable  the  House  to  form  a  judgment  on  the 
case  actually  before  it,  cannot  be  the  very  questions  which  the 
House  is  called  upon  to  decide.  The  answers  given  by  the 
Judges  therefore,  although  entitled  to  the  greatest  respect,  as 
being  their  opinions  communicated  to  the  highest  tribunal  in 
the  kingdom,  are  not  to  be  considered  as  judicial  decisions,  but 
in  that  case  of  the  Banbury  Peerage,  I  take  them  to  have  laid 
down,  so  as  to  give  it  all  the  weight  which  will  necessarily 
travel  along  with  their  opinion,  although  not  a  judicial  decision, 
that  where  access  according  to  the  laws  of  nature,  by  which 
they  mean,  as  I  understand  them,  sexual  intercourse,  has  taken 
place  between  the  husband  and  wife,  the  child  must  be  taken  to 
be  the  child  of  the  married  person,  the  husband,  unless  on  the 
contrary  it  be  proved,  that  it  cannot  be  the  child  of  that  person. 
Having  stated  that  rule,  they  go  on  to  apply  themselves  to  the 
rule  of  law  where  there  is  personal  access,  as  contradistinguished 
[  *i^i  ]  from  sexual  intercourse,  *and  on  that  subject  I  understand  them 
to  have  said,  that  where  there  is  personal  access,  under  such 
circumstances  that  there  might  be  sexual  intercourse,  the  law 
raises  the  presumption  that  there  has  been  actually  sexual 
intercourse,  and  that  that  presumption  must  stand,  till  it  is 
repelled  satisfactorily  by  evidence  that  there  was  not  such  sexual 
intercourse.  What  is  satisfactory  evidence  that  there  was  not 
such  sexual  intercourse  is  a  question  which  may  be  put  in  two 
points  of  view ;  First,  is  it  meant  that  it  must  be  proved,  from 
circumstances  which  took  place  at  the  time  that  that  personal 
access  which  might  or  might  not  give  an  opportunity  of  sexual 
intercourse,  was  had,  or  by  the  evidence  of  persons  present,  that 
sexual  intercourse  did  not  take  place  ?  or  secondly,  that  you  are 
to  go  into  all  the  evidence  as  to  the  conduct  of  the  parties  prior 
to  the  interview  in  which  personal  access  was  had,  and  their 
conduct  after  that  interview,  in  order  to  satisfy  yourself,  by  the 
evidence  of  circumstances  both  previous  and  subsequent  to  the 
interview,  what  did  or  did  not  pass  when  that  interview  was 
had.    Whenever  it  is  necessary  to  decide  that  question  great 
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care  must  be  taken,  regard  being  had  to  this,  that  the  evidence 
is  to  be  received  under  a  law  which  respects  and  protects 
legitimacy,  and  does  not  admit  any  alteration  of  the  status  et 
conditio  of  any  person,  except  upon  the  most  clear  and  satis- 
factory evidence.  It  does  not  appear  to  me  to  be  necessary  now 
to  ascertain  what  is  the  actual  rule  of  law  upon  the  subject ; 
upon  my  recollection  of  the  Banbury  Peerage  case,  it  was  the 
opinion  of  the  Judges,  that  where  personal  access  is  established, 
sexual  intercourse  is  to  be  presumed,  and  that  that  presumption 
must  stand,  till  done  away  with  by  clear  and  satisfactory 
evidence,  whether  that  evidence  apply  directly  to  the  period  at 
which  personal  access  was  proved,  or  whether  it  may  be  called 
satisfactory,  if  it  apply  not  to  that  period,  but  to  antecedent  and 
subsequent  periods,  in  one  way  or  other  the  rule  must  be 
established. 


Head 

r. 
Head, 


WEIGHT  V.  ATKTNS. 

(Turn.  &  Buss.  143—164.) 

Under  an  immediate  devise  to  A.  for  life,  remainder  to  '*  my  family," 
the  heir-at-law  of  the  testator  is  entitled  in  remainder. 

But  under  a  devise  to  A.  in  fee,  **  in  the  follest  confidence  that  after 
her  decease  she  will  detise  the  property  to  my  family,"  the  word  *  *  family  " 
may  reoeiye  a  wider  meaning. 

The  words  "  in  the  fullest  confidence  "  are  imperative. 

To  create  a  trust  by  means  of  an  obligation  imposed  upon  the 
oonscieuce  of  a  devisee,  the  words  must  be  imperative,  the  subject  must 
be  certain,  and  the  object  as  certain  as  the  subject. 

[Thb  previous  proceedings  in  another  suit  between  the  same 
parties  out  of  which  this  suit  arose  will  be  found  reported  at 
length  in  13  B.  E.  199—214,  and  the  effect  of  this  decision  is 
shortly  stated  at  the  end  of  that  report.  It  may  be  found 
useful  to  retain  here  the  following  passages  from  the  Lord 
Chancellob's  judgment  as  reported  in  Turner  &  Bussell.  The 
will  under  which  the  question  arose  is  stated  in  the  previous 
report  in  13  E.  E.  at  pp.  199 — 200.  The  Lord  Chancellor  in 
the  course  of  his  judgment  said  :  ] 


Apnl  17,  19 
21,  26. 

Lord 
Bldon,  L.a 

[165] 


B  2 


1828.    CH.    T.  &  R.  155—158.  [r.r. 

Wbight  The  qaestioDB,  what  interest  Mrs.  Atkyns  takes  in  the  ^estates, 
AmNB.  &nd  what  is  the  beneficial  quality  of  that  interest,  have  been 
[  *166  ]  discussed  in  various  ways ;  first  it  has  been  insisted,  that  the 
words  "  my  family  "  import  a  description  of  that  individual,  who 
was  the  heir-at-law  of  the  testator  at  the  time  of  his  death  ;  if 
this  had  been  a  devise  to  Mrs.  Atkyns  for  life,  with  remainder  to 
**  my  family,"  it  would  have  been  a  bold  step  to  say,  that  the 
heir-at-law  of  the  testator  would  not  have  been  entitled  ;  whether 
the  cases  which  have  been  decided,  have  been  rightly  decided  or 
not,  there  are  cases  in  which  it  has  been  held,  that  a  remainder 
to  "  my  family,"  operates  as  a  devise  to  my  heir-at-law.  The 
Court,  in  its  anxiety  to  find  out  the  meaning  of  the  testator,  has 
found  out,  that  what  he  has  said,  has  the  same  meaning  as  if  he 
had  said  nothing  at  all.  With  respect  to  those  cases,  he  must 
be  a  bold  man,  who  sitting  in  a  judicial  chair  would  attempt  to 
disturb  them.  ♦  *  ♦ 
[  *167  ]  I  confess  I  cannot  *help  thinking  that  if  there  is  a  title  in 

any  of  these  plaintiffs,  it  must  be  founded  upon  the  doctrine  of 
trusts ;  that  this  is  a  fee  given  to  Mrs.  Atkyns,  with  an  obligation 
imposed  upon  her  conscience,  to  dispose  of  the  property,  (what- 
ever is  meant  by  the  words  "  the  property  ")  at  her  death,  to  the 
family  of  the  testator.  In  order  to  determine  whether  the  trust 
is  a  trust  this  Court  will  interfere  with,  it  is  matter  of  observa- 
tion, first,  that  the  words  must  be  imperative,  that  the  words 
are  imperative  in  this  case  there  can  be  no  doubt;  secondly, 
that  the  subject  must  be  certain,  and  that  brings  me  to  the 
question  what  is  meant  by  the  words  "the  property;"  and 
thirdly,  that  the  object  must  be  as  certain  as  the  subject,  and 
then  the  question  will  be,  whether  the  words  "  my  family  "  have 
as  much  of  the  quality  of  certainty,  as  this  species  of  trust 
requires.  *  *  * 
r  158  ]  The  next  question  is  what  the  words  "  my  family  "  mean ;  I 

doubt  whether  I  should  ever  have  given  the  construction  to  those 
words,  which  has  been  given  to  them,  but  I  think  every  Court  is 
now  bound  by  that  construction.  The  question  however  in  this 
case  is,  whether  those  words,  which  standing  unaffected  by  any- 
thing contained  in  the  context  mean  the  heir-at-law,  may  not  be 
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qualified  by  the  context :  and  if  so,  whether  they  ought  not  to  Wbight 
be  so  interpreted.  The  cases,  I  apprehend,  go  the  length  of  Atkt»b. 
shewing,  that  the  context  will  affect  the  construction  of  words  in 
a  will ;  and  if  so,  another  view  of  the  subject  arises,  whether  it 
is  the  context  only  which  can  affect  the  construction,  or  whether 
on  the  other  hand,  the  purposes  of  the  testator,  and  the  nature 
of  the  enjoyment  given  to  the  individual  in  other  parts  of  the 
will,  may  not  also  affect  the  construction.  Now  in  this  case  the 
testator  gives  his  estate  in  fee  to  his  mother,  and  he  expressly 
gives  her  a  power  of  disposing  by  will ;  it  strikes  one  as  a  very 
odd  thing  to  say,  that  the  meaning  of  the  testator  is,  not  that 
she  shall  give  to  a  person,  whom  she  is  to  select  out  of  all  the 
objects  which  the  word  '*  family  "  will  comprehend,  but  that  she 
is  to  make  a  will  for  the  purpose  of  giving  to  his  heir-at-law,  or 
to  say,  that  though  the  testator  has  given  her  a  power  to  dispose 
of  the  property  by  her  will,  he  has  given  it  in  such  a  way,  that 
the  person  who  is  to  take  must  take  by  his  will.  I  cannot  there- 
fore help  thinking,  that  the  words  *'  my  family  "  must  have  such 
a  construction  put  upon  them,  that  somebody  or  other,  by  force 
of  that  construction,  joined  to  the  effect  of  her  will,  may  take  by 
the  effect  of  her  will ;  if  so,  do  the  words  "  my  family  "  import  a 
class  of  persons  among  whom  she  is  to  make  a  selection,  capable 
of  such  precise  ^definition,  that  it  can  be  said,  that  the  objects  [  *159  j 
of  this  trust  are  certain.  In  the  course  of  the  argument  I 
suggested  the  case  of  a  testator  creating  a  power  of  this  kind, 
having  estates  coming  from  different  ancestors,  estates  for 
instance  ex  parte  patemdy  ex  parte  rruxtemd,  copyhold  and  cus- 
tomary estates  descending  to  different  heirs,  gavelkind  lands, 
and  leasehold  estates,  and  I  asked,  who  was  to  be  considered  as 
the  heir  to  take  those  estates  under  the  words  ''  my  family," 
whether  the  heir-at-law  ex  parte  patemd  was  to  take  all  the 
ostates,  or  the  different  kinds  of  heirs  were  to  take  the  different 
estates  according  to  the  descendible  property  belonging  to  them. 
The  Attamey-General  observed,  that  if  a  testator  having  such 
•estates  was  to  devise  to  his  heir-at-law,  the  same  difficulties 
would  arise ;  be  it  so,  then  the  Court  must  construe  the  will  as 
well  as  it  could,  and  must  say,  that  the  heir  takes  by  descent ; 
find  then  there  would  be  no  difficulty  in  finding  out,  if  it  could 
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Wright  be  found  out  with  certainty  from  the  will,  what  heir  was  to 
Atktnb.  take.  If  that  difficulty  can  be  bo  answered,  still  in  a  case, 
where  a  trust  is  to  be  raised  characterised  by  certainty,  the 
very  difficulty  of  doing  it  is  an  argument,  which  goes  to  a 
certain  extent,  I  do  not  say  the  whole  extent,  towards  inducing 
the  Court  to  say  it  is  not  sufficiently  clear  what  the  testator 
intended. 

It  is  contended  that  the  words  ''  my  family  "  must  be  taken  in 
a  popular  sense,  and  that  the  nature  of  the  disposition  shews 
they  are  not  to  be  taken  in  a  technical  sense ; — then  what  is 
the  popular  sense  of  those  words  ?  It  is  remarkable,  that  in  the 
will  of  the  person  who  was  the  heir-at-law  of  the  testator  at  the 
time  of  his  decease,  under  which  the  present  plaintiffs  are  suing, 
there  is  a  bequest  to  a  wife ;  surely  it  is  a  singular  thing  to 
state  that  a  wife  is  no  part  of  one's  family,  and  yet  the  whole 
I  •160  ]  argument  clearly  shuts  out  the  wife,  and  not  only  is  the  *wife 
excluded,  but  according  to  the  argument  neither  father  nor 
mother  are  any  part  of  a  man's  family.  Suppose  that  thia 
testator  had  devised  to  his  wife  for  life,  and  had  imposed  upon 
her  the  obligation  at  her  death  to  give  to  his  family,  in  the 
same  way  in  which  that  obligation  is  imposed  or  attempted  to  be 
imposed  by  this  will,  and  suppose  that  the  testator  died  leaving 
two  brothers,  and  that  the  wife  by  her  will  passed  over  the 
eldest  brother,  and  made  the  next  brother  tenant  for  life,  with 
remainder  to  his  first  and  other  sons,  charging  portions  for 
the  children  of  the  eldest  brother,  and  limiting  the  ultimate 
remainder  to  him ;  I  think  no  one  out  of  this  Court  would  say, 
that  that  was  not  giving  to  the  family  of  the  testator. 

These  are  the  points  which  appear  to  me  to  surround  this 
case.  I  am  aware  that  there  is  considerable  difficulty  in  deter- 
mining, whether  anything  can  be  done  till  after  the  death  of 
Mrs.  Atkyns :  but  after  having  very  much  considered  this  part 
of  the  case,  I  cannot  help  thinking,  that  some  step  must  be 
taken  by  the  Court  even  in  this  stage  of  the  business.  I  agree 
that  the  Court  ought  not  to  decide  at  this  moment  upon  the 
rights  of  any  person,  who  by  anticipation  it  may  suppose  may  at 
a  future  day  bring  forward  questions  of  right  before  it,  unless 
the  rules  of  the  Court,  (it  being  ascertained  who  the  parties  are 
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that  will  be  entitled)  will  enable  it  to  do  so :  bat  in  this  case  it  Wbioht 
must  be  remembered,  that  if  the  Court  does  not  interpose  at  all,  atktits. 
it  is  negatively  deciding  the  question  against  one  of  the  parties : 
for  if  the  Court  abstains  from  doing  anything,  and  this  lady 
chooses  to  act  upon  the  supposition  that  she  has  no  right  to  cut 
the  timber,  the  consequence  will  be,  that  if  it  shall  hereafter 
turn  out,  upon  the  question  arising  amongst  other  persons,  that 
she  had  the  right  to  cut  the  timber,  she  will  have  lost  the  whole 
value  of  the  timber  which  she  might  have  cut;  and  on  the 
other  hand,  if  in  consequence  of  *the  refusal  of  the  Court  to  [  *i6i  ] 
interpose,  this  lady  thinks  proper  to  cut  the  timber,  the  conse- 
quence will  be,  that  if  she  dies  with  assets  insufficient  to  answer 
the  value  of  the  timber  she  has  cut,  and  it  shall  hereafter  be 
determined,  that  she  had  no  right  to  cut  any  timber  at  all,  she 
will  have  got  the  timber  against  those  who  are  entitled  to  it ;  so 
that  if  the  Court  does  not  interpose  to  a  certain  extent,  the 
consequence,  as  it  appears  to  me,  necessarily  must  be  this,  that 
though  the  Court  appears  to  refuse  to  act  against  .one  or  the 
other,  it  does  in  effect  interpose.  The  result  therefore  is,  that 
though  the  Court  cannot  at  the  present  time  absolutely  decide 
upon  the  interests  of  the  parties,  it  must  interpose  to  the  extent 
of  taking  care,  that  whenever  the  interposition  of  the  Court  is 
called  for,  and  can  be  given,  the  property  shall  be  in  such  a 
state,  that  the  rights  of  those  who  may  be  taken  to  be,  or  to 
have  been  entitled,  may  not  have  been  prejudiced. 

The  cases  which  have  been  decided  with  respect  to  personal 
estate  seem  to  afford  the  principle,  that  the  Court  may  interpose 
to  a  certain  extent.  In  Harding  v.  Glyn  t  the  testator  gave  his 
personal  estate  to  his  wife,  and  he  then  proceeded  in  words, 
which  were  held  to  create  a  trust  in  favour  of  his  relations ; 
after  the  death  of  the  testator's  wife  (how  the  property  had  been 
preserved  in  the  meantime  does  not  appear)  a  bill  was  filed  by 
her  representative  to  carry  her  will  into  execution ;  in  that  case, 
as  in  others,  the  Court  said,  that  the  word  ''  lelations  "  meant 
persons  who  would  be  entitled  according  to  the  Statute  of 
Distributions,  but  it  also  said,  that  the  word  ''  relations  "  in  that 
case  did  not  necessarily  mean  next-of-kin,  but  meant  every 
t  1  Atk.  469 :  see  4  B.  H.  at  p.  334. 
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Weight      person  who  might  be  a  relation.    Now  the  word  "relations"  is 

atkyks.  undoubtedly  a  term  that  sufficiently  describes  a  class  of  persons, 
whether  the  word  "family"  does  or  does  not;  and  part  of  the 

[  •162  ]  personal  *estate  having  been  given  by  the  testator's  wife  to  a 
person  who  was  a  relation  of  the  testator,  but  who  was  not  one 
of  his  next-of-kin,  either  at  his  death,  or  at  the  death  of  his  wife, 
it  was  held,  that  that  part  was  well  given,  and  that  the  remainder 
was  distributable  amongst  those  persons  who  were  the  next-of-kin 
of  the  testator,  not  at  his  death,  but  at  the  death  of  his  wife ; 
during  the  life  therefore  of  the  testator's  wife,  it  must  have  been 
an  utter  uncertainty,  who  would  ultimately  become  entitled ;  the 
Court  therefore  must  have  said,  either  that  the  testator's  wife, 
who  might  be  wrongfully  acting  upon  the  property  every  moment 
of  her  life,  should  nevertheless  be  entrusted  with  it  during  the 
whole  of  her  life,  or  that  it  would  somehow  or  other  interpose  in 
order  to  preserve  the  property  for  those,  who  might  take  it  at 
her  death,  with  reference  to  whom  not  one  might  be  in  being  till 
the  last  hour  of  her  life. 

[His  Lordship  concluded  by  saying :] 

[163]  My  opinion  therefore  is,  that  the  defendants  should  be  at 

liberty  to  cut  the  timber,  in  a  husbandlike  manner,  giving 
security  for  the  value,  or  bringing  the  value  into  Court ;  and  I 
cannot  help  thinking,  that  it  is  a  question  upon  which  I  should 
hesitate  a  long  time,  before  I  should  go  the  length  of  saying, 
that  the  person  who  has  the  fee  given  in  this  sort  of  way,  is  not 
entitled  to  cut  down  timber  in  a  husbandlike  manner,  as  a 
tenant  in  fee  in  the  ordinary  management  of  the  property  might 
do.  That  is  the  strong  inclination  of  my  mind :  but  at  the  same 
time  in  a  case  of  this  kind  I  will  not  go  farther  than  to  say,  that 

[  *164  ]  where  a  decision,  which  is  to  bind  others,  can  only  *be  made 
hereafter,  it  is  the  duty  of  the  Court  in  the  meantime  to  keep  the 
property  in  such  a  state,  that  when  it  is  made  out  who  are  the 
objects  of  favourable  decision,  they  may  have  the  benefit  of  it. 

The  following  are  the  Minutes  of  the  Order  made  by  the 
LoBD  Chancellob  : 

Let  the  defendants  [Mrs.   Atkyns  and  her  trustees]  be  at 
liberty  to  cut  down  the  timber  standing  and  growing  upon  the 
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premises  in  question  in  this  cause,  in  a  husbandlike  manner,  as 
tenant  in  fee,  giving  the  plaintiffs  an  account  of  what  is  felled. 
And  let  the  said  defendants  *  *  pay  the  money  to  arise  by 
sale  of  the  said  timber,  (the  amount  to  be  verified  by  affidavit) 
into  the  Bank,  with  the  privity  of  the  Accountant-General  of  this 
Court,  to  be  there  placed  to  the  credit  of  this  cause ;  and  let  the 
said  defendants  *  *  be  at  liberty  to  apply  to  this  Court  for 
more  enlarged  powers  of  cutting  the  said  timber;  and  let  any 
agent  to  be  appointed  by  the  plaintiffs  have  liberty  from  time  to 
time  to  attend,  and  see  that  the  cutting  of  the  timber  is  proper 
according  to  the  meaning  of  this  order.  And  let  the  plaintiffs 
be  at  liberty  to  apply  to  this  Court  as  they  may  be  advised. 
And  let  the  said  defendants  *  *  be  at  liberty  to  apply  to  this 
Court  to  have  the  said  money  paid  out  to  them,  upon  giving 
security  for  the  same ;  and  let  the  said  defendants  *  *  be  at 
liberty  to  appeal  from  this  order  to  the  House  of  Lords,  notwith- 
standing they  act  under  the  same.  And  this  Court  does  not 
think  fit  to  make  any  other  order  as  to  the  injunction  prayed  in 
this  cause. 


Wbiobt 

r. 

ATKTN8. 


BUEGES  V.   MAWBEY.t 

(Turn.  &  Ruas.  167—178.) 

An  infant  tenant  in  tail  is  bound  to  keep  down  the  interest  of  debts 
chaiged  upon  the  entailed  estates. 

A  tencuit  for  life  is  bound  to  keep  down  the  interest  of  debts,  but 
being  ani  heir-at-law  not  otherwise  provided  for,  is,  as  against  the 
remainderman,  entitled  to  maintenance. 

Sib  Joseph  Mawbey  being  seised  of  certain  freehold  and  copy- 
hold estates,  subject  to  various  charges  thereon,  and  to  the 
payment  of  several  annuities,  by  his  will,  dated  the  11th  of 
October,  1792,  gave  and  devised  the  same,  to  the  use  of  Thomas 
Wood  and  Maurice  Swabey  their  executors  administrators  and 
assigns  for  the  term  of  500  years,  upon  trust  to  raise  money  for 
the  payment  of  certain  portions  to  his  children,  and  also  if 
necessary  for  the  payment  of  his  debts  and  legacies,  and  after 
the  determination  of  the  said  term  of  500  years,  the  *said 

t  Havdock  v.  Havelock  (1881)  17  Ch.  D.  807,  50  L.  J.  Ch.  778. 


1823. 
May  5. 

RolU  Court, 

Plumbb, 

M.B. 

[167] 


[  •les  ] 
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BuRGBs  testator  devised  the  premises,  to  the  use  of  his  son  Joseph 
maw'bet.  Mawbey  for  life,  remainder  to  trustees  and  their  heirs  during  his 
life  to  preserve  contingent  remainders,  remainder  to  the  use  of 
the  first  and  other  sons  of  the  said  Joseph  Mawbey  the  son 
successively  in  tail  male,  remainder  to  the  use  of  any  other  son 
or  sons  of  the  said  testator  by  any  future  wife  successively  in  tail 
male,  remainder  to  the  use  of  the  first  and  other  daughters  of 
the  said  Joseph  Mawbey  the  son  according  to  seniority  in  tail 
mail,  remainder  (after  divers  interposed  estates  tail  to  other 
persons)  to  the  use  of  the  heirs  of  the  said  testator's  own  body, 
with  divers  remainders  to  other  persons  in  tail,  with  the  ultimate 
remainder  to  the  said  testator's  own  right  heirs  for  ever. 

The  testator  by  a  codicil  to  his  will  appointed  his  son,  the  said 
Joseph  Mawbey,  his  sole  executor,  and  on  the  16th  of  June, 
1798,  he  died,  leaving  the  said  Joseph  Mawbey  the  son,  who 
then  became  Sir  Joseph  Mawbey,  his  heir-at-law. 

Upon  the.  death  of  the  testator  Sir  Joseph  Mawbey  the  son 
proved  his  will,  and  entered  into  possession  of  the  devised 
estates,  and  shortly  afterwards  some  of  the  creditors  of  the 
testator  filed  a  bill  to  carry  into  execution  the  trusts  of  his  will, 
and  to  have  the  usual  accounts  taken  of  his  personal  estate,  and 
of  the  rents  and  profits  of  the  estates  comprised  in  the  term  of 
500  years,  and  in  the  event  of  the  personal  estate  proving 
insufficient  for  the  payment  of  the  testator's  debts,  then  to  have 
the  deficiency  raised  by  mortgage  or  sale  of  the  premises  com- 
prised in  the  aforesaid  term. 

[In  the  course  of  these  proceedings  the  testator's  debts  were 
certified  to  exceed  his  personal  estate  by  about  45,0002.] 
[  169  ]  The  cause  was  heard  on  further  directions  on  the  4th  of 

December,  1804,  and  was  then  ordered  to  stand  over  until  an 
application  should  be  made  for  an  Act  of  Parliament,  for 
authorising  a  sale  of  the  fee  simple  of  the  testator's  estates 
comprised  in  the  term  of  500  years,  or  so  much  thereof  as  should 
be  necessary  for  raising  so  much  money,  as  the  testator's 
personal  estate  should  be  deficient  for  the  payment  of  his  debts 
and  legacies.  An  Act  of  Parliament  was  accordingly  obtained  in 
the  year  1805,  by  which  the  estates  comprised  in  the  said  term 
were  vested  in  the  said  Thomas  Wood  and  Maurice  Swabey  and 
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their  heirs,  upon  trust  to  sell  ;   and  it  was  enacted,  that  the      Bubgbs 
purchase  monies  should  be  paid  into  the  Bank,  to  be  applied     mawbet. 
under  the  direction  of  the  Court  of  Chancery,  in  satisfaction  of 
the  claims  and  demands  upon  the  estate  of  the  testator    *    *    * 

On  the  27th  of  August,  1817,  Sir  Joseph  Mawbej  the  son  died,  [  170  j 
without  ever  having  had  any  male  issue,  leaving  two  daughters 
only,  Emily  Mawbey  and  Anna  Maria  Mawbey,  and  having  by  a 
codicil  to  his  will  appointed  his  wife  Lady  Mawbey  to  be  his  sole 
executrix.  Upon  the  death  of  Sir  Joseph  Mawbey  the  son, 
Emily,  his  eldest  daughter,  (who  was  then  an  infant)  became 
tenant  in  tail  of  the  devised  estates;  she  died  on  the  25th  of 
March,  1819,  without  having  been  married,  and  before  she 
attained  the  age  of  twenty-one  years.  Upon  her  death,  her 
sister  Anna  Maria  Mawbey  became  tenant  in  tail  of  the  said 
estates ;  she  intermarried  with  John  Ivatt  Brisco  on  the  25th  of 
September,  1819,  and  attained  her  age  of  twenty-one  years  on 
the  25th  of  March,  1822. 

[The  questions  which  arose  on  this  petition  are  sufficiently 
stated  in  the  judgment.] 

Mr.   Sugden  and  Mr.  Bickersteth  for  the  petitioners   [Mr.       [  173  ] 
and  Mrs.  Brisco] . 

Mr.  Agar  and  Mr.  Moore  for  Lady  Mawbey. 

The  Masteb  of  the  Bolls   [after  recapitulating  the  facts  of 
the  case,  said :] 

This  cause  has  been  reheard  by  the  consent  of  the  parties,  for 
the  sake  of  obtaining  the  opinion  of  the  Court,  as  to  the  principle 
upon  which  the  accounts  should  be  taken.  The  petitioners 
contend,  that  Sir  Joseph  Mawbey  the  son,  as  tenant  for  life,  and 
his  eldest  daughter,  as  tenant  in  tail,  were  respectively  bound  to 
keep  down  the  interest  of  the  debts.  The  questions  therefore 
affect,  first,  the  tenant  for  life,  secondly,  the  tenant  in  tail. 

First,  with  respect  to  Sir  Joseph  Mawbey  the  son,  tenant  for 
life ;  it  is  not  contended,  that  if  he  had  paid  the  principal  of  the 
debts,  he  would  not  have  been  a  creditor  on  the  estate  2>^o  tanto; 
but  it  is  said,  that  in  paying  the  interest,  he  only  did  what  he 
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BuBoxB  was  bound  to  do,  and  therefore  had  no  claim  to  charge  the 
mawbet.  estate  for  the  interest  *which  he  so  paid.  One  thing  is  quite 
[  *174  ]  clear,  that  as  between  the  tenant  for  life  and  the  creditors  there 
could  be  no  question ;  the  creditors  might  take  the  whole  of  the 
rents  and  profits ;  whatever  right  the  tenant  for  life  has  to  any 
part  of  them,  arises  from  the  equity  subsisting  between  him  and 
the  remainderman.  The  principle  is  clear,  the  tenant  for  life  is 
bound  to  keep  down  the  interest  of  the  debts,  beyond  that,  as 
between  him  and  the  remainder  man,  he  is  bound  to  do  nothing  ; 
and  after  paying  the  creditors  the  interest  of  their  debts,  he  may 
put  the  surplus  of  the  rents  and  profits  into  his  own  pocket.  It 
would  be  quite  idle,  at  this  time  of  day,  to  cite  authorities  in 
support  of  that  principle;  it  is  taken  for  granted  in  all  the 
cases,  from  Lord  Hardwicke  down  to  the  present  time.t  *  * 
Generally  speaking,  therefore,  it  is  perfectly  clear  that  the  tenant 
for  life  is  bound  to  keep  down  the  interest ;  it  has  been  attempted 
however  to  distinguish  this  case  by  two  circumstances ;  first  it 
is  said,  that  Sir  J.  Mawbey  the  son  was  not  bare  tenant  for  life, 
but  having  the  ultimate  remainder  in  fee,  and  consenting  to  the 
Act  of  Parliament,  he  was  entitled  to  favour.  The  answer  to 
that  argument  is,  that  his  ultimate  remainder  in  fee  was  worth 
nothing ;  the  estate  was  given  to  so  many  intermediate  persons 
in  tail,  that  the  ultimate  remainder  could  add  no  value  to  his 
life  estate.  The  second  ground  upon  which  it  has  been  argued 
that  Sir  Joseph  Mawbey  the  son  was  entitled  to  favour  is,  that 
being  the  eldest  son,  he  was  entitled  to  maintenance  as  against 
the  remainderman ;  it  is  perfectly  clear,  that  the  heir-at-law, 
not  otherwise  provided  for,  is,  as  against  the  remainderman, 
entitled  to  a  provision  ;  but  it  is  not  stated  in  any  part  of  the 
pleadings,  that  Sir  Joseph  Mawbey  the  son  was  unprovided  for, 
[  •ITS  ]  nor  is  there  the  least  shadow  of  a  *ground  even  for  an  inquiry 
as  to  that  point.  These  two  grounds  then  failing,  this  is  no 
more  than  the  ordinary  case  of  tenant  for  life,  bound  to  keep 
down  the  interest,  and  the  decree  complained  of  is  so  far 
erroneous. 

The  second  question  respects  a  smaller  sum,  but  is  a  ques- 
tion of  more  difficulty ;  Emily  Mawbey,  the  eldest  daughter  of 
t  See  BeHie  v.  Lord  Abingdon^  17  B.  R.  125  (3  Mer.  560). 
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Sir  Joseph  Mawbey,  succeeded  to  him,  and  enjoyed  the  estates  for  Buboes 
two  years,  daring  all  which  time  she  was  an  infant.  The  question  mawbbt. 
is,  whether  she  was  bound  to  keep  down  the  interest  of  the  debts. 
It  is  of  great  importance  to  settle  the  point,  as  it  is  one  which 
may  frequently  arise ;  there  is  an  opposition  of  great  authorities 
on  the  subject ;  of  Lord  Talbot  in  1734,  and  Lord  Hardwicke  in 
1742,  but  after  carefully  looking  at  the  case,  I  have  satisfied  my 
own  mind  that  there  can  be  no  doubt. 

First  as  to  the  principle.  The  ground  why  an  adult  tenant 
in  tail  is  not  bound  to  keep  down  the  interest  of  debts  is,  because 
he  is  in  fact  the  owner  of  the  estate,  and  the  remainderman 
is  at  his  mercy.  Against  an  adult  tenant  in  tail,  therefore,  the 
remainderman  has  no  equity.  The  question  is  only  as  to  an 
infant  tenant  in  tail.  Now  as  to  the  power  of  an  infant  tenant 
in  tail  to  suffer  a  recovery,  it  has  been  said,  that  he  may  obtain 
a  privy  seal  to  enable  him  to  do  so ;  as  a  matter  of  curiosity  1 
have  looked  into  this  subject ;  it  is  a  singular  mode  of  application 
to  the  King,  for  a  recommendation  to  the  Judges  of  the  Court  of 
Common  Pleas,  to  permit  the  infant  to  suffer  a  recovery ;  yet  it 
is  laid  down,  that  it  is  at  the  discretion  of  the  Judges  whether 
they  will  permit  it ;  and  it  is  a  question  whether  such  a  recovery 
is  not  reversible  in  error.  In  2  Salk.  567,  Sir  J.  St.  Albans* 
case,  several  precedents  were  cited ;  but  the  Judges  disallowed 
the  privy  seal. I  *That  is  the  latest  authority  on  the  subject,  and  [  *176  ] 
in  Mr.  Cruise's  Digest  I  it  is  stated,  that  the  practice  of  privy 
seals  is  now  disused,  and  that  private  Acts  of  ParUament  are 
universally  substituted  in  their  stead.  §  If  therefore  the  principle 
is  that  an  adult  tenant  in  tail  is  favoured,  because  he  can  make  the 
estate  his  own,  an  infant  tenant  in  tail  cannot  be  put  upon  the 
same  footing,  because  he  cannot  make  the  estate  his  own. 

Next  with  respect  to  authorities ;  they  are  directly  to  the  con- 
trary ;  the  first  indeed  is  primd  facie  in  favour  of  the  infant :  it 
is  that  of  Chaplin  v.  Chaplin  \\  by  Lord  Talbot.  The  expressions 
of  Lord  Talbot  are  general,  nor  does  he  advert  to  the  distinction 

t  See  1  Ld.  Bay.  113;  Lord  New-  §  See  Doe  v.  Eawding,  21  E.  E. 

port  y.  Sir  Henry  Mildmay,  Gro.  Car.  346,  U9  (2  B.  &  Aid.  441,  450). 

307.  II  3  P.  Wins.  229. 

X  Vol.  v.  432. 
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BuAGBs      between  adults  and  infants  tenants  in  tail,  but  it  was  the  case  of 
Mawbet.     £^  infant.    Opposed  however  to  that  case  is  another  by  Lord 
Hardwickb,  which  is  exactly  in  point ;  Sergison  v.  Sealey  t  has 
always  been  considered  a  leading  case  on  the  subject,  and  as 
forming  the  rule  upon  which  the  Court  is  to  proceed ;  there  are 
a  diversity  of  reports  of  that  case;   the  report  in  Atkyns  is 
deficient  in  dates  and  circumstances,  which  have  been  supplied 
in  a  great  measure  by  Mr.  Sanders  from  the  Registrar's  books. 
I  thought  however  that  it  would  be  a  satisfaction  to  the  Bar  to 
ascertain  the  correctness  of  that  case  from  the  notes  of  Lord 
.  Habdwigee.    I  therefore  applied  to  the  present  Lord  Hardwicke, 
and  although  I  have  not  been  able  to  obtain  any  note  by  Lord 
Habdwigeb  himself,  I  have  been  favoured  by  his  family  with  two 
MSS.  reports  of  the  case.    I  have  compared  these  reports  with 
Mr.  Sanders'  extracts  from  the  Registrar's  book,  and  find  that 
they  correspond  nearly  as  to  dates,  and  exactly  as  to  family.    In 
one  thing  all  the  reports  concur,  namely,  that  Lord  Habdwigee 
[  *177  ]      did  *apply  the  rents  and  profits  to  keep  down  the  interest.    This 
case,  and  that  of  Chaplin  v.  Chaplin,  are  mentioned  in  several 
cases.    In  Amesbury  v.  Broum,l  though  on  a  different  question, 
Lord  Habdwigee  adverts  to  both  these  cases ;  after  mentioning 
the  case  of  Sergison  v.  Cruise,  which  is  the  same  case  as  Sergison 
V.  Sealey,  he  adds,  '*  Chaplin  v.  Chaplin  is  said  to  be  determined 
differently ;  but  I  do  not  know  whether  they  agree  in  circum- 
stances, which  may  make  a  difference."     So  that  he  does  not 
seem  to  think  that  his  own  decision  was  at  all  broken  in  upon. 
In  Jones  v.  Morgan  §  the  general  doctrine  as  laid  down  by  Lord 
Habdwigee  is  recognised  by  Lord  Thublow,  and  in  Ware  v. 
PolhiU  II  Lord  Eldon  states  the  rule  in  the  same  way.    In  Bertie 
V.  Lord  Abingdon  IT  it  is  well  known  that  the  question  arose 
between  the  real  and  personal  representatives  between  whom 
there  could  be  no  equity,  but  the  Masteb  of  the  Rolls  says, 
''  there  could  be  no  question  as  to  the  obligation  of  an  infant 
tenant  in  tail  to  keep  down  the  interest  as  against  the  remainder- 
man." 

t  2  Atk.  416.  II  8  E.  E.  144  (11  Ves.  257). 

t  1  Ves.  sen.  479.  H  17  E.  E.  125  (3  Meriv.  560). 

S  1  Br.  0.  0.  206. 
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Under  this  review  of  the  subject,  the  case  of  Sergiaon  v.  Sealey 
has  not  been  shaken,  and  therefore  must  govern  this.  Lord 
Hardwickb  in  adverting  to  the  case  of  Chaplin  v.  Chaplin  said 
there  might  be  a  difference  of  circumstances ;  I  think  there  is, 
though  a  very  slight  one.  The  infant  tenant  in  tail,  having 
suffered  the  interest  to  fall  into  arrear,  died  just  before  he  came 
of  age,  leaving  a  personal  estate,  and  Lord  Talbot  was  asked  to 
order  the  executors  to  pay  the  arrears  out  of  the  personal  estate. 
Lord  Talbot  refused  to  do  it.  And  in  Sergison  v.  Sealey  Lord 
Habdwiceb  said,  that  the  interest  should  not  be  paid  out  of  the 
personal  estate,  but  that  the  rents  and  profits  were  the  fund  out 
of  which  the  guardian  should  have  paid  the  interest.  If  that 
does  not  reconcile  these  two  cases,  I  think  the  point  is  decided 
by  Sergison  v.  *  Sealey.  The  petitioners  have  therefore  made  out 
both  their  grounds.  The  direction  as  to  the  tenant  for  life  and 
his  infant  daughter  were  both  irregular;  and  the  mother  and 
guardian  of  the  daughter  ought  to  have  applied  the  rents  and 
profits,  in  keeping  down  the  interest  of  the  debts. 


Buboes 

V. 

Mawbbt. 


[*178] 


PITT  V.  PITT. 

(Turn.  &  Rtisb.  180—184.) 

A  feme  sole  makes  a  moitgage,  and  afterwards  marries ;  the  mortgage 
is  then  transferred,  and  the  husband  joins  in  the  transfer,  and  covenants 
to  pay  the  money.  During  the  coverture,  the  husband  by  gradual  pay- 
ments out  of  his  own  property  reduces  the  money  due  upon  the  mort- 
gage ;  by  his  will  he  makes  a  disposition  of  the  mortgaged  premises, 
and  dies  in  the  lifetime  of  his  wife ;  upon  a  bill  by  the  wife,  who  claimed 
to  be  entitled  by  survivorship,  to  redeem  the  mortgage ;  the  redemption 
was  decreed  upon  the  terms,  that  the  husband's  estate  should  stand  in 
the  place  of  the  mortgagee,  for  the  sums  paid  by  him  out  of  his  own 
property  in  reduction  of  the  mortgage  debt. 

In  all  cases  where  money  is  paid  off  by  individuals,  not  having  an 
absolute  ])ermanent  interest  in  the  premises,  the  Court  looks  at  the 
intention. 

In  the  month  of  June,  1784,  the  plaintiff,  who  was  then 
unmarried,  assigned  a  leasehold  house,  to  which  she  was  entitled 
for  the  residue  of  a  term  of  98  years,  to  Henry  Haddock  by  way 
of  mortgage  for  securing  the  sum  of  2202.  and  interest ;  in  1797 


1823. 

AprU  29, 

Mays. 

RolU    Ctmrt. 

Plumeb, 
M.R. 
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Pitt  the  plaintifif  intermarried  with  John  Pitt,  and  in  November, 
Pitt.  1809,  by  an  indenture  of  that  date,  made  between  Elizabeth 
Bobinson  (in  whom  the  mortgage  was  then  vested)  of  the  first 
part,  John  Pitt  and  the  plaintiff  his  wife  of  the  second  part,  and 
Sarah  Fullwell  of  the  third  part,  the  mortgaged  premises  were 
assigned  to  Sarah  Fullwell,  for  the  then  residue  of  the  said  term 
of  98  years,  subject  to  redemption  on  payment  by  John  Pitt  and 
the  plaintiff  his  wife  their  executors  administrators  and  assigns, 
to  Sarah  Fullwell  her  executors  administrators  or  assigns,  of 
the  said  sum  of  2202.  and  interest;  it  did  not  appear  by  the 
pleadings,  but  it  was  admitted  at  the  Bar,  that  this  indenture 
contained  a  covenant  by  John  Pitt  for  the  repayment  of  the 
mortgage  money.  John  Pitt  died  in  October,  1820,  and  by  his 
will,  dated  on  the  19th  of  that  month,  appointed  the  plaintiff  and 
John  Pitt  one  of  the  defendants  to  be  his  executors,  and  disposed 
of  the  mortgaged  premises,  and  of  the  general  residue  of  his 
personal  estate  in  the  following  terms :  ''  I  give  my  leasehold 
house  wherein  I  reside,  and  all  my  effects  and  personal  estate 
whatsoever,  unto  my  wife  during  the  term  of  her  natural  life, 
subject  as  to  my  said  house  to  such  sum  of  money  as  shall  be 
due  on  the  security  thereof,  and  to  the  rents  and  covenants 
contained  in  the  original  lease  thereof ;  and  after  her  decease,  I 
give  my  said  leasehold  house  and  personal  estate  to  all  my 
children,  equally  to  be  divided  between  them."  During  the 
[  *i8i  ]  coverture  several  payments  were  made  by  the  ^husband  out  of 
his  own  property  which  effected  a  considerable  reduction  in 
the  money  due  upon  the  mortgage. 

The  plaintiff,  stating  these  facts,  and  alleging  by  the  bill  that 
17  guineas  only  remained  due  upon  the  mortgage,  insisted,  that 
upon  the  death  of  her  husband  the  leasehold  premises  in  question 
survived  to  her  as  her  absolute  property,  and  prayed,  that  it 
might  be  declared  that  she  was  alone  entitled  to  the  said 
leasehold  premises,  or  to  the  equity  of  redemption  thereof,  and 
that  she  might  be  let  in  to  redeem  the  same  upon  payment  of 
what  upon  an  account  to  be  taken  should  be  found  to  be  due  for 
principal  and  interest  on  the  mortgage,  and  that  the  said  lease- 
hold premises  might  be  re-assigned,  and  the  deeds  relating 
thereto  delivered  up  to  her  accordinglj*. 
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The  defendants  John  Pitt  and  Lucy  Pitt,  Sarah  Pitt  and  Diana  Pitt 
Pitt,  the  children  of  the  testator  John  Pitt,  by  their  ansv^er  piix. 
submitted,  that  the  testator  having  out  of  his  own  proper  monies 
paid  off  the  whole  of  the  mortgage  money,  excepting  the  sum  of 
ni.  17«.,  the  plaintiff  did  not  become  entitled  by  survivorship  to 
the  said  leasehold  premises,  or  the  equity  of  redemption  thereof, 
as  her  own  absolute  property,  but  only  to  an  estate  for  life 
therein  under  the  will  of  the  said  testator,  and  that  the  acts  done 
by  the  testator  amounted  to  a  reduction  into  possession  of  the 
mortgaged  premises ;  but  in  case  the  Court  should  be  of  opinion 
that  the  plaintiff  was  entitled  to  the  mortgaged  premises  by  way 
of  survivorship,  they  submitted,  that  as  the  children  of  the 
testator  they  were  entitled  to  stand  in  the  place  of  the  mortgagees 
of  the  premises  for  such  part  of  the  mortgage  money  as  the 
testator  should  be  found  to  have  paid  off. 

The  mortgagees  stated  in  their  answer. that  they  were  willing 
to  be  redeemed,  but  that  they  had  received  a  notice  from  the 
children   of  the  testator  alleging,  that  he  had   *reduced  the      [  •182  ] 
mortgage  into  possession,  and  was  the  absolute  owner  o|  it,  and 
that  they  had  the  right  to  redeem. 

In  June,  1822,  a  decree  was  pronounced,  by  which  it  was 
declared  that  the  plaintiff  was  entitled  to  redeem,  and  an  account 
was  directed.  The  cause  now  came  on  to  be  reheard  by  the 
consent  of  the  parties. 

Mr.  RoupeU  for  the  plaintiff : 

As  the  husband  had  the  absolute  interest  in  the  equity  of 
redemption,  subject  only  to  the  wife's  claim  by  survivorship,  he 
must  be  considered  to  have  paid  off  the  incumbrance  for  the 
benefit  of  the  estate ;  the  case  is  analogous  to  that  of  a  tenant  in 
tail  paying  off  an  incumbrance,  which  is  an  equivocal  act,  and 
the  law  presumes  that  he  does  so  for  the  benefit  of  the  estate,  till 
the  contrary  is  shewn  by  some  declaration  of  his  intention  to 
keep  the  charge  subsisting. 

Mr.  Norton^  for  the  defendants  the  children  of  the  testator, 
cited  Kirkham  v.  Smith,\  Bagot  v.  Oughton,l  and  Lewis  v. 
Nougle.^ 

t  1  Ves.  sen.  2f.8.  ;      P.  Wms.  347.  Ambl-  160. 
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Pitt        The  Master  op  the  Bolls: 

V. 

Pitt.  xhe  defendants  have  not  persevered  in  resisting  the  right  of 

the  plaintiff  to  redeem,  or  in  insisting,  as  they  did  by  the 
pleadings,  that  acts  were  done  by  the  husband  in  his  lifetime 
sufficient  to  reduce  this  chattel  into  possession :  but  they  have 
contended,  that  admitting  no  act  was  done  by  the  husband 
sufficient  to  reduce  this  chattel  into  possession,  there  is  still  an 
equity  on  the  part  of  his  estate  to  be  reimbursed  the  payments 
[  *183  ]  made  in  his  lifetime  *in  reduction  of  the  mortgage  debt.  The 
mortgage  money  was  reduced  by  advances  made  by  the  husband 
out  of  his  own  property,  and  by  gradual  payments  he  effected  the 
reduction  stated  in  the  pleadings.  Then  comes  the  question — 
for  what  purpose  did  he  do  this  ?  Because  in  all  cases  where 
money  is  paid  off  by  individuals,  not  having  an  absolute 
jtormanent  interest  in  the  premises,  the  Court  looks  at  the 
intention ;  for  instance,  where  a  tenant  in  tail  pays  off  an 
incumbrance,  primd  facie  he  is  considered  as  disencumbering  the 
estate,  but  still  the  Court  thinks  itself  at  liberty  to  look  at  the 
intention.  In  Kirkham  v.  Smiih  the  tenant  in  tail  had  paid  off 
a  charge  upon  the  estate  amounting  to  6,800Z. ;  he  had  taken  no 
assignment  of  the  debt,  and  there  was  nothing  distinctly  to  shew 
any  intention  on  his  part  to  keep  alive  the  charge,  and  yet,  he 
having  considered  the  estate  as  his  own,  the  Court  took  upon 
itself  to  say  he  ought  to  be  reimbursed ;  that  is  a  strong  case  to 
shew  what  is  the  criterion  of  the  intention.  In  this  case  consider 
the  situation  of  the  husband :  he  had  not  the  absolute  interest  in 
the  property,  he  was  not  sure  that  it  would  become  his  own,  but 
it  may  fairly  be  inferred  from  his  will  that  he  had  persuaded 
himself  that  it  was  his  own;  his  will  leads  one  strongly  to 
believe,  that  there  was  an  impression  upon  his  mind,  that  he  had 
done  sufficient  to  render  this,  which  was  once  the  chattel  of  his 
wife,  his  own;  if  he  had  survived  he  would  have  had  it 
absolutely,  but  he  dying  in  the  lifetime  of  his  wife  she  became 
entitled  ;  the  question  is — what  under  these  circumstances  is  the 
true  equity?  It  is  said  that  by  the  marriage  the  wife's  debt  was 
transferred  to  the  husband,  and  in  the  next  place,  that  he  has  by 
covenant  imposed  upon  himself  the  obligation  to  pay;  with 
respect  to  the  last  point,  the  case  of  Bagot  v.  Oughton  shews  that 
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the  covenant  to  pay  is  not  decisive ;  that  case  is  not  exactly        Pitt 
similar  to  the  present,  becaase  there  the  question  was, — whether        p^^^^ 
payment  of  the  mortgage  money  out  of  the  husband's  assets 
could  be  compelled,  here  the  party  is  ^filing  a  bill  to  redeem,  and      [  *184  ] 
it  is  insisted,  that  coming  to  redeem  she  ought  to  do  equity,  and 
consider  what  her  original  right  was,  and  that  it  was  by  her 
husband's  acts  that  this  mortgage  money  was  reduced.    I  have 
not  been  able  to  find  any  direct  case  in  point,  but  upon  the 
general  principle  which  I  have  stated,  I  think  there  is  sufficient 
to  authorise  the  Court  to  say,  that    this    family  should  be 
permitted  to  have  the  benefit  of  the  sum  which  the  husband  has 
paid  out  of  his  own  estate,  and  that  the  redemption  ought  to  be 
upon  the  terms,  that  the  family  be  permitted  to  stand  in  the 
place  of  the  mortgagee,  for  the  amount  in  which  the  husband  has 
reduced  the  debt. 


LECHE  V.   LORD  KILMOEEY.f  ^S23. 

May  4. 
(Turn.  &  Eu88.  207—208.1)  JL 

A  sum  of  money  was  paid  by  A.  to  B.,  for  the  purpose  of  purohasing  ^^f  coi 

O.  promotioii  in  the  army,  and  it  remained  unapplied  in  the  hands  of  B.  ^^^ 

at  the  death  of  A.     0.  having  been  compelled  from  the  bad  state  of  his  Habvet, 

health  to  quit  the  army,  and  haying  no  prospect  of  being  able  to  enter  Masters,  for 

into  the  seirioe  again,  filed  a  bill  for  the  money,  and  it  was  decreed  to  ^u  r'^ 

be  paid  to  him.  r  207-1 

The  plaintiff  James  Leche,  being  a  lieutenant  in  the  86th 
Begiment  of  Foot,  of  which  Lord  Eilmorey,  then  General 
Needham,  was  colonel,  William  Leche  paid  the  sum  of  1,050Z. 
into  the  hands  of  Messrs.  Cox  and  Greenwood,  army  agents,  to 
the  account  of  General  Needham,  accompanied  by  the  following 
note :  "Gentlemen,  I  inclose  1,050Z.,  to  be  placed  to  the  account 
of  General  Needham,  and  to  be  at  his  disposal,  for  the  use  of 
Lieutenant  James  Leche  of  the  86th  Begiment."  The  1,0502.  was 
paid  to  General  Needham  for  the  purpose  of  purchasing  the 
plaintiff  rank  in  the  army,  when  an  opportunity  should  offer,  and 
it  remained  in  the  hands  of  Cox  and  Greenwood,  at  the  time  of 
the  death  of  William  Leche.    After  his  decease  the  plaintiff, 

t  Palmer  v.  Flower  (1871)  L.  B.      42  L.  J.  Ch.  4. 

13  Eq.   250,  41  L.  J.  Ch.  193;  Be         X  Exrektiione'hSx.Wignm. 

Ward's  Trust  (1872)  L.  E.  7  Ch.  727, 

0  2 
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Lbche      having  been  compelled  from  the  bad  state  of  his  health  to  quit 

LoBD       the  army,  and  having  no  hopes  of  being  again  able  to  enter  into 

KiLMOBBT.  tjjg  service,  filed  this  bill,  in  the  year  1822,  against   Lord 

Eilmorey,  and  against  the  representative  of  William  Leche^ 

stating  the  facts  above-mentioned,  and  alleging  that  the  money 

was  paid  to  General  Needham,  with  a  direction,  that  until  it 

could  be  laid  out  in  purchasing  promotion,  it  should  be  invested 

on  good  securities,  and  the  interest  paid  to  the  plaintiff,  and  that 

several  small  sums  of  money  had  been  actually  paid  to  the 

plaintiff  in  respect  of  such  Interest;  the  bill  therefore  prayed, 

that  the  plaintiff  might  be  declared  entitled  to  the  payment  of 

[  *208  ]      the  said  *8um  of  1,050Z.,  and  the  interest  due  thereon,  and  that 

the  same  might  be  paid  to  him  accordingly. 

The  defendant  Lord  Eilmorey  by  his  answer  denied,  that  any 
directions  were  ever  given  respecting  the  laying  out  the  1,0502.  at 
interest,  or  that  the  plaintiff  was  entitled  to  the  interest,  or  that 
he  had  ever  been  paid  any  money  in  respect  thereof,  and  stated 
that  he  had  been  advised,  that  when  the  plaintiff  left  the  army, 
he  forfeited  his  right  to  the  principal  and  interest. 

The  other  defendant  claimed  the  1,0501.  and  interest  as  the 
representative  of  William  Leche. 

Mr.    Sugden    and    Mr.   Wigram    for    the    plaintiff   cited 
[Hammond  v.  Neame$,\  and  other  cases.] 

Mr.  Wray  for  the  representative  of  William  Leche. 

Obaham,  B.  : 

The  intention  of  the  donor  was  evidently  to  make  a  provision 
for  the  plaintiff,  but  still  if  the  plaintiff  had  died  in  the  lifetime 
of  the  donor,  the  donor,  and  not  the  personal  representative  of 
the  plaintiff,  would  have  been  entitled  to  the  money.  The 
plaintiff,  however,  as  far  as  he  has  been  able,  has  co-operated 
with  the  intention  of  the  donor,  and  the  circumstance  that  the 
money  was  left  in  the  hands  of  the  army  agent  till  the  death  of 
the  donor,  is  a  strong  circumstance,  from  which  to  infer  his 
intention,  that  the  plaintiff  should  take  the  money  absolutely. 

The  decree  wa$  m^ide  according  to  the  prayer  of  the  bill. 

t  18  E.  B.  15  (1  Swanst.  36). 
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ATTORNEY-GENERAL  v.  LORD  HOTHAM.  1823. 

(Turn.  &  Euss.  209—222 ;  aflOnned  on  appeal,  3  RuasoU,  415.)  .^wMO,  12. 

Upon  an  information  to  set  aside  a  lease  for  ninety-nine  years  of    B^ilU  Court. 
charity  lands,  the  defendants  the  lessees  set  up  a  title  adverse  to  the      ^\?^^ 
lease ;  upon  the  merits  it  was  held,  that  there  was  no  ground  for  the  * 

defence,  but  the  Court  was  of  opinion,  that  if  the  merits  had  been  other-        L  ^^^  J 
wise,  the  defendants  were  estopped,  and  could  not  dispute  the  title, 
while  they  retained  the  possession. 

SembU,  The  lessees  ought  not  to  have  been  permitted  to  enter  into 
evidence,  upon  the  principle  that  the  plea  of  nil  habuii  in  tenementis 
could  not  hare  been  pleaded  at  law. 

A  mere  husbandry  lease  of  charity  lands  for  ninety-nine  years  at  an 
uniform  rent  cannot  be  supported. 

The  Court  rolls  of  a  manor,  taken  by  themselves,  are  evidence  only 
against  the  tenants  of  the  manor,  and  the  lord  of  the  manor. 

Presumption  of  law  in  favour  of  long  enjoyment,  and  uninterrupted 
possession. 


This  information,  which  was  filed  at  the  relation  of  the 
churchwardens  and  overseers  and  some  of  the  inhabitants  of  the 
parish  of  East  Moulsey,  stated,  that  there  had  been  from  time 
immemorial  situate  within  the  said  parish  certain  enclosed  lands, 
called  the  Hale  and  Hale-PIatts,  which  were  many  years  since 
conveyed  by  the  then  owners  thereof  for  the  use  and  benefit  of 
the  said  parish,  and  that  the  said  lands,  although  the  conveyance 
thereof  had  been  lost,  had  from  time  to  time  been  let  by  the 
inhabitants  of  the  said  parish  assembled  in  vestry,  and  that  the 
rents  and  profits  of  the  said  lands  had  from  time  immemorial  been 
received  by  the  churchwardens  and  overseers  of  the  said  parish, 
and  applied  in  the  repairs  of  the  church,  in  the  maintenance  of 
the  poor,  and  in  other  parochial  purposes  in  aid  of  the  rates. 

The  information  then  stated,  that  in  the  year  1767  the  lands 
in  question  were  demised  by  the  then  churchwardens  of  the 
parish,  with  the  consent  of  the  overseers  and  other  inhabitants 
of  the  parish  in  vestry  assembled,  to  Thomas  Sutton  and 
Susannah  Norman,  the  owners  of  the  adjoining  lands,  for  the 
term  of  twenty-one  years,  at  the  yearly  rent  of  812. 10«.,  subject 
to  a  covenant  that  they  would  not  dig,  plough  up,  or  convert  into 
tillage,  or  sow  with  any  kind  of  grain,  the  demised  premises,  or 
any  part  thereof,  or  lop  or  top  any  of  the  trees  thereon  ;  and  it 
further  stated,  that  upon  the  expiration  of  the  above-mentioned 
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att.-Gkn.    lease  in  the  year  1788,  the  said  lands  were  (at  a  vestry  of  the 

Lord       parishioners)  again  demised  to  the  said  ^Thomas  Sutton,  for  the 

HoTHAM.     benefit  of  himself  and  Sir  Beaumont  Hotham,  (who  had  become 

r  •210  ] 

entitled  to  the  interest  of  the  said  Susannah  Norman  in  the 
adjoining  lands)  for  the  further  term  of  twenty-one  years,  at  the 
like  rent  of  812.  10s.,  and  subject  to  the  like  covenants  as  were 
contained  in  the  first  mentioned  lease. 

The  information  next  stated,  that  the  said  Thomas  Sutton  died 
shortly  after  the  date  of  the  last-mentioned  lease,  and  that  upon 
his  death  the  benefit  of  such  lease  became  vested  in  Sir  Thomas 
Sutton  his  son,  and  that  at  a  meeting  of  the  inhabitants  of  the 
parish  in  their  vestry,  held  on  the  80th  July,  1789,  it  was  agreed 
that  the  lease  of  the  Hale  lands  granted  to  the  said  Thomas 
Satton  in  the  year  1788  should,  be  cancelled,  and  a  new  lease 
thereof  granted  to  the  said  Sir  Thomas  Sutton,  for  the  term  of 
ninety-nine  years,  at  the  like  rent  and  subject  to  the  like 
covenants  as  were  contained  in  the  former  lease,  and  that  such 
new  lease  was  accordingly  executed  by  the  then  churchwardens 
of  the  parish  to  the  said  Sir  Thomas  Sutton. 

The  information  then  stated  the  death  of  Sir  Thomas  Sutton 
in  1818,  and  that  by  virtue  of  his  will  the  defendants  claimed  to- 
be  entitled  to  the  beneficial  interest  in  the  Hale  lands  for  the 
residue  of  the  said  term  of  ninety-nine  years,  and  it  then  set 
forth  an  Act  of  Parliament,  passed  in  the  year  1815,  by  which. 
Commissioners  were  appointed  for  dividing  and  inclosing  the 
commons  and  waste  lands  in  the  parishes  of  East  and  West 
Moulsey,  and  were  empowered  to  hear  and  determine  any 
dispute,  which  might  arise  between  any  parties  interested  in  the 
said  division  and  inclosure  concerning  the  respective  shares  and 
proportions  which  any  of  them  should  claim  in  or  to  the  lands 
and  grounds  thereby  directed  to  be  divided  and  inclosed :  but  it 
was  provided  by  the  Act,  that  nothing  therein  contained  should 
[^  *2ii  1  extend  to  enable  the  said  Commissioners  to  ^determine  the  title 
to  any  messuages,  lands,  tenements  or  hereditaments  whatsoever,, 
or  to  determine  any  right  between  any  parties  contrary  to  the 
possession  of  any  such  parties,  except  in  cases  of  encroachment 
made  within  the  period  of  twenty  years,  but  that  in  case  the 
Commissioners  should  be  of  opinion  against  the  right  of  the 
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person  or  persons  so  in  possession,  they  should  forbear  to  make    Att.-Gbn. 
any  determination  thereupon,  until  the  possession  should  be        lord 
given  up  by  or  recovered  from  such  person  or  persons,  by  eject-      Hotham. 
ment  or  other  due  course  of  law.    The  Act  of    Parliament 
contained  a  clause,  by  which  parties  aggrieved  we*  e  enabled  to 
appeal  to  the  general  quarter  sessions  which  should  be  holden 
for  the  county,  within  two  calendar  months  next  after  the  cause 
of  complaint  should  have  arisen,  on  giving  notice  of  such  appeal 
to  the  Commissioners  and  the  parties  concerned. 

After  further  stating,  that  from  the  year  1779  the  lessees  of 
the  Hale  lands  had  been  also  lessees  under  the  Crown  of  the 
manor  of  East  Moulsey,  and  that  the  said  manor  had  been 
recently  purchased  from  the  Crown  by  the  defendants ;  the 
information  stated,  that  the  Hale  lands  were  treated  by  the 
Commissioners  under  the  Act  of  Parliament  as  common  lands, 
and  as  such  were  allotted  to  the  defendants,  and  it  charged,  that 
shortly  previous  to  the  expiration  of  the  lease  granted  to  Thomas 
Sutton  and  Susannah  Norman  in  the  year  1767,  the  said  Thomas 
Sutton  set  up  a  claim  to  the  said  lands,  insisting  that  the  same 
were  part  of  the  waste  lands  and  commons  of  the  manor  of  East 
Moulsey,  and  that  in  consequence  of  such  claim  it  was  deemed 
advisable  to  take  the  opinion  of  counsel,  and  that  a  case  was 
accordingly  stated,  and  the  facts  in  such  case  approved  of  and 
agreed  to  by  the  said  Thomas  Sutton,  and  his  solicitor,  and  that 
the  said  case  was  laid  before  Mr.  Serjt.  Hill  for  his  opinion,  and 
that  he  gave  an  opinion  in  favour  of  the  title  of  the  parish  to  the 
said  lands. 

After  further  charging,  that  in  case  the  Hale  lands  were  [  212  ] 
formerly  part  of  the  waste  lands  of  the  manor  of  East  Moulsey, 
they  were  not  enclosed  therefrom  within  the  space  of  twenty 
years  previous  to  the  passing  of  the  Act,  and  that  the  Commis- 
sioners had  no  authority  to  allot  the  same  to  the  defendants,  the 
information  submitted,  that  the  defendants  could  not  derive  any 
title  to  the  said  lands  under  the  said  inclosure,  or  any  allotments 
of  the  same  made  by  the  Commissioners,  and  it  prayed,  that  the 
lease  granted  in  pursuance  of  the  said  agreement  of  the  80th  day 
of  July,  1789,  might  be  declared  to  have  been  improvidently  and 
improperly  granted  by  the  then  churchwardens  and  overseers  of 


2J<  1823.     CH,     T.  &  R.  212—218.  [r.b, 

a-it.-Gex.     the  parish  of  East  Moulsey,  and  that  the  same  might  be  declared 
LoBD        to  be  null  and  void,  and  might  be  delivered  up  to  be  cancelled ; 

HoTHAM.  ^^^  ^YiQ,t  the  defendants  might  be  decreed  to  deliver  up  the 
possession  of  the  said  lands  to  the  churchwardens  of  the  said 
parish,  and  to  account  with  them  for  the  rents  which  had  accrued 
due  for  the  same  subsequently  to  the  25th  of  December,  1816, 
(to  which  time  it  was  admitted  by  the  information  that  the  rents 
had  been  paid)  and  that  the  defendants  might  also  be  decreed  to 
deliver  up  all  deeds  papers  and  writings  relating  to  the  said 
lands,  or  any  part  thereof. 

The  defendants  by  their  answers  denied,  that  the  Hale  lands 
had  ever  been  conveyed  for  the  use  of  the  parish,  and  insisted 
that  the  freehold  thereof,  as  parcel  of  the  manor  of  East  Moulsey, 
until  the  allotment  under  the  Act  of  Parliament  mentioned  in 
the  information,  was  vested  in  the  Grown ;  and  after  setting 
forth  an  extract  from  the  parliamentary  survey  of  the  Crown 
lands  taken  in  the  year  1649,  containing  a  description  of  a  piece 
of  land  called  the  Hale  as  part  of  the  common  and  waste  lands 
belonging  to  the  manor  of  East  Moulsey,  and  also  setting  forth 
an  extract  from  the  Court  Bolls  of  the  said  manor  in  1661, 

[*213]  purporting  to  be  an  order  of  the  Court  Baron  regulating  *the 
mode  in  which  the  commoners  were  to  enjoy  rights  of  common 
on  the  Hale,  the  defendants  stated,  that  shortly  previous  to  the 
year  1710  the  practice  began  of  some  person  solely  occupying 
the  Hale,  and  paying  for  the  benefit  of  the  parish  a  yearly  sum 
of  money  by  way  of  compensation  for  the  right  of  common 
thereon  to  which  the  parishioners  were  entitled,  and  that  by 
degrees  the  parishioners  in  vestry  assembled  assumed  the  right 
of  letting  the  said  lands.  The  answers  admitted  that  a  lease  of 
the  Hale  lands  had  been  executed  to  Sir  Thomas  Sutton,  and 
that  upon  his  death  the  beneficial  interest  in  such  lease  became 
vested  in  the  defendants,  and  that  they  and  those  under  whom 
they  claimed  had  for  fifty  years  held  the  said  lands  under  the 
parish,  and  had  during  the  same  period  been  the  lessees  of  the 
manor,  and  then  went  on  to  admit  that  the  defendants  had  lately 
purchased  the  manor,  and  that  the  Act  of  Parliament  was  passed 
as  stated  in  the  information,  and  after  further  stating,  that  the 
Commissioners  appointed  under  the  said  Act  had  determined  the 
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Hale  lands  to  be  part  of  the  common  and  waste  lands  which  they    ATT.-aBir. 
were  authorised  to  allot,  and  had  allotted  the  same  to  the       XiOSD 
defendants,  and  also  stating,  that  to  the  belief  of  the  defendants     Gotham. 
the  said  lands  were  not  enclosed  from  the  commons  and  waste 
lands  within  the  period  of  twenty  years,  or  any  other  period  of 
time  previous  to  the  passing  of  the  Act  of  Parliament,  but 
continued  parcel  thereof  up  to  the  time  of  their  being  allotted  in 
manner  aforesaid ;  the  defendants  submitted,  that  the  Commis- 
sioners had  authority  to  divide  and  allot  the  said  lands,  and  that 
their  allotment  was  final  and  conclusive,  inasmuch  as  no  person 
had  appealed  therefrom  in  the  manner  prescribed  by  the  Act  of 
Parliament,  and  they  insisted  that  the  allotment  could  not  be 
impeached  by  the  Court,  and  claimed  the  same  benefit  of  the 
objection  as  if  they  had  made  it  by  plea  or  demurrer. 

The  evidence  on  the  part  of  the  informants  consisted  *prin-  [  •214  ] 
cipally  of  a  series  of  entries  in  the  parish  books,  which  were 
made  evidence  by  being  in  every  instance  authenticated  by  the 
parties  interested  in  the  manor,  and  which  proved  that  the  Hale 
lands  had  from  the  year  1710  been  uniformly  dealt  with  as  the 
separate  property  of  the  parish ;  the  case  laid  before  Serjt.  Hill 
stated  many  of  these  entries,  and  also  stated,  that  Thomas 
Sutton  the  lessee  of  the  Hale  lands,  being  also  lessee  of  the 
manor,  permitted  the  timber  on  the  Hale  to  be  cut  and  applied 
for  the  use  of  the  parish.  The  facts  stated  in  this  case  were 
admitted  to  be  evidence  in  support  of  the  information  under  the 
following  circumstances.  It  was  proved  that  in  the  year  1787, 
when  the  case  was  laid  before  Serjt.  Hill,  Thomas  Sutton  was 
lessee  of  the  manor,  and  Henry  Swann  deposed,  that  in  the 
above-mentioned  year,  he  had  frequent  communications  with  the 
said  Thomas  Sutton  for  the  purpose  of  settling  the  then  existing 
disputes  as  to  the  title  of  the  parish  of  East  Moulsey  to  the  Hale 
and  Hale  Platts,  and  that  it  was  at  first  proposed  to  submit  the 
matter  to  arbitration,  and  that  various  communications  were 
had  on  the  subject,  and  that  at  length  when  the  necessary  facts 
relating  to  the  matters  in  dispute  were  ascertained,  it  was 
concluded,  that  instead  of  proceeding  to  arbitration  the  opinion 
of  Serjt.  Hill  should  be  obtained,  and  that  every  means  were 
used,  by  making  searches  and  otherwise,  to  ascertain  the  facts  to 
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att.-Gen.     be  stated  in  the  case  prepared  for  the  opinion  of  the  said  Serjt. 
Lo^i>       HiU;  and  that  the  statement  of  facts  in  the  said  case  was  known 

HoTHAM.  ^Q  j^jj^j  approved  of  by  the  said  Thomas  Sutton,  and  his 
solicitors;  the  witness  then  deposed,  that  a  case  after  much 
altercation  and  dispute  was  prepared  for  the  opinion  of  the  said 
Serjt.  HiU,  and  that  his  opinion  was  taken  thereon,  and  that 
such  opinion  was  communicated  or  made  known  to  the  said 
Thomas  Sutton^  the  said  case  and  opinion  having  been  in  his 
possession.    The  witness  further  deposed,  that  he  did  himself, 

[  *215  ]  within  a  very  short  time  after  the  said  opinion  was  *procured, 
communicate  the  purport  thereof  to  the  said  Thomas  Sutton,  and 
had  several  communications  with  him  afterwards  upon  the 
subject  thereof,  and  that  such  case  and  opinion  were  on  several 
occasions  and  at  several  different  times,  the  subject  of  discussion 
with  the  said  Thomas  Sutton  in  the  presence  of  the  deponent, 
and  that  the  said  Thomas  Sutton  submitted  to  and  acquiesced  in 
the  said  opinion,  by  consenting  to  the  calling  of  a  vestry  of  the 
said  parish  of  East  Moulsey  for  the  purpose  of  re-letting  the  said 
'  lands,  and  agreeing  at  such  vestry  to  take  the  said  lands  upon 
lease  for  twenty-one  years.  The  lease  of  the  Hale  lands  to  Sir 
Thomas  Sutton  for  ninety-nine  years,  dated  the  18th  November, 
1789,  was  also  produced  on  the  part  of  the  informants. 

The  defendants  gave  in  evidence  the  parliamentary  survey, 
and  the  Court  rolls  of  the  manor,  but  they  did  not  shew  any  act 
of  ownership  or  enjoyment  following  up  these  documents ;  they 
also  proved  the  Inclosure  Act  and  the  award. 

Mr.  Home  and  Mr.  Pepys  for  the  relators : 

The  object  of  this  information  is  to  deal  with  the  defendants 
simply  as  tenants ;  the  Court  will  not  look  at  the  title  of  the 
defendants  independent  of  the  lease,  it  will  not  permit  them  to 
take  advantage  of  a  possession  which  they  have  obtained  as 
lessees,  for  the  purpose  of  asserting  a  title  which  they  cannot 
have  except  in  opposition  to  the  rights  of  their  landlord.  If  the 
question  of  title  can  be  introduced  at  all,  it  is  proved  that  the 
parish  has  been  in  the  habit  of  letting  these  lands  for  upwards  of 
a  century ;  it  must  thereby  have  acquired  an  indefeasible  title 
against  all  the  world ;  it  is  not  pretended  that  there  has  been 
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possession  following  up  the  statement  in  the   parliamentary     att.-Gkn. 
survey ;  and  these  lands  having  been  enjoyed  by  the  parish  for  a       Loii> 
period  very  far  exceeding  twenty  years,  the  Commissioners,  *by     hotham. 
the  terms  of  the  Act  of  Parliament,  had  no  authority  to  allot 
them ;  if  the  defendants  are  to  be  considered  as  the  lessees  of  the 
parish,  it  is  quite  clear  that  a  mere  husbandry  lease  of  charity 
lands  for  ninety-nine  years  cannot  stand. 

Mr.  Shadwell  and  Mr.  Temple  for  the  defendants : 

When  a  lessor  proceeds  adversely  against  his  lessee  for  the 
purpose  of  setting  aside  the  lease,  he  dissolves  the  relation  of 
landlord  and  tenant,  and  it  is  competent  to  the  lessee  to  protect 
himself  if  he  can  by  disafi&rming  the  title  of  his  lessor;  the 
parish  has  had  only  a  qualified  possession  of  this  land,  they  have 
held  it  as  common  lands,  and  their  title  is  destroyed  by  the  Act 
of  Parliament.  It  is  proved  that  in  1641  the  lands  belonged  to 
the  Grown,  and  as  the  Crown  can  grant  only  by  matter  of  record, 
if  there  had  been  a  conveyance  to  the  parish  it  could  have  been 
produced.  The  Act  of  Parliament  has  pointed  out  a  particular 
mode  of  appeal,  and  the  jurisdiction  of  the  Court  is  therefore 
excluded. 

The  Master  of  the  Bolls: 

In  giving  my  judgment  upon  this  case  I  shall  consider  it  in 
three  points  of  view,  first  as  it  presents  the  case  on  the  part  of 
the  relators,  considered  as  distinct  from  the  case  made  by  the 
defendants  ;  and  secondly  with  reference  to  the  case  on  the  part 
of  the  defendants,  branching  out  into  two  distinct  grounds  of 
defence.  With  respect  to  the  first  view  of  the  subject  it  is 
unnecessary  to  make  any  observations  upon  it,  because  the  relief 
sought  by  this  information  is  quite  according  to  the  ordinary 
practice  of  the  Court  with  respect  to  charity  lands;  it  is  too  clear 
to  admit  of  any  doubt,  that  a  husbandry  lease  of  lands  belonging 
to  a  charity,  for  ninety-nine  years,  at  an  uniform  rent,  cannot 
stand,  unless  some  satisfactory  reason  can  be  *given  to  support  [  •217  ] 
it ;  and  in  the  present  case,  the  fact  of  the  lease  for  ninety-nine 
years  having  been  substituted  for  one  of  twenty-one  years,  with- 
out any  agreement  being  made  for  an  increase  of  the  rent 
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Att.-Gek.    according  to  the  change  of  circumstances,  or  any  obligation 
LoBD        being  imposed  upon  the  tenant  to  lay  out  any  money  upon  the 

HoTHAM.     estate,  is  quite  conclusive  against  the  lease. 

The  difficulties  therefore  which  belong  to  this  subject  arise  out 
of  the  case  made  by  the  defendants ;  admitting  that  they  were 
lessees  for  ninety-nine  years,  they  contend  that  the  property  is 
changed,  and  that  they  are  no  longer  bound  by  the  terms  of  the 
contract ;  to  support  that  position  two  grounds  are  taken,  first 
it  is  said  that  if  the  Act  of  Parliament  had  never  passed,  the 
lands  in  question  would  not  now  have  been  the  separate  property 
of  the  parish,  but  common  waste. lands  belonging  to  the  manor 
of  East  Moulsey.  It  is  attempted  to  make  that  out  by  adducing 
the  parliamentary  survey  and  the  Court  rolls  of  the  manor,  and 
it  is  contended  that  those  documents  furnish  strong  evidence  to 
shew,  that  in  the  years  1649  and  1661  these  lands  belonged  to 
the  manor.  Both  the  documents  adduced  are  undoubtedly 
deserving  of  great  consideration;  the  parliamentary  survey  in 
particular  is  entitled  to  considerable  weight,  from  the  accuracy 
with  which  it  is  known  to  have  been  taken;  but  it  is  to  be 
observed  that  the  evidence  is  documentary ;  we  do  not  know  that 
on  the  survey  being  taken  it  was  attended  by  the  persons  claim- 
ing these  lands  as  their  property ;  the  parliamentary  surveyors 
may  have  been  mistaken,  and  with  respect  to  the  Court  rolls  of 
the  manor,  taken  by  themselves  they  are  evidence  only  against 
the  tenants  of  the  manor  and  the  lord  of  the  manor.  It  is  com- 
petent to  the  Court  Baron  to  enter  upon  their  records  my  land 
to  be  their  common,  and  I  have  no  means  to  dispute  it ;  their 
record  therefore  is  of  itself  but  ex  parte  evidence,  and  does  not  of 
necessity  bind  third  persons.    The  first  thing  the  Court  looks 

[*218]  at  as  the  criterion  *of  property  is  usage  and  enjoyment. 
Ancient  deeds  are  exceedingly  material  if  followed  up  by  posses- 
sion, but  if  not  followed  up  by  possession,  and  if  there  has  been 
a  long  enjoyment  and  uninterrupted  possession  in  opposition  to 
them,  they  lose  that  importance  to  which  they  would  otherwise 
be  entitled.  Very  high  judges  have  said  they  would  presume 
anything  in  favour  of  a  long  enjoyment  and  uninterrupted 
possession.  Suppose  this  case  was  now  submitted  to  the  con- 
sideration of  a  jury,  and  the  parliamentary  survey  and  the 
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Court  rolls  of  the  manor  were  produced  to  shew  that  these  lands  Att.-Qek. 
belonged  to  the  Crown,  and  no  other  evidence  was  produced  to  lobd 
prove  that  fact ;  and  on  the  part  of  the  parish  the  parish  books  Gotham. 
were  produced,  containing  these  different  entries,  and  it  was 
proved  that  the  parish  had  been  in  the  quiet  enjoyment  and 
uninterrupted  possession  of  this  property  for  one  hundred  and 
ten  years, — would  not  that  be  conclusive?  Is  not  sixty  years 
possession  a  title  against  the  Crown  ?  Is  not  one  hundred  and 
ten  years  possession  sufficient  to  put  an  end  to  any  claim  as  to 
this  property  ?  We  must  suppose  that  persons  who  have  a  right 
to  property  will  assert  that  right,  and  if  they  lay  by  for  one 
hundred  and  ten  years,  and  suffer  the  property  to  be  enjoyed  by 
other  persons,  that  enjoyment  must  constitute  right.  I  cannot 
have  the  least  hesitation  in  saying,  that  whatever  may  have  been 
the  origin  of  the  possession  of  these  lands  by  the  parish,  that 
possession,  coupled  with  the  circumstance  that  the  party  who  it 
is  said  is  entitled,  has  been  standing  by  and  making  no  objection 
to  the  property  being  enjoyed  as  the  separate  property  of  the 
parish,  must  decide  the  question;  and  that  we  must  consider 
these  lands  as  having  been  originally  granted  to  trustees  for  the 
benefit  of  the  parish,  and  to  be  enjoyed  by  them  as  their  separate 
exclusive  property. 

The  second  part  of  the  case  made  by  the  defendants  is,  that 
the  Act  of  Parliament  gave  the  Commissioners  jurisdiction  *to  [  *219  ] 
decide  the  question  with  respect  to  these  lands,  but  I  am  clearly 
and  decidedly  of  opinion  that  they  had  no  jurisdiction  at  all,  and 
that  they  were  expressly  prohibited  from  interfering  or  meddling 
in  any  manner  with  this  subject ;  it  follows  as  a  matter  of  course, 
if  they  had  no  jurisdiction,  that  their  decision  is  a  nullity ;  it 
does  not  create  any  necessity  for  an  appeal,  where  a  limited 
tribunal  takes  upon  itself  to  exercise  a  jurisdiction  which  does 
not  belong  to  it ;  if  it  decides  upon  matters,  with  respect  to  which 
it  has  no  authority,  its  decision  amounts  to  nothing,  and  no 
party  can  in  the  least  be  bound  by  it. 

There  is  therefore  no  ground  of  defence  upon  which  the  right 
of  the  relators  to  the  property  in  question  can  be  resisted ;  but 
there  is  a  feature  in  this  case  which  Courts  of  justice  have  always 
considered  it  their  duty  to  mark  with  the  strongest  censare; 
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att.-gen.    that  the  tenant,  instead  of  endeavouring  to  protect  and  support 
Lord       ^^  ^^^^®  ^'  ^^^  landlord,  has  done  all  in  his  power  to  impeach  it. 

HoTHAM.  If  there  is  one  principle  more  established  than  another  with 
respect  to  the  relation  between  landlord  and  tenant,  it  is  this, 
that  if  a  tenant  receives  the  possession  of  an  estate  from  a  land- 
lord, he  never  can  dispute  the  title  of  that  landlord.  There  are 
instances  where  under  peculiar  circumstances  Courts  of  justice, 
when  third  persons  have  been  interested,  have  let  the  tenant  in 
to  shew  that  the  person  to  whom  he  has  paid  rent  was  not 
entitled  to  receive  it ;  f  but  even  in  such  cases  it  has  always  been 
done  with  the  very  greatest  caution.  With  respect  to  the  prin- 
ciple, it  is  the  first  maxim  for  every  tenant  to  understand,  that 
so  long  as  he  retains  possession,  he  cannot  dispute  the  title  of  the 
person  who  gave  him  that  possession.  There  have  been  cases  in 
which  it  has  been  evident  that  the  landlord  had  no  title,  and  yet 
the  Court  would  not  hear  the  tenant  say  so,  as  for  instance  in  the 

[  ^220  ]  case  of  the  Bedford  Level,t  *where  they  wanted  to  shew  that  the 
lease  was  good  for  nothing  because  it  was  not  registered,  when 
the  tenant  came  to  state  that,  his  evidence  was  hot  allowed  to  be 
received. 

It  has  been  decided  a  hundred  times  over,  that  the  tenant 
cannot  plead  the  plea  of  nil  hahuit  in  tenementis,  and  that  the 
plaintiff  in  cognizance  or  in  avowry  is  not  called  upon  to  shew 
his  title ;  it  would  be  contrary  to  the  principle  upon  which  the 
relation  between  landlord  and  tenant  exists,  to  allow  the  tenant 
to  dispute  his  landlord's  title ;  for  there  is  an  implied  covenant 
that  the  landlord  shall  protect  the  tenant's  enjoyment,  and  the 
tenant  shall  guard  the  landlord's  title.  If  the  merits  of  this  case 
had  been  otherwise  the  defendants  were  estopped ;  if  they  wished 
to  dispute  the  title  of  their  landlord  they  ought  to  have  given  up 
the  possession  ;  I  almost  doubt  whether  they  ought  to  have  been 
permitted  to  enter  into  evidence  at  all,  upon  the  principle  that 
the  plea  of  nil  habuit  in  tenementis  could  not  have  been  pleaded 
at  law ;  but  for  the  purpose  of  meeting  the  justice  of  the  case,  I 
was  unwilling  to  exclude  the  evidence.  Upon  the  whole  view  of 
this  case,  I  have  not  the  least  doubt  but  that  the  relators  are 
entitled  to  the  relief  they  pray ;  the  consequence  is  that  the  lease 

t  Bogers  v.  Pitcher,  6  Taunt.  209.  J  B,  v.  Bedford  Level  Corporation, 

6  East,  336. 
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most  be  declared  null  and  void,  that  possession  must  be  delivered     att.-Gbn. 
np,  and  that  there  mast  be  an  account  of  the  rents  according  to        lqbd 
the  true  value ;  and  the  defendants  must  pay  all  costs.  Hotham. 

[On  appeal  this  decision  was  affirmed  by  the  Lord  Chancellor, 
as  shortly  noted  in  8  Bussell,  415,  principally  on  the  ground  that 
the  long  possession  of  the  lands  by  persons  holding  as  lessees  of 
the  charity  was  conclusive  evidence  of  the  title  of  the  charity  to 
the  property. — 0.  A.  S.] 


ELIZABETH,    the  Wife  of  JOHN  PEICHAED   by       i82:i. 
HER    NEXT   Friend,   v.   GEOEGE   AMES    and  the       !!!.  ' 
SAID   JOHN   PEICHAED.f  Roiuo^n 

G  BAH  AM,  B. 

(Tarn.  &  Ruas.  222—223.)  and 

ATjSXAVD  IC  R 

A  legacy  given  to  a  married  woman  <*  for  her  own  use  and  at  her  own      and  Cox, 
disposal "  vests  in  her  as  separate  estate.  Hasten, 

for 

The  bUl  in  this  cause  stated,  that  Mary  Bold  by  her  will  ^  m"** 
bequeathed  to  the- plaintiff  the  sum  of  2401.  "  for  her  own  use  [  222  j 
and  at  her  own  disposal/'  and  appointed  the  defendant  Ames  to 
be  her  executor,  and  gave  him  full  power  to  receive  the  residue 
of  her  estate  for  his  own  use.  The  bill  submitted,  that  the 
plaintiff  was  entitled  to  the  legacy  for  her  sole  and  separate  use, 
and  prayed  that  it  might  be  paid  to  her. 

The  defendant  John  Prichard  insisted  that  he  was  entitled  to 
the  legacy  in  his  marital  right. 

Mr.  Sugden  for  the  plaintiff  cited  Kirk  v.  Paulin,l  where  a 
legacy  to  a  married  woman,  to  be  at  her  disposal,  was  held  to 
vest  in  her  as  separate  estate. 

Mr.  Rovpell  for  the  defendant  John  Prichard.     *    ♦    *  [  223  ] 

Mr.  Bridgman  for  the  executors. 

Graham,  £. : 
I  cannot  entertain  a  doubt  upon  this  point ;  the  necessary 

t  Bland  v.  Dawea  (1880)  17  Ch.D.  X  9  Vin.  Abr.  95,  pL  43. 

794,  50  L.  J.  Gh.  252. 


&i 
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[b.b. 


Pbichard 
r. 

AME8. 


effect  of  these  words  is  to  give  this  legacy  to  the  separate  nse  of 
the  plaintiff.  The  testatrix,  in  using  the  words  ''at  her  own 
disposal,"  has  stated  the  effect  she  wished  to  be  produced  ;  her 
intention  was  to  give  the  plaintiff  that  power  of  disposition  which 
the  law  does  not  give  her.  The  words  "  at  her  own  disposal " 
must  be  altogether  rejected,  if  they  are  taken  to  mean  nothing 
more  than  "  for  her  own  use." 


1823. 
Jvne  21. 
Jvly  5. 

Lord 
Bldok,  L.C. 

[232] 


ANGERSTEIN  v.  MARTIN.f 

(Turn.  &  Ru88.  232—241 ;  S.  C.  2  L.  J.  Oh.  88.) 

A  testator,  having  devised  lands  to  A.  for  life,  remainder  to  his 
children  in  strict  settlement,  directs  the  residue  of  his  personal  estate, 
subject  to  the  payment  of  debts  and  legacies,  with  all  convenient  speed 
to  be  laid  out  in  the  purchase  of  lands,  to  be  settled  forthwith  to  the 
same  uses,  with  a  proviso  that  the  trust-monies,  until  they  should  be 
laid  out,  might  be  invested  upon  government  or  real  securities,  the 
dividends  and  interest  of  which  were  to  go  and  be  paid  as  the  rents  of 
the  lands  to  be  purchased  would  go  and  be  payable ;  a  large  portion  of 
the  testator's  personal  estate,  not  required  for  the  payment  of  debts  and 
legacies,  being  invested  in  the  funds,  and  upon  securities  carrying  inte- 
rest, the  tenant  for  life  was  held  entitled  to  the  interest  of  that  portion 
from  the  death  of  the  testator. 

Executors  may  pay  legacies,  or  hand  over  the  residue,  within  the  year 
after  the  death  of  the  testator. 

John  Julius  Akoerstein  by  his  will,  dated  the  16th  of  January, 
1823,  gave  and  devised  all  his  freehold  estates  in  the  counties  of 
Norfolk  Lincoln  and  Suffolk  respectively,  to  Sir  George  Martin 
and  Andrew  Henry  Thomson  and  their  heirs,  to  the  use  of  John 
Angerstein  for  life,  remainder  to  the  uses  after  mentioned,  that 
is  to  say,  as  to  the  estates  in  the  county  of  Norfolk,  to  the  use  of 
John  Julius  William  Angerstein,  the  eldest  son  of  the  said  John 
Angerstein,  for  life,  remainder  to  his  first  and  other  sons  succes- 
sively in  tail  male,  remainder  to  Frederick  Angerstein,  the 
second  son  of  the  said  John  Angerstein,  for  life,  remainder 
to  his  first  and  other  sons  successively  in  tail  male,  remainder  to 
William  Angerstein,  the  third  son  of  the  said  John  Angerstein, 
for  life,  remainder  to  his  first  and  other  sons  successively  in  tail 


t  AUhusen  v.  Wh'ttell  (1867)  L.  R.  4  Eq.  20o,  36  L.  J.  Ch.  929. 
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male,  remainder  to  Caroline  and  Elizabeth,  the  daughters  *of  ANaERSTsiK 
the  said  John  Angerstein,  for  their  lives  successively,  and  to  maiitin. 
their  first  and  other  sons  successively  in  tail  male,  remainder  to  [  *233  ] 
the  heirs  and  assigns  of  the  said  John  Angerstein  for  ever ;  and 
as  to  the  estates  in  the  counties  of  Lincoln  and  Suffolk  respec- 
tively, the  testator  devised  the  same,  after  the  death  of  the  said 
John  Angerstein,  to  the  like  uses,  except  that  the  estates  in  the 
county  of  Lincoln  were  first  limited  to  the  use  of  the  said 
Frederick  Angerstein  and  his  first  and  other  sons  successively, 
and  those  in  the  county  of  Lincoln,  to  the  use  of  the  said  William 
Angerstein  and  his  first  and  other  sons  in  like  manner.  The 
testator  then  gave  several  annuities  and  pecuniary  and  specific 
legacies,  and  he  gave  all  his  stocks  funds  money  securities  for 
money  and  all  the  residue  of  his  personal  estate,  subject  to  the 
payment  of  his  funeral  and  testamentary  expenses  debts  legacies 
and  annuities,  to  the  said  Sir  George  Martin  and  Andrew  Henry 
Thomson  their  executors  administrators  and  assigns,  upon  trust 
to  sell  all  such  parts  of  his  residuary  p^sonal  estate  as  should 
be  in  their  nature  saleable,  and  to  collect  and  receive  all  such 
parts  thereof  as  should  not  be  so,  and  to  stand  possessed  of  the 
monies  to  arise  from  the  sale,  and  also  the  monies  which  should 
be  collected,  upon  trust,  as  to  four  tenth  parts  thereof,  with  all 
convenient  speed,  (with  the  consent  of  the  said  John  Angerstein 
during  his  life,  and  after  his  decease  with  the  consent  of  the 
person  for  the  time  being  in  possession  of  the  estates  in  the 
county  of  Norfolk  under  the  limitations  thereinbefore  contained) 
to  lay  out  and  invest  the  same  ih  the  purchase  of  lands,  and 
forthwith  to  convey  settle  and  assure  the  lands  so  to  be  purchased, 
to  the  uses  thereinbefore  declared  of  and  concerning  the  said 
last-mentioned  estates ;  with  a  proviso,  that  in  the  meantime 
and  until  the  said  four  tenth  parts  of  the  said  trust  monies  should 
be  laid  out  and  invested  in  a  purchase  or  purchases  in  the 
manner  thereinbefore  mentioned,  it  should  be  lawful  for  the 
trustees,  with  such  consent  as  aforesaid,  from  time  to  time  to  place 
out  and  *invest  the  same  in  their  names  in  the  public  stocks  or  [  •234  ] 
funds,  br  upon  Government  or  real  security  at  interest,  and  to 
alter  vary  and  transpose  such  stocks  funds  and  securities,  and 
that  the  dividends  interest  and  annual  proceeds  arising  from 
R.R. — ^voL.  xxrv.  D 
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ANOER8TSIV  such  stocks  funds  and  securities,  should  from  time  to  time  go  and 
Mabtik.  be  paid  to  such  person  or  persons,  and  be  applied  to  such  uses 
intents  and  purposes,  and  in  such  manner,  as  the  rents  and 
profits  of  the  hereditaments  to  be  purchased  with  the  monies 
invested  thereon  would  go  and  be  payable  or  applicable,  in  case 
such  purchase  or  purchases  were  actually  made ;  and  as  to  three 
other  tenth  parts  of  the  said  trust  monies,  and  as  to  the  three 
other  remaining  tenth  parts  thereof,  the  testator  directed  the  trus- 
tees to  stand  possessed  thereof,  upon  trust  to  invest  the  same  in  the 
purchase  of  lands,  to  be  settled  to  the  same  uses  as  were  therein- 
before respectively  limited  and  declared  of  and  concerning  his 
estates  in  the  counties  of  Lincoln  and  Suffolk,  with  a  like  power 
to  invest  such  monies  on  such  securities  as  aforesaid,  and  to 
vary  the  same,  and  the  dividends  and  interest  thereof  were  in 
like  manner  to  go  and  be  paid  to  such  person  or  persons  as  the 
rents  of  the  hereditaments  to  be  purchased  therewith  would  go 
and  be  payable ;  the  testator  appointed  the  said  Sir  George 
Martin  and  Andrew  Henry  Thomson  to  be  the  executors  of  his 
wiU. 

The  testator  died  on  the  29th  of  January,  1828,  leaving  the 
said  John  Angerstein  his  only  son ;  the  several  children  of  the 
said  John  Angerstein  named  in  the  will  of  the  testator  were 
living  at  the  time  of  his  decease,  but  none  of  them  had  any  issue. 

The  testator  at  the  time  of  his  death  was  possessed  of  a  very 
large  personal  estate,  consisting,  amongst  other  things,  of  money 
in  the  public  funds,  and  of  money  due  to  him  on  securities 
carrying  interest;  and  after  providing  for  the  payment  of  his 
[  *235  ]  debts  and  funeral  expenses,  and  of  *the  legacies  and  annuities 
given  by  his  will,  the  interest  of  the  clear  residue  of  the  testator's 
personal  estate  in  the  hands  of  his  executors  amounted  to  many 
thousand  pounds  per  annum. 

The  bill  was  filed  by  the  said  John  Angerstein,  within  a  year 
after  the  death  of  the  testator,  against  his  children,  the  tenants 
for  life  in  remainder,  and  against  the  executors,  for  the  purpose 
of  having  the  question  determined,  whether  the  plaintiff  was 
entitled  to  the  annual  interest  of  the  clear  residue  of  the  tes- 
tator's personal  estate  from  the  time  of  his  death,  or  whether 
the  amount  of  such  interest  during  the  first  year  after  the 
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testator's  death  formed  part  of  the  general  residue  of  the  anoerstein 
testator's  personal  estate,  for  the  benefit,  (after  the  expiration  mabtin. 
of  the  first  year)  of  the  plaintiff  during  his  life,  and  of  the 
devisees  in  remainder  after  the  decease  of  the  plaintiff;  the 
bill  prayed,  that  it  might  be  declared  by  the  Court,  that  the 
plaintiff  was  entitled  to  receive  and  be  paid  for-  his  life  the 
amount  of  the  annual  interest  or  yearly  produce  of  the  clear 
residue  of  the  testator's  personal  estate,  from  the  time  of  the 
said  testator's  death ;  and  that  if  necessary  the  usual  accounts 
might  be  taken  of  the  testator's  personal  estate  and  effects,  and 
the  clear  residue  thereof  ascertained,  and  secured  during  the 
plaintiff's  life  in  such  manner  as  the  Court  should  direct. 

The  defendants  the  executors  by  their  answer  stated,  that  the 
testator  was  at  the  time  of  his  death  possessed  of  several  sums 
in  the  public  funds  of  this  country,  only  part  of  which  could  be 
required  for  the  payment  of  his  funeral  and  testamentary 
expenses  debts  legacies  and  annuities  then  remaining  unpaid ; 
and  that  he  was  also  possessed  of  property  to  a  large  amount  in 
the  Russian  funds,  no  part  of  which  could  be  required  for  the 
purposes  aforesaid ;  and  they  further  stated,  that  in  case  an 
eligible  estate  should  be  offered  for  sale,  they  were  prepared  to 
advance  *300,000Z.  for  the  completion  of  the  purchase,  and  to  [  •230  ] 
settle  the  estate  to  the  uses  of  the  testator's  will,  and  they  sub- 
mitted to  the  Court,  that  if  such  a  purchase  and  settlement  had 
been  made,  the  plaintiff  would  have  been  entitled  to  the  rents  of 
the  settled  estate  from  the  date  of  the  agreement  for  the 
purchase. 

Mr.  Hart  and  Mr.  Barber  for  the  plaintiff  [cited  and  dis- 
tinguished several  cases  which  are  virtually  overruled  by  the 
present  case,  and  to  which  reference  is  no  longer  necessary]. 

Mr.  Pepy8  for  the  children  of  the  plaintiff  the  legatees  in       [  237  ] 
remainder : 

*     *     The  will  in  Sitwell  v.  Bernard^  contained  a  direction  to        [  238  ] 
accumulate,  but  the  Court  held,  that  the  direction  to  accumulate 
should  not  operate  to  the  prejudice  of  the  tenant  for  life,  and 
therefore  that  it  should  not  operate  at  all ;  and  then  the  question 

t  5  R.  E.  374  (6  Ves.  520). 
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AxGKBSTEiN  arcsG  from  what  time  the  tenant  for  life  should  be  entitled  to  the 

Mabtin.     interest;    the  Court  determined  that  he  was  entitled  to  the 

interest  from  the  end  of  a  year  after  the  death  of  the  testator, 

by  analogy  to  the  time  fixed  for  giving  interest  upon  pecuniary 

legacies.    *     *    * 

Mr.  Martin  and  Mr.  Farrer  for  the  executors. 
The  Lord  Chancellor: 

The  case  of  Sitwell  v.  Bernard}  cost  me  an  infinite  deal  of 
trouble.  My  only  doubt  was  whether  I  was  not  too  bold  in 
overruling  the  testator's  intention,  to  the  extent  of  restraining 
the  accumulation  to  one  year  after  his  death.  In  that  case  I 
merely  decided,  that  though  there  was  a  direction  for  accumu- 
lation, the  tenant  for  life  should  not  be  kept  out  of  the  interest 
beyond  the  year.  K  I  went  any  further,  and  gave  reason  to 
think  that  I  meant  to  lay  down  any  such  general  rule  as  is  now 
contended  for,  I  can  only  say,  that  I  did  not  use  my  usual 
caution  in  guarding  myself  from  being  misunderstood.  Sitwell 
V.  Bernard  was  the  very  converse  of  this  case  ;  there  the 
testator's  personal  estate  was  so  affected  by  circumstances,  that 
it  was  impossible  to  bring  it  together  for  several  years ;  there 
[  ♦^so  ]  was  a  direction  to  lay  out  the  capital  *with  the  accumulation  in 
land ;  it  follows  of  course  that  there  could  be  no  direction,  like 
that  in  the  present  case,  that  the  interest  in  the  meantime 
should  go  to  the  tenant  for  life.  The  Master  of  the  Eolls  has 
either  mistaken  my  meaning  in  that  case,  or  I  have  mistaken 
the  effect  of  my  own  decision ;  for  in  Fearns  v.  Young  X  I 
expressly  stated  that  I  did  not  consider  the  rule  as  settled; 
in  Oibson  v.  Bott  §  I  did  not  consider  that  there  was  any 
rule  against  my  acting  as  I  did ;  Sitwell  v.  Bernard  and  Stott  v. 
Hollingworth.W  differ  extremely,  there  was  no  direction  in  the 
latter  case  to  lay  out  the  money  in  land,  nor  any  direction  as  to 
the  interest  of  the  money.  I  should  not  have  decided  Stott  v. 
HoUingworth  without  hearing  a  most  elaborate  argument  on  both 
sides.  I  must  look  at  the  case  of  Sitwell  v.  Bernard  before  I  give 
my  judgment. 

t  5  R.  R.  374  (6  Ves.  620).  ||  3  Madd.  161,   compromised  oa 
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The  Lord  Chancellor  stated  the  will,  and  observed  that  the  axgkbstein 
plamtiff  was  clearly  entitled  to  the  rents  of  the  testator's  real     martin. 
estates  from  the  time  of  his  death,  and  that  if  the  trustees  in  the      July  5. 
course  of  the  year  after  the  death  of  the  testator  laid  out  the 
whole  of  the  personal  estate  in  the  purchase  of  lands,  it  would  be 
extremely  difficult  to  say,  that  the  plaintiff  would  not  be  entitled 
to  the  rents  of  those  lands  from  the  time  of  the  purchase.     His 
Lordship  further  observed,  that  the  proviso  enabling  the  trustees 
to   lay  out  the  money  in  the  stocks,  or  upon  real   security, 
authorised  them  to  continue  it  upon  existing  mortgages,  and  he 
then  proceeded  in  the  following  terms : 

I  take  the  cases  of  Sitwell  v.  Bernard,  Entwistle  v.  Markland,\ 
and  Stuart  v-  Bruere^X  not  only  not  to  govern  this  case,  but  to 
be  directly  the  converse  of  it.  Li  all  those  cases  an  accumulation 
was  directed,  and  the  intention  was,  that  the  intermediate  rents 
and  profits  till  the  purchase  was  made  should  form  part  of  the 
monies  to  be  laid  out ;  no  person  was  to  take  any  interest  till  the 
trusts  *with  respect  to  the  purchase  were  completed,  and  those  [  •^lo  ] 
trusts  could  not  be  completed,  till  the  intermediate  profits  were 
laid  out.  In  Sitwell  v.  Bernard  the  question  was  what  the  Court 
was  to  do,  where  the  testator  directed  the  interest  to  accumulate 
and  be  laid  out  with  the  principal,  and  the  Court  held,  that  the 
direction  for  accumulation  should  only  operate  for  one  year,  and 
that  although  the  personalty  remained  as  personalty,  it  should 
at  the  end  of  the  year  be  considered  as  converted ;  that  the 
beneficial  enjoyment  should  be  the  same  as  if  the  conversion  had 
been  made. 

That  decision  appears  to  me  to  have  been  right,  even  sup- 
posing the  case  to  have  been  an  original  one,  the  more  so  as  it 
followed  the  previous  cases  before  Lord  Loughborough  and  Lord 
Thurlow.  The  principle  upon  which  the  Court  proceeded  in 
that  case  was  this,  that  such  a  conversion  must  be  made  as  was 
most  for  the  benefit  of  all  parties,  and  that  by  compelling  the 
trustees  to  proceed  with  all  diligence  to  get  in  the  personal 
estate,  to  arrest  mortgagors,  file  bills  of  foreclosure,  sue  upon 
bonds,  the  accumulation  would  in  all  probability  be  much  less 
than  if  more  temperate  proceedings  were  taken ;  the  Court  there- 

t  5  B.  E.  388  (6  Ves.  627  n.,  537).        J  5  R.  E.  387  (6  Ves.  529  n.,  636). 
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an6ebst£in  fore  in  that  case,  contemplating  ail  the  difficulties  which  belonged 
Martin,  to  such  a  trust,  cut  the  knot  and  said,  that  after  the  end  of  a 
year  the  accumulation  should  cease,  and  what  was  real  should  be 
enjoyed  as  real,  and  what  was  personal  should  be  enjoyed  as 
personal.  Those  cases  essentially  differ  from  this,  in  which  the 
testator  directs,  that  when  the  personal  estate  shall  be  col- 
lected, not  that  the  interest  thereafter  to  arise  shall  be  laid  out 
with  the  principal,  but  shall  be  enjoyed  by  the  person  entitled  to 
the  rents  and  profits.  The  question  then  is,  whether,  as  the 
testator  has  given  the  tenant  for  life  an  immediate  interest  in 
the  real  estates,  and  has  directed  that  if  in  the  course  of  the  year 
an  estate  shall  be  bought,  the  tenant  for  life  shall  be  entitled  to 
[  *24i  ]  the  rents  from  the  *time  of  the  purchase,  although  the  year  has 
not  elapsed,  and  has  also  directed  as  to  the  personal  estate,  that 
it  shall  be  laid  out  on  mortgage,  or  in  the  stocks,  a  direction 
which  would  not  compel  the  trustees  if  they  found  money  on 
good  security  to  call  it  in,  there  can  be  any  inconvenience  in 
saying  that  the  tenant  for  life  is  entitled  to  the  interest  of  the 
personal  estate  from  the  death  of  the  testator  ;  this  case  is 
clearly  distinguishable  from  those  to  which  I  have  referred,  and 
I  think  with  respect  to  the  interest  of  so  much  of  the  personalty, 
bearing  interest,  as  is  not  necessary  to  be  applied  for  the  pay- 
ment of  debts  or  legacies,  the  tenant  for  life  is  entitled  to  it  from 
the  death  of  the  testator.  I  know  of  no  case  which  prevents 
executors,  if  they  choose,  from  paying  legacies,  or  handing  over 
the  residue  within  the  year,  and  if  it  is  clear,  currente  anno,  that 
the  fund  for  the  payment  of  debts  and  legacies  is  sufficient,  there 
can  be  no  inconvenience  in  so  doing. 
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HEWITT  V.   MOEEIS.t 

(Turn.  &  Eufls.  241—245.) 

A  testator  directs  his  executors  to  invest  the  residue  of  his  estate, 
after  payment  of  debts  and  legacies,  in  the  funds  or  upon  securities,  the 
interest  to  be  paid  to  A.  for  life,  and  after  his  death,  the  principal  to  be 
held  upon  trusts  for  his  children ;  the  tenant  for  life  was  held  to  be 
entitled  to  interest,  accruing  within  the  year  next  after  the  testator's 
decease,  upon  funds  on  which  the  testator's  property  stood  invested  at 
the  time  of  his  death,  and  which  were  not  required  for  the  payment  of 
debts  and  legacies. 

BoBERT  Hewitt  by  his  will,  dated  the  13th  of  February,  1810, 
after  giving  several  pecuniary  and  specific  legacies,  gave  and 
bequeathed  to  his  executors  the  residue  of  his  estate  and  effects, 
upon  trust  to  convert  into  money  all  such  parts  thereof  as  should 
not  consist  of  *money  or  stocks,  and  after  payment  of  his  debts 
and  legacies,  to  invest  his  said  residuary  estate  and  effects  in  the 
purchase  of  Government  or  other  stocks  funds  or  securities,  and 
to  stand  possessed  of  the  said  stocks  funds  and  securities  so  to  be 
purchased  and  acquired,  as  to  one  moiety  thereof,  upon  trust  to 
pay  the  interest  dividends  and  annual  proceeds,  as  and  when  the 
same  should  from  time  to  time  arise  and  be  received,  to  William 
Hewitt  for  life,  and  after  his  death,  to  pay  an  annuity  to  his 
widow  for  her  life,  and  subject  to  the  annuity  upon  certain  trusts 
in  the  said  will  mentioned  for  the  benefit  of  the  children  of  the 
said  William  Hewitt,  and  for  default  of  issue  of  the  said  William 
Hewitt,  then  upon  the  like  trusts  for  the  benefit  of  the  children 
of  John  Hewitt ;  the  testator  then  bequeathed  the  other  moiety 
of  the  said  stocks  funds  and  securities  to  John  Hewitt  for  life, 
with  limitations  after  his  decease  for  the  benefit  of  his  widow  and 
children,  similar  to  those  before  declared  as  to  the  first  men- 
tioned moiety  in  favour  of  the  widow  and  children  of  the  said 
William  Hewitt,  and  he  appointed  Thomas  Morris,  George 
Wren  Le  Grand,  James  Hartlett,  and  John  Munton  to  be  his 
executors. 

The  testator  died  on  the  24th  of  September,  1820,  and  the  said 
William  Hewitt  and  Sarah  his  wife,  John  Hewitt  and  Anne  his 
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Hewitt      wife,  and  several  children  of  the  said  John  Hewitt,  survived  him, 
MoBRiB.      ^^^  joined  in  instituting  this  suit  against  his  executors. 

By  the  decree  made  on  the  hearing  of  the  cause,  on  the  12th 
of  August,  1822,  it  was  referred  to  the  Master  to  take  the  usual 
accounts  of  the  testator's  personal  estate,  and  by  a  separate 
report,  dated  the  25th  of  February,  1823,  the  Master  certified 
that  all  the  debts  of  the  testator  had  been  paid.f 
[  243  ]  The  said  William  Hewitt  having  died  without  having  had  any 

children  on  the  11th  of  February,  1823,  and  having  by  his  will 
appointed  the  plaintiff  Sarah  Hewitt  to  be  his  executrix,  a  peti- 
tion was  now  presented  by  the  said  Sarah  Hewitt,  and  by  the 
plaintiff  John  Hewitt,  stating,  that  the  defendants  the  executors 
had  in  hand,  on  account  of  the  interest  accrued  due  on  the 
testator's  estate  within  the  year  next  after  his  decease  the  sum 
of  374Z.,  which  they  submitted  to  pay  as  the  Court  should  direct ; 
and  inasmuch  as  the  said  sum  of  374Z.  was  interest  and  dividends 
accrued  due  on  the  stocks  or  funds  in  which  the  testator's  pro- 
perty was  invested  at  the  time  of  his  death,  and  did  not  arise 
from  any  investment  of  the  testator's  estate  made  by  his  execu- 
tors subsequent  to  his  death,  the  petitioners  submitted,  that  they 
were  entitled  under  the  trusts  of  the  testator's  will  to  have  the 
same  paid  to  them  in  equal  shares,  and  prayed  that  it  might  be 
paid  to  them  accordingly. 

Mr.  Sugden  in  support  of  the  petition  argued,  that  there 
was  a  distinction  between  pecuniary  legacies  and  residuary 
bequests.  He  referred  to  Angerstein  v.  Mai'tiuyl  and  stated  that 
the  decision  of  the  Vicb-Chancellor  in  Stott  v.  HoUingicorth 
(3  Madd.  161)  was  appealed  from,  and  that  the  case  was  after- 
wards compromised. 

Mr.  Hart,  against  the  petition,  distinguished  the  case  from 
Angerstein  v.  Martin,  there  being  no  direction  to  lay  out  the 
money  in  land.     *    *    * 

[  244  ]       The  Lord  Chancellor  : 

I  must  read  this  will;  SitweU  v.  Bernard  turned  entirely 

t  It  did  not  appear  by  the  petition,      legacies  had  also  been  paid, 
but  it  was  stated  at  the  Bar,  that  the  X  Ante,  p.  32. 
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upon  its  peculiar  circumstances,  and  instead  of  authorising 
the  decision  in  Taylor  v.  Hibbert  t  was  directly  the  converse 
of  that  case.  In  Sitwell  v.  Bernard  there  was  an  express 
direction  that  the  interest  should  accumulate,  and  the  Court 
put  a  stop  to  the  accumulation  at  the  end  of  one  year;  to 
have  come  to  a  contrary  decision  in  Angerstein  v.  Martin^  I  must 
have  gone  the  length  of  saying,  that  if  a  real  estate  was  bought 
in  February,  the  tenant  for  life  would  not  have  been  entitled  to 
the  rents.  I  understand  an  observation  has  been  made,  that 
that  case  was  an  exception  out  of  the  general  rule ;  my  only  com- 
ment upon  that  is,  that  the  general  rule  never  had  anything  to 
do  with  it. 


Hewitt 
r. 

MOBBIS. 


The  Lord  Chancellor  : 

The  question  in  this  case  is,  whether  upon  the  true  construc- 
tion of  this  will,  the  tenant  for  life  is  to  have  the  interest  which 
proceeds  from  the  fund,  so  far  as  it  is  not  necessary  to  be 
disturbed  for  the  payment  of  debts  and  legacies,  from  the  death 
of  the  testator,  or  whether  that  interest  for  the  first  year  is  to  be 
added  to  the  bulk  of  the  residue ;  my  opinion  upon  this  will  is 
that  the  tenant  for  life  is  entitled  to  that  interest.  Sitwell  v. 
Bernard  appears  to  have  been  much  misunderstood,  at  least  as 
to  what  I  meant  by  it ;  in  that  case  there  was  an  express  direc- 
tion that  the  interest  should  accumulate,  and  be  laid  out  in  the 
purchase  of  land,  and  the  question  was,  not  whether  the  parties 
to  take  for  life  were  to  take  from  the  death  of  the  testator,  but 
where  the  accumulation  was  to  stop,  regard  being  had  to  the 
fact,  that  if  it  was  not  stopped  somewhere  the  tenant  for  life 
might  have  no  benefit  at  all ;  the  Court  could  not,  against  the 
express  directions  of  the  will,  say  that  the  tenant  for  life  should 
*be  entitled  from  the  death  of  the  testator,  but  it  being  clearly 
intended  that  he  should  have  some  benefit,  it  was  necessary  to 
fix  a  time  from  which  he  should  be  entitled  ;  I  cannot  infer  from 
what  I  have  done  in  one  case  as  to  stopping  the  accumulation 
of  interest,  that  the  interest  is  to  accumulate  in  another;  I 
therefore  think  that  the  prayer  of  this  petition  is  right,  and  must 
be  granted. 

t  IJ.  &  W.  30S. 


1824. 
March  12. 


[  ^245  ] 


48  1828.    CH.    T.  &  E.  260.  [r.r. 


,  "ff- „  OMMANNEY  r.  BUTCHERf 

July  21,  22.  ' 

(Tom.  &  Russ.  260—274.) 

Rolls  Court. 

Plumbr,  Testator,  after  bequeathing  to  A.  and  B.  legacies  of  stock  unequal  in 

*-^  amount,  and  giving  several  legacies  to  public  charities,  requests  the  said 

[  260  J  ^^  and  B.  to  be  his  executors,  and  gives  to  them  as  such  100  guineas 

each.  He  then  orders  his  books,  jewels,  plate,  and  household  furniture 
to  be  sold,  and  after  desiring  mourning  to  be  provided  for  his  servants, 
and  five  guineas  each  to  be  given  to  several  persons  named  in  the  will 
and  to  his  two  executors  for  a  ring  as  a  token  of  remembrance,  con- 
cludes his  will  in  the  following  manner,  '*  In  case  there  is  any  money 
remaining  I  should  wish  it  to  be  given  in  private  charity.*' 

Held,  that  the  general  residue  of  the  testator's  personal  estate,  con- 
sisting of  a  leasehold  estate,  money  in  the  funds,  and  a  balance  in  cash, 
was  not  comprehended  in  the  residuary  clause,  which  was  confined  to 
the  residue  of  the  produce  of  the  articles  which  the  testator  directed  to 
be  sold. 

That  private  charity  was  an  object  too  indefinite  to  give  the  Crown 
jurisdiction,  or  to  enable  the  Court  to  execute  the  trust. 

That  the  executora  having,  as  executors,  equal  legacies,  could  not 
take  beneficially,  and  that  the  next-of-kin  were  therefore  entitled  to  the 
general  residue  of  the  testator's  personal  estate,  including  what  was 
comprehended  in  the  residuary  clause. 

Where  there  is  a  general  indefinite  charitable  purpose,  not  fixing  itself 
upon  any  particular  object,  the  disposition  is  in  the  King  by  the  sign 
manual,  but  when  the  gift  is  to  trustees,  with  general  or  some  objects 
pointed  out,  the  Court  will  take  upon  itself  the  execution  of  the  trust. 

A  trust  to  be  carried  into  execution  by  the  Court,  must  be  of  such  a 
nature  that  it  can  be  under  the  control  of  the  Court. 

If  a  testator  means  to  create  a  trust,  and  the  trust  be  ineffectually 
created,  or  fails,  the  next-of-kin  take. 

If  a  particular  object,  as  the  erection  of  a  school,  or  even  a  general 
object,  provided  it  can  be  seen  what  the  purpose  is,  is  pointed  out,  the 
Court  will  execute  the  trust,  although  the  object  pointed  out  may  fail. 

Cases  in  which  the  Court  has  interfered  upon  the  ground  of  trust,  dis- 
tinguished from  those  in  which  a  direct  charity  has  been  pointed  out. 

BucKERiDOE  Ball  Acworth  by  his  will,  which  was  in  his  own 
handwriting,  and  the  commencement  of  which  was  in  the 
following  form,  "  I  Buckeridge  Ball  Acworth,  this  —  day  of  May 
1818,  considering  in  what  manner  I  should  have  my  fortune 
disposed  of  in  case  of  my  death  do  make  this  my  will," 
bequeathed  to  several  persons  considerable  legacies  of  stock,  and 

t  Pccock  V.  Attorney-General  (1876)  3  Ch.  D.  342,  46  L.  J.  Ch.  795. 
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amongst  others  to  the  plaintiflf  Sir  Francis  Molyneux  Ommanney    Ommannby 

800/.  Bank  stock  for  his  life,  and  after  his  death  to  be  divided     butchbb. 

amongst  his  children,  and  600Z.  8  per  cent,  stock  at  his  own 

disposal ;  and  to  Andrew  Edge  and  his  wife  the  interest  of  600Z. 

4  per  cent,  stock  for  their  lives,  and  after  their  deaths  to  be 

divided  amongst  their  children;    the   testator  then  gave  the 

following  legacies  to  the  undermentioned  charities,  of  which  he 

was  a  governor  or  trustee;   to   St.   Margaret's  Hospital  600i. 

4  per  cent,  stock,  to  the  Deaf  and  Dumb  Charity  300Z.  4  per  cent. 

stock,  to  the  Grey  Coat  Hospital  4001.  4  per  cent,  stock,  to  the 

Blue  Coat  School  600Z.  4  per  cent,  stock,  to  the  Westminster 

New  Charity   School  400Z.  4  per  cent,  stock,   to  the  Western 

Dispensary  400Z.  4  per  cent,  stock,  to  the  Westminster  Hospital 

300Z.  3  per  cent,  stock,  to  the   Society  for  Propagating  *the      [  '261  ] 

Gospel  in  Foreign  Parts  lOOZ.  Bank  stock,  to  the  Society  for 

Promoting  Christian  Knowledge  50  guineas,  to  the  British  and 

Foreign  Bible  Society  50  guineas,  to  the  Magdalen  Hospital 

200Z. ;   and  after  disposing  of   some  books  and  other  specific 

articles  he  concluded  his  will  in  the  following  manner :  "  I  request 

my  cousin  the  said  Francis  Molyneux  Ommanney,  and  my  friend 

the  said  Andrew  Edge,  to  be  the  executors  of  this  my  will,  and 

give  them  as  such  100  guineas  each.     I  would  have  my  books, 

except  those  bequeathed,  sold ;   also  I  would  have  my  jewels 

plate  and  household  furniture  sold  ;  I  desire  that  my  clothes 

and    linen    may  be   divided  between  my  servants,    and   that 

they  may  have  handsome  mourning  given  to  them ;  I  desire 

to  be  given  to  Mr.  Ellis,  Mr.  George  Ellis,  Mr.  Bates,  and  Mr. 

Sutherland,  and  to  my  two  executors,   5  guineas  each  for  a 

ring,  as  a  token  of  remembrance ;  in  case  there  is  any  money 

remaining,  I  should  wish  it  to  be  given  in  private  charity.     B.  B. 

ACWORTH." 

The  testator  died  in  the  month  of  August,  1818,  and  the  bill 
was  filed  by  the  executors,  against  the  next-of-kin  and  the 
Attorney-General,  praying  that  the  respective  rights  and  interests 
of  the  plaintiffs  and  defendants  in  the  residue  of  the  personal 
estate  of  the  testator  might  be  ascertained  and  determined  by  the 
decree  of  the  Court. 

By  the  decree  made  upon  the  hearing  of  the  cause,  it  was 
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OiiMANXKY  referred  to  the  Master  to  take  the  usual  accounts  of  the  testator's 
Butcher,    personal  estate,   and  it  was  ordered,  that  the  Master  should 
ascertain  the  clear  residue  of  the  testator's  estate,  and  state  of 
what  the  saioe  consisted. 

The  Master  by  his  report  found,  that  the  clear  residue  of  the 
testator's  personal  estate  consisted,  amongst  other  things,  of  a 
leasehold  estate  at  Chatham,  of  the  several  sums  of  5251.  Bank 
stock,  750/.  4  per  cent,  consols,  4,500Z.  8  per  cent,  consols, 
[  *262  ]  3,600i.  New  South  Sea  Annuities,  *l,000i.  New  South  Sea  3  per 
cent.  Annuities  of  the  year  1751,  of  a  balance  in  cash,  and  of 
other  sums  which  had  arisen  from  the  dividends  of  the  above- 
mentioned  stocks. 

The  cause  now  came  on  for  further  directions. 

Sir  G.  Wilson  and  Mr.  Newland  for  the  plaintiffs  : 

The  testator  in  this  case  has  enumerated  several  public 
charities  as  the  objects  of  his  bounty,  and  then  he  has  introduced 
the  words  "  private  charity ;  '*  his  intention  was  to  draw  a  dis- 
tinction between  public  charity  and  private  benevolence,  and  to 
confine  the  disposition  in  the  latter  part  of  his  will  to  purposes 
of  private  benevolence;  that  intention  cannot  be  carried  into 
effect  by  the  Court  or  by  the  Crown ;  a  trust  for  charitable  pur- 
poses cannot  be  executed,  unless  there  is  a  general  disposition  to 
charity,  or  a  specification  of  such  objects  as  are  within  the 
meaning  of  the  statute;  Morice  v.  The  Bishop  of  Durham.^ 
The  expressions  used  by  the  testator  are  so  indefinite  a^ 
to  afford  evidence  that  no  trust  was  intended,  and  the  execu- 
tors are  therefore  entitled  to  the  residue  for  their  own  use 
and  benefit ;  if  they  are  not  entitled  beneficially,  the  trust  at  all 
events  is  of  such  a  nature  that  the  Crown  cannot  interfere 
with  it,  and  it  must  be  executed  by  the  executors  as  they  think 
proper. 

Mr.  Wingfield^  Mr.  Su^fdeUy  Mr.  Roupellf  Mr,  Moore  and 
Mr.  Poison  for  the  next-of-kin  : 

It  is  quite  clear  that  the  executors  are  not  entitled  beneficially; 
t  7  E.  E.  232  (10  Vee.  522). 
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equal  legacies  are  given  to  them  in  their  character  of  executors,  Ommankey 
and  it  was  obviously  the  intention  of  the  testator  to  create  a  butcher. 
trust.  There  are  two  points ;  first,  To  what  does  the  residuary 
clause  refer ;  secondly,  What  is  the  meaning  of  the  gift.  The 
clause  was  intended  *to  include  only  the  residue  of  the  monies  [  *2iv^  ] 
arising  from  the  sale  of  the  plate  books  and  furniture,  the  tes- 
tator speaks  of  the  sum  as  contingent ;  it  is  impossible  he  could 
be  adverting  to  the  general  residue  of  his  property,  which  was 
invested  in  the  funds,  and  of  which  he  must  have  known  the 
amount.  Several  authorities  have  decided,  that  the  Court  will 
look  at  the  whole  of  a  will  for  the  purpose  of  ascertaining  whether 
it  was  the  intention  of  the  testator  to  dispose  of  the  general 
residue  or  not ;  Davers  v.  Dewe8^\  Attomey-Generaly.  Johnstone,l 
P(ige  V.  Leapingwell,^  *  *  The  Court  is  driven  to  one  of 
these  two  constructions,  either  that  the  money  remaining  means  . 
only  the  residue  of  the  money  arising  from  the  sale  directed  in 
the  preceding  clause,  or  that  a  general  gift  of  any  money  wliich 
might  belong  to  the  testator  was  intended  ;  and  taking  the  latter 
view  of  the  case,  it  is  quite  clear  that  stock  will  not  pass  under  a 
gift  of  money.  Hotham  v.  Sutton.\\  With  respect  to  the  mean- 
ing of  the  words  used  by  the  testator,  the  context  of  the  will 
shews,  that  private  charity  was  intended  to  designate  something 
distinct  from  the  objects  pointed  at  by  the  testator  in  the  early 
part  of  his  will,  namely,  charities  of  a  public  nature ;  private 
charity  is  synonymous  with  benevolence ;  and  it  is  impossible 
therefore  to  distinguish  this  case  from  Morice  v.  The  Bishop  of 
I>urham,f\  and  James  v.  AUenAf  There  is  no  authority  that  a 
trust  for  private  charity  can  be  carried  into  execution.  In  Waldo 
V.  Caleyyll  which  *was  a  mixed  case,  the  bequest  being  for  the  [  ^264  ] 
promotion  of  charitable  purposes  as  well  of  a  public  as  of  a 
private  nature,  the  trust  was  supported  in  respect  of  the  refer- 
ence to  public  charity.  Morice  v.  The  Bishop  of  Durham  is  an 
authority  that  if  the  Court  cannot  execute  the  trust,  the 
executors  are  trustees  for  the  next-of-kin. 

t  3  P.  Wms.  40.  II  7  R.  B.  232  (10  Ves.  522). 

J  Ambl.  577.  tt  17  R.  B.  4  (3  Mer.  17). 

§  11  B.  B.  234  (18  Ves.  463).  JJ  10  B.  B.  165  (16  Ves.  206). 
I|  10  B.  B.  83  (15  Ves.  319). 
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Ommakkbt  Mr.  ShadweU  and  Mr.  Mitford  for  the  Crown : 

V. 

Butch  EB.  The  questions  in  this  case  are,  whether  there  is  any  gift  to 
charity  at  all ;  what  is  the  extent  of  the  gift ;  and  whether  the 
distribution  of  the  fund  is  to  vest  in  the  Crown,  or  forms  a  trust 
to  be  administered  by  the  Court ;  *  *  charities  of  a  nature 
strictly  private  have  been  carried  into  execution  by  the  decree  of 
the  Court ;  in  Goffe  v.  WebM  and  White  v.  Whitel  bequests  for 
the  benefit  of  poor  relations  were  sustained  as  charities.  *  * 
If  there  are  charitable  purposes  expressed,  the  circumstance  that 

[  '266  ]  the  objects  are  *of  a  private  nature,  is  not  sufficient  to  authorise 
the  Court  to  declare  that  the  trust  shall  not  be  carried  into 
execution.  Morice  v.  The  Bishop  of  Durham  and  James  v.  Alien 
were  determined  upon  the  ground  that  benevolence  did  not  mean 
charity  at  all.  *  *  The  words  "  money  remaining "  do  not 
particularly  refer  to  the  money  to  arise  from  the  sale  of  the  books 
and  plate ;  where  a  man  has  disposed  of  part  of  his  personal 
estate,  and  uses  the  expression  "money  remaining"  he  must, 
generally  speaking,  be  understood  to  refer  to  the  general  residue 
of  his  property.     In  Legge  v.  Asgill,^  where  the  testatrix  ex- 

[  •266  ]  pressed  herself  thus  :  *  **  If  there  is  money  left  unemployed  I 
desire  it  may  be  given  in  charity,"  it  was  held  that  the  words 
"  money  left  unemployed  "  were  sufficient  to  pass  the  residue  of 
the  personal  estate,  amounting  to  upwards  of  2,000Z.  Presuming 
that  there  is  in  the  present  case  a  gift  to  charity,  there  being  no 

[  •267  ]  discretion  vested  in  individuals,  and  no  specific  *objects  pointed 
out,  the  right  of  distribution  falls  to  the  Crown.  Moggridge  v. 
Thackwell.W 

The  Master  of  the  Bolls,  after  observing  that  it  was 
impossible  to  suppose  the  testator  could  have  been  ignorant  of 
[  •263  ]  the  nature  and  amount  of  the  property  he  had  ^to  dispose  of, 
and  that  it  was  evident,  not  only  from  the  first  sentence,  in 
which  a  blank  was  left  for  the  date,  but  from  other  parts  of  the 
will,  that  the  testator  considered  it  as  an  imperfect  instrument, 
proceeded  to  comment  upon  the  will,  and  remarked,  that  the 
expression,  "I  request  my  cousin   and   my  friend  to  be  my 

t  Duke,  Charitable  Uses,  Syo  edi-         §  See  next  case, 
tion,  361.  II  6  B.  B.  76  (7  Ves.  36). 

X  6  E.  E.  147  (7  Ves.  423). 
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executors,"  was  easily  *understood,  if  it  was  meant  that  they    Ommanhbt 
should  undertake  a  troublesome  duty,  but  was  not  likely  to  have     butcher. 
been  made  use  of,  if  the  testator  intended  to  constitute  them  his      [  *^^^  1 
residuary  legatees ;  and  that  although  in  the  early  parts  of  the 
will  the  executors  were  not  the  objects  of  equal  favour ;  yet  that 
equal  legacies  were  given  to  them  wherever  they  were  taken  up 
together  as  executors.    His  Honour  then    proceeded    in    the 
following  manner : 

The  first  question  to  be  considered  is,  whether  the  executors 
are  entitled  to  the  general  residue  of  the  testator's  estate.  Let 
us  suppose  that  the  last  clause  of  this  will,  upon  which  the 
material  questions  have  arisen,  had  been  altogether  omitted  ;  to 
whom  would  the  testator's  undisposed-of  property  have  gone ; 
can  there  be  a  doubt  that  the  executors  would  have  been  trustees 
for  the  next-of-kin.  There  never  has  been  a  case  in  which 
executors  have  been  permitted  to  take  the  residue  for  their  own 
use  and  benefit,  when  equal  legacies  have  been  given  to  them,  and 
given  to  them  as  executors.  Their  having  equal  legacies  marks 
them  as  being  intended  to  discharge  laborious  duties,  and  not  to 
take  for  their  own  use  and  benefit  what  may  be  left  as  residue. 
If  the  last  clause  of  this  will  had  been  omitted,  I  am  clearly  of 
opinion  that  the  executors  would  have  been  trustees  for  the  next- 
of-kin  ;  then  the  question  is,  whether,  as  to  this  point,  the  last 
clause  makes  any  difference ;  ^whatever  construction  may  be  put  [  •270  ] 
upon  that  clause,  whether  it  embraces  the  whole,  or  only  a  small 
portion  of  the  residue,  there  is  nothing  in  it  which  at  all  alters 
the  character  or  situation  of  the  executors,  or  gives  any  interest 
to  them.  Their  claim  therefore  to  have  the  residue  for  their  own 
use  and  benefit  cannot  be  sustained,  and  the  question  rests 
entirely  between  the  next-of-kin  and  the  Crown. 

The  law  upon  cases  of  this  sort  is  now  reduced  to  very  clear 
and  distinct  principles.  Where  there  is  a  general  indefinite 
charitable  purpose,  not  fixing  itself  upon  any  particular  object, 
the  disposition  is  in  the  King  by  the  sign  manual ;  but  where 
the  gift  is  to  trustees,  with  general  or  some  objects  pointed  out, 
the  Court  will  take  upon  itself  the  execution  of  the  trust,  f  Then 
what  is  the  nature  of  this  case; — is  it  a  case  in  which  the  objects 

t  MoggHdge  v.  Thackwell,  6  E.  B.  76. 
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Ommannet  are  pointed  out  ?  is  it  a  case  in  which  a  discretionary  power  is 
BuTCHEB.  vested  in  selected  individuals  to  execute  a  purpose  expressed  by 
the  testator  ?  Can  the  trust  be  discovered  from  the  expression 
**  I  desire  it  may  be  given  in  private  charity  "  ?  because  a  trust, 
to  be  carried  into  execution  by  the  Court,  must  be  of  such  a 
nature  that  it  can  be  under  the  control  of  the  Court  ;t  if  the 
trust  cannot  be  ascertained,  the  Court  cannot  see  to  the  execution 
of  it ;  it  becomes  too  general  and  indefinite,  and  the  consequence 
is,  that  the  fund  must  either  go  as  an  absolute  gift  to  the 
individual  selected  to  distribute  it,  or  that  individual  must  be  a 
trustee  for  the  next-of-kin;  if  the  testator  meant  to  create  a 
trust,  and  the  trust  is  not  effectually  created,  or  fails,  the  next-of- 
kin  must  take ;  and  on  the  other  hand  if  the  party  selected  to  make 
the  distribution  is  to  take,  it  must  be  upon  the  ground,  that  the 
testator  did  not  intend  to  create  a  trust,  but  to  leave  it  entirely 
[  •271  ]  to  the  discretion  *of  the  party  to  apply  the  fund  or  not.  The 
points  to  be  considered  in  theso  cases  are,  whether  the  object  is 
definite,  whether  the  person  is  described  by  whom  the  distribu- 
tion '  "  to  be  made,  and  whether  that  individual  is,  as  in 
Mog  idge  v.  Thackwell,  a  mere  instrument  to  carry  into 
execution  the  objects  stated,  or  is  to  take  the  fund  for  his  own 
benefit.  If  he  is  not  to  take  for  his  own  benefit,  the  consequence 
is,  that  if  a  particular  object,  as  the  erection  of  a  school,  or 
even  a  general  object,  provided  it  can  be  seen  what  the  purpose 
is,  is  pointed  out,  the  Court  will  execute  the  trust,  although  that 
object  may  fail,  because  then  it  has  something  to  act  upon  :  but 
if  there  is  an  absence  of  discretion  in  individuals,  and  the  object 
to  which  the  fund  is  to  be  applied  is  of  a  general  indefinite 
nature,  the  law  casts  the  application  of  the  fund  upon  the  King 
as  parens  patria. 

It  is  material  upon  this  subject  to  consider,  that  in  those  cases 
where  there  is  no  direct  charity  pointed  out,  there  may  be  a 
legal  purpose  of  trust  created  to  be  carried  into  execution,  not  a 
superstitious  use,  not  an  illegal  use.  It  is  competent  to  a 
testator  to  direct  his  executors  to  give  to  his  poor  relations ;  that 
is  not  charity,  but  it  is  a  trust  to  give  to  poor  relations.  So 
with  respect  to  provisions  for  the  distribution  of  books ;  if  the 
X  Morice  v.  The  Biahop  of  Durham,  7  B.  B.  232. 
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object  is  not  illegal,  why  is  not  the  Court  to  see  that  the  intention    Omuanmbt 
is  carried  into  execution;    all  those  cases,  not  being  cases  of     butcher. 
charity,  in  which  the  Court  has  interfered,  only  prove  that  the 
Court  will  execute  a  trust  which  is  not  illegal. 

The  cases  which  most  nearly  resemble  the  present  are  those  in 
which  there  is  a  general  description,  such  as  in  Morice  v.  The 
Bishop  of  Durham ;  the  bequest  there  was  in  trust  for  such 
objects  of  benevolence  and  liberality  as  the  Bishop  of  Durham 
in  his  own  discretion  should  most  approve ;  an  individual  was 
there  designated  trustee ;  the  question  was,  not  whether  the 
trust  was  illegal,  but  ^whether  it  was  sufficiently  definite  for  the  [  *^72  j 
Court  to  execute.  Liberality  and  benevolence  include  charity, 
but  they  are  not  convertible  terms.  The  case  therefore  not 
ranking  under  those  which  belong  to  charity,  the  question  came 
to  be  considered,  whether  the  purpose  was  sufficiently  definite  for 
the  Court  to  execute.  The  Court  held  that  it  was  not.  The  fund 
therefore  belonged  to  the  next-of-kin.  It  did  not  belong  to  the 
Crown  because  it  was  not  charity,  it  did  not  belong  to  the  Court 
because  it  was  not  sufficiently  definite  for  the  Court  to  execute, 
and  a  trust  having  been  created  it  devolved  to  the  next-of-kin. 
That  was  the  principle  laid  down  in  Morice  v.  The  Bishop  of 
Durham.  In  all  cases  falling  within  that  principle,  where  there 
is  a  generality  which  the  Court  cannot  execute,  and  a  trust 
imposed  upon  the  individual  who  is  selected  to  distribute,  the 
trust  fails,  and  the  fund  is  held  by  the  trustee  for  those  persons 
to  whom  the  law  has  given  personal  property  which  is  not  dis- 
posed of. 

Two  questions  arise  upon  the  last  clause  of  the  will  of  this 
testator ;  first,  what  is  meant  to  be  included  in  it ;  secondly,  In 
what  manner  is  the  property  included  to  be  disposed  of.  The 
language  of  the  clause  in  question  is  such  as  applies  to  a  small 
sum  only,  small  in  regard  to  the  property  of  the  individual.  It 
is  spoken  of  as  contingent,  a  circumstance,  which  if  any  other 
meaning  can  be  put  upon  the  clause,  excludes  the  idea  that  the 
testator  had  in  contemplation  the  general  parts  of  his  property 
of  which  he  had  made  no  disposition.  Again  the  words  of  the 
will  are,  if  there  be  any  "  money  "  remaining.  Hotham  v.  Sutton 
has  established  that  "  money  "  does  not  by  the  force  of  the  word 

B.B. — ^VOL.  XXIV.  B 
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Omuaxset  include  ''  stock."  If  then  reason  and  the  nature  of  the  context 
BuTCHBB.  negative  the  probability  that  the  testator  was  adverting  to  the 
stock, — why  is  the  Court  to  put  a  construction  upon  the  word 
*^  money  "  which  it  does  not  naturally  import  ?  It  is  remarkable 
that  up  to  a  certain  extent  all  the  dispositions  in  this  will  are 
[  *273  ]  legacies  of  stock  ;  the  *testator  therefore  has  distinguished  where 
he  meant  stock  to  be  the  subject  of  his  disposition,  and  the  con- 
text  shews  that  in  the  clause  in  question  he  was  not  adverting  ta 
the  stock.  To  construe  the  word  **  money  "  to  mean  "  stock  '* 
would  be  to  alter  the  words  of  the  will  contrary  to  the  context. 
I  own  there  is  difficulty  in  knowing  what  the  testator  meant,  but 
in  cases  of  this  sort  we  must  do  our  best  to  put  the  most  natural 
construction  upon  the  words.  My  opinion  is,  that  the  testator 
was  adverting  to  that  which  he  has  directed  to  be  converted  into 
money,  and  that  the  clause  in  question  does  not  comprehend  the 
general  residue,  but  must  be  considered  as  applying  to  the 
residue  of  the  produce  of  those  articles  which  the  testator  has 
directed  to  be  sold,  after  providing  for  the  payments  which  are 
ordered  to  be  made.  Supposing  that  to  be  the  case,  it  remains 
to  be  considered  whether  the  Crown  is  to  distribute  this  sum,  or 
whether  it  belongs  to  the  next-of-kin.  The  amount  is  small,  but 
the  principle  is  considerable.  It  appears  to  me  that  this  case 
falls  within  the  principle  of  the  cases  cited  in  which  there  is  no 
object  sufficiently  definite  to  give  the  Crown  jurisdiction,  or  to 
enable  the  Court  to  execute  the  trust.  There  is  no  case  in  which 
private  charity  has  been  made  the  subject  of  disposal  in  the 
Crown,  or  been  acted  upon  by  this  Court.  The  charities  recog- 
nised by  this  Court  are  public  in  their  nature,  they  are  such  as 
the  Court  can  see  to  the  execution  of.  In  this  case  the  difference 
is  obvious ;  if  a  party  is  to  execute  the  purpose  of  this  testator 
he  cannot  give  to  public  charities  ;  the  disposition  must  be  con- 
fined to  private  charity.  In  what  respect  does  private  charity 
differ  from  benevolence?  Assisting  individuals  in  distress  is 
private  charity,  but  how  can  such  a  charity  be  executed  by  the 
Court  or  by  the  Crown.  In  all  cases  the  general  principle  is, 
that  the  trust  must  be  of  such  a  tangible  nature  as  that  the 
Court  csin  deal  with  it ;  when  it  is  mixed  up  with  general  moral 
duty  it  is  not  the  subject  of  the  jurisdiction  of  a  Court  of  Justice. 
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Private  charity  is  in  its  nature  indefinite, — how  can  it  be  con-    Ommanney 

trolled,  how  can  it  be  carried  ^into  execution.    As  a  general     butcher. 

purpose  of  charity  the  object  of  this  testator  cannot  be  carried      [  *274  ] 

into  execution,  as  a  trust  it  is  not  sufficiently  specific  or  definite. 

The  sum  in  question  must  therefore  go  to  the  next-of-kin.     With 

respect  to  the  case  of  Legge  v.  AsgiU,^  the  testatrix  in  that  case 

in  the  body  of  her  will  says,  ''  I  believe  there  will  be  sufficient 

money  left  to  pay  my  funeral  expenses ;  '*  and  in  the  codicil  she 

uses  the  expression,  "  If  there  is  money  left  unemployed  I  desire 

it  may  be  given  in  charity.''    In  the  will,  the  word  "  money  " 

must  have  referred  to  the  general  residue,  because  it  was  out  of 

the  general  residue  that  the  funeral  expenses  must  be  paid ;  and 

it  could  not  be  doubted  but  that  the  same  word  in  the  codicil 

must  have  reference  to  the  same  subject. 

The  decree  declares,  that  the  plaintiffs  the  executors  are 
trustees  for  the  next-of-kin,  as  well  of  the  remainder  of  the 
money  arising  or  to  arise  from  the  sale  of  the  specific  articles  and 
things  directed  to  be  sold  by  the  will  of  the  said  testator 
Buckeridge  Ball  Ackworth,  as  of  the  general  residue  of  the  testa- 
tor's personal  estate. 


LEGGE  V.   A8GILL.J 

\  Bee.  19. 

(Turn.  &  Ruse.  265,  n.— 269,  n.)  ^^23 

Testatrix,  by  her  will  disposes  of  certain  long  annuities,  and  of  a  sum        July  tf. 
in  caj-h,  and  then  uses  the  following  words :  **  I  beHeye  there  will  be 
sufficient  money  left  to  pay  my  funeral  expenses."  Lord 

By  a  codicil  to  her  will  ttie  testatrix  expresses  herself  thus :  **  If  there    ^^^^^»    •   • 
is  money  left  unemployed  I  desire  it  may  be  given  in  charity."  t  ^^^'  ^*  J 

Held,  that  the  general  residue  of  the  testatrix's  personal  estate, 
including  a  sum  of  2,500/.  trust  monies,  in  which  she  had  a  vested 
reversionary  interest,  at  the  time  of  her  death,  subject  to  be  divested  by 
the  appointment  of  her  mother,  passed  under  the  words  **  money  left 
unemployed,"  and  was  well  given  to  charity. 

«  «  «  *  « 

Habriott  Mama  Asgill  made   her  will,  dated  the  25th  of     [  2^^'  ^  3 
December,  1788,  whereby,  after  appointing  Amelia  Colvile  to  be 

t  See  next  case.  154,  53  L.  J.  Ch.  207. 

t  In  re  Cadogan  (1883)  25  Ch.  P. 

E  2 
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Lbgoe  her  executrix,  and  dividing  a  sum  of  200Z.  long  annuities  to 
AsoiLL.  which  she  was  entitled  amongst  several  persons  in  specific 
legacies,  she  proceeded  in  the  following  words :  "I  give  Amelia 
Colvile  2,985/.,  lent  to  her  husband  Robert  Colvile,  1001.  of  which 
I  desire  her  to  give  back  to  the  person  that  lent  it  to  me  and 
who  she  knows  ;  I  give  it  to  her  for  her  sole  and  separate  use, 
desiring  at  her  decease  she  will  leave  it  to  whom  she  thinks  best. 
I  believe  there  will  be  sufl&cient  money  left  to  pay  my  funeral 
expenses,  which  I  desire  may  be  performed  in  the  plainest  and 
most  unexpensive  manner.  I  hope  there  will  be  no  objections 
made  to  any  mistake  1  may  have  made,  but  that  it  will  be 
executed  as  seems  to  be  my  intention,  as  it  is  my  true  will  and 
testament,  written  all  in  my  own  hand  and  signed  by  me 
Harriott  Maru  Asgill." 

The  said  testatrix  afterwards  made  a  codicil  to  her  said  will, 
which  was  in  the  following  words :  "If  there  is  money  left 
unemployed  I  desire  it  may  be  given  in  charity ;  my  watch  and 
pianoforte  I  give  to  Caroline,  the  most  useful  of  my  clothes  to 
be  given  to  my  present  servant;  I  leave  the  key  of  my  red  trunk, 
which  Caroline  knows,  to  her  Caroline ;  the  contents  she  knows, 
and  I  give  it  to  her  as  promised  for  her  use,  desiring  her  to  keep 
it  locked.    Harriott  Maru  Asgill." 

The  said  testatrix  Harriott  Maria  Asgill  afterwards  died, 
leaving  [her  mother  Lady  Asgill,  and  her  brother  and  sisters] , 
Sir  Charles  Asgill,  Amelia  Colvile,  and  Caroline  Legge,  her  next- 
of-kin,  and  the  will  and  codicil  of  the  said  testatrix  were 
afterwards  duly  proved  by  the  said  Amelia  Colvile. 
I  2fi7,  n,  ]  Lady  Asgill  survived  the  testatrix,  but  died  in  the  year  1816, 
and  by  her  will  appointed  the  said  Sir  Charles  Asgill  and  Amelia 
Colvile  to  be  her  executors.    *    *    ♦ 

The  bill,  which  was  filed  by  the  said  Richard  Legge  and 
Caroline  his  wife,  against  the  said  Sir  Charles  Asgill  and  Amelia 
Colvile,  and  against  the  Attorney-General,  after  alleging  (as  was 
admitted  to  be  the  fact  by  the  answers)  that  the  residue  of  the 
personal  estate  of  the  testatrix  Harriott  Maria  Asgill  consisted  of 
one  fourth  part  of  the  sum  of  10,000i.  trust  monies,  to  which 
she  was  entitled  under  a  settlement,  and  of  some  other  effects 
which  were  of  very  trifling  value,  insisted,  that  the  said  residua, 
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upon  the  death  of  the  testatrix  became  divisible  amongst  the      Leogb 
next-of-kin,  not  having  been  disposed  of  by  her  will ;  but  stated      asoill. 
that  the  same  was  claimed  by  the  Attorney- General,  as  having 
been  given  by  the  will  and  codicil  of  the  testatrix  to  charitable 
purposes. 

By  the  decree  made  upon  the  hearing  of  the  cause  before  the 
Vice-Chancellor,  on  the  27th  of  February,  1818,  the  usual 
accounts  were  directed  of  the  personal  estate  of  the  testatrix 
Harriott  Maria  Asgill,  and  it  was  declared  that  the  clear  residue 
of  such  personal  estate  ought  to  be  disposed  of  in  charity. 

The  plaintiffs  having  appealed  from  the  decree  of  the  Vice- 
Chancbllor,  the  question  for  the  consideration  of  the  Court  upon 
the  argument  of  the  appeal  was,  whether  the  general  residue  of 
the  testatrix's  personal  estate,  and  as  part  thereof  the  one-fourth 
part  of  the  said  sum  of  10,000Z.  which  at  the  time  of  the  death  of 
the  testatrix  was  vested  in  her  under  the  aforesaid  settlement, 
subject  to  be  divested  by  the  appointment  of  her  mother,  must 
be  held  to  have  passed  under  the  words  **  money  left  un- 
employed." 

Mr.  Troicer  and  Mr.  Joseph  Martin  for  the  plaintifiFs. 

Mr.  Hart  for  the  defendants  in  the  same  interest. 

The  Attorney-General  for  the  Crown.  [  268, «.  ] 

The  Lord  Chancellor: 

I  am  obUged  to  attribute  to  this  testatrix  an  intention  which  I 
am  sure  she  never  entertained ;  the  law  compels  me  to  put  such 
a  construction  upon  this  will  as  will  have  the  effect  of  giving  this 
fund  to  charity.  This  testatrix  I  am  bound  to  suppose  knew 
what  her  property  was,  and  I  must  take  her  therefore  to  have 
known  that  she  had  a  vested  interest  in  2,500Z.  trust  monies, 
subject  to  be  divested  by  the  appointment  of  her  mother. 
Having  by  her  will  first  disposed  of  certain  long  annuities,  to 
which  she  was  entitled,  in  specific  legacies,  she  uses  the  following 
words :  "  I  believe  there  will  be  sufficient  money  left  to  pay  my 
funeral  expenses."  It  is  obvious  she  meant  to  apply  the  word 
"  money  "  to  everything  which  was  not  included  in  what  was 
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Lboob  before  given.  It  is  clear  that  she  bad  other  property  besides 
AsGiLL.  ^^^^  which  she  had  specifically  disposed  of  not  in  monies 
numbered ;  several  articles  are  mentioned  in  the  codicil  which 
could  not  fall  mider  the  word  "money"  in  its  ordinary  sense ; 
it  would  be  extremely  difficult  for  a  Judge  to  say,  that  those  other 
articles,  not  being  money,  were  not  to  answer  the  funeral 
expenses,  so  as  to  give  the  specific  legatees  that  benefit  which 
they  are  by  law  entitled  to,  namely,  to  have  their  legacies  paid 
to  them  without  abatement.  If  the  testatrix  meant  in  this 
clause  of  her  will  to  include  any  part  of  her  property  which  did 
not  fall  under  the  word  "  money,"  can  it  be  said  that  she  did  not 
mean  to  include  her  interest  under  the  settlement  ?  The  natiire 
of  the  property  makes  it  more  probable  that  she  did  mean  to 
include  it.  In  the  codicil  the  testatrix  expresses  herself  thus,  "If 
there  is  money  left  unemployed  I  desire  it  may  be  given  in 
charity."  In  the  ordinary  sense  of  the  words  she  might  be  said 
to  contemplate  a  handful  of  casual  money :  but  that  is  not  a 
construction  I  can  put,  consistently  with  the  construction  which 
I  am  compelled  to  put  upon  the  words  of  the  will.  The  case 
which  has  been  cited  from  Ambler f  applies  in  some  sense  to  this. 
[  269, «.  ]  There  Lord  Camden  decided  that  the  *residue  did  not  under  the 
particular  circumstances  take  in  lapsed  legacies  ;  he  made  that 
decision  because  he  did  not  consider  the  legatee  as  a  general 
residuary  legatee,  and  the  question  therefore  was,  what  was  the 
meaning  of  the  words  of  the  gift.  In  this  case  the  question  is, 
whether  under  the  words  "money  left  unemployed  "  the  testatrix 
meant  to  pass  the  general  residue  of  her  estate  and  effects ;  the 
words  "money  left"  in  the  first  passage  clearly  mean  everything 
which  is  left  after  the  prior  gifts, — and  how  can  I  restrain  the 
meaning  of  the  same  words  in  the  codicil?  Upon  the  whole 
therefore  I  am  afraid  that  this  sum  is  well  given  to  charity. 

Decree  affirmed, 
t  Attorney-General  v.  Johnstoney  Amb.  677. 
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MOUNTFORD  v.   SCOTT.  1823. 

(Turn.  &  Eu88.  274—280.)  -^^^y  23. 

Where  deeds  are  deposited  for  the  purpose  of  obtaining  credit,  the         j^^ 
X>er8on  with  whom  they  are  deposited  has  no  lien  upon  them  for  what    KLDoy,  L.C. 
is  due  to  him  in  respect  of  monies  previously  advanced.  r  274  ] 

[This  was  an  appeal  from  a  decision  of  the  Vicb-Chancellor, 
reported  in  18  R.  R.  189  (3  Madd.  34,)  where  the  facts  are  stated 
at  length.  The  decision  upon  this  appeal,  however,  turned  upon 
a  totally  different  point  from  that  upon  which  the  Vice-Chan- 
CELLOR  proceeded.  In  the  report  of  the  case  before  the  Vice- 
Ghancellor,  it  appears  to  have  been  stated  in  the  pleadings  and 
evidence  and  to  have  been  assumed  without  question,  both  by  the 
counsel  engaged  in  the  case  and  by  the  Vice-Chancellor,  that 
the  lease  was  deposited  with  the  plaintiff  by  the  lessee  to  secure 
an  antecedent  debt  already  due  to  the  plaintiff.  On  this  appeal 
the  Lord  Chancellor,  referring  to  certain  passages  in  the  deposi- 
tions which  were  not  set  out  or  referred  to  in  the  report  before 
the  Vice-Chancellor,  said :  ] 

*  *  It  is  a  clear  fact  in  proof  in  this  cause  that  the  lease  was  [  28O  ] 
not  deposited  for  money  advanced  at  the  time ;  if  it  was  put  into 
the  hands  of  the  plaintiff  as  a  security  at  all,  it  must  have  been 
lor  an  antecedent  debt ;  but  the  account  which  Gyles  gives  of 
the  transaction  is,  that  the  lease  was  carried  to  the  plaintiff,  not 
for  the  purpose  of  being  applied  as  a  security  for  money  already 
advanced,  but  for  the  purpose  of  obtaining  future  credit;  I 
apprehend  it  has  never  been  held  that  if  deeds  are  carried  to  a 
man  for  the  purpose  of  obtaining  credit  from  him,  he  has  a  lien 
upon  them  for  what  is  due  to  him  in  respect  of  monies  there- 
tofore advanced.  Such  a  decision  would  carry  the  doctrine  upon 
mortgages  by  deposit  of  deeds  further  than  it  has  ever  yet  been 
carried.     This  decree  therefore  must  be  affirmed. 

Decree  affirmed. 

[Under  these  circumstances  the  question  decided  by  the  Vice- 
Ohancellor  (as  reported  in  18  R.  R.  189)  did  not  arise  upon  this 
appeal,  nor  did  the  Lord  Chancellor  express  any  opinion  what- 
ever upon  the  point  stated  in  the  headnote  of  the  report  below. 
A  reference  to  this  note  should  be  inserted  in  18  R.  R.  p.  189. — 
O.  A.  8.] 
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1822.  JOHNSON  V.   LEGARD.t 

'^*2f  ^2^-1  ^^'  (^'^^^™-  *  ^^^-  281—296.) 

The  creditors  of  a  vendor  cannot  insist  that  an  estate  contracted  to  be 
Lord  qqI^  Ijj^g  \y^j^  converted  into  personal  assets,  unless  the  title  be  such, 

*    *   *  that  the  Court  will  compel  a  purchaser  to  take  it, 

^        ^  The  author  of  a  voluntary  settlement  cannot  file  a  bill  for  the  specific 

performance  of  a  contract  afterwards  entered  into  by  him  to  sell  the 
settled  estate. 

The  Court  was  of  opinion  that  limitations  in  a  marriage  settlement  to 
the  brothers  of  the  settlor  and  Iheir  issue  were  voluntary ;  but  thought^ 
under  the  circumstances,  that  a  purchaser  could  not  be  compelled  to 
take  the  title  depending  on  the  validity  of  those  limitations,  and  dis- 
missed a  bill  by  the  creditors  of  the  vendor  after  his  death  for  specific 
performance,  there  having  been  subsequent  dealings  with  the  estate 
which  might  have  confirmed  the  settlement,  the  agreement  for  purchase 
being  suspicious,  and  it  being  doubtful  whether  the  creditors  could  file 
such  a  biU. 


By  the  settlement  made  upon  the  marriage  of  Sir  Digby 
[  •282  ]  Legard  with  Jane  Cartwright,  in  the  year  *1756,  several  estates, 
and  amongst  others  an  estate  at  Etton  in  the  county  of  York, 
were  conveyed  by  Sir  Digby  Legard,  to  the  use  of  himself  for 
life ;  remainder  to  the  intent  that  Jane  Cartwright,  if  she  sur- 
vived him,  might  during  her  life  receive  an  annuity  of  500Z.  for 
her  jointure  ;  remainder  to  trustees  for  the  term  of  two  hundred 
years,  to  secure  the  annuity ;  remainder  to  other  trustees  for  the 
term  of  five  hundred  years,  in  trust  to  raise  the  sum  of  6,000Z. 
for  the  portions  of  the  younger  children  of  the  marriage; 
remainder  to  the  first  and  other  sons  of  the  marriage  successively 
in  tail  male  ;  with  divers  remainders  over. 

There  was  issue  of  the  marriage  between  the  said  Sir  Digby 
Legard  and  Jane  Cartwright,  John,  afterwards  Sir  John  Legard, 
Thomas,  afterwards  Sir  Thomas  Legard,  one  of  the  defendants, 
the  defendant  Digby  Legard,  and  several  other  sons  and  daugh- 
ters.  Sir  Digby  Legard  died  in  1773  ;  and  in  the  month  of  May, 
1782,  Sir  John  Legard  sufiFered  a  recovery  of  the  settled  estates, 
and  declared  the  uses  to  himself  in  fee. 

t  Clarke  v.  Willett  (1872)  L.  B.  settlement  is  not  in  future  voidable 

7  Ex.  313,  41  L.  J.  Ex.  197.  under  27  Eliz.  c.  4,  if  in  fact  made 

Note, — By  the  Voluntary  Convey-  bond  fide  and  without  any  fraudulent 

ances  Act,  1893,  (c.  21)  a  voluntiuy  intent. — O.  A.  S. 
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By  indentures  of  lease  and  release,  dated  the  14th  and  15th  of  Johkson 
June,  1782,  made  previous  to  and  in  contemplation  of  a  marriage,  legard. 
then  intended  and  afterwards  solemnized,  between  the  said  Sir 
John  Legard  and  Catherine  Lapel  Aston,  the  release  being  made 
between  the  said  Sir  John  Legard  of  the  first  part,  Henry  Aston 
and  Catherine  Lapel  Aston  of  the  second  part,  Thomas  Grimston 
and  Edward  Dicconson  of  the  third  part,  Thomas  Eccleston  and 
Edward  Standish  of  the  fourth  part,  and  Henry  Harvey  Aston 
and  Anthony  Hodges  of  the  fifth  part,  after  reciting  that  the  sum 
of  4,000Z.  was  to  be  received  by  the  said  Sir  John  Legard  as  the 
portion  of  the  said  Catherine  Lapel  Aston,  the  said  Sir  John 
Legard,  in  consideration  of  the  intended  marriage,  and  of  such 
portion  as  aforesaid,  and  for  making  a  provision  for  the  *said  [  *2S3  ] 
Catherine  Lapel  Aston  and  the  issue  of  the  marriage,  and  for 
settling  the  estates  thereinafter  mentioned  to  ihe  uses  thereby 
declared,  conveyed  the  estates  which  had  been  comprised  in  Sir 
Digby's  marriage  settlement,  subject  to  the  jointure  and  to  the 
terms  of  two  hundred  years  and  five  hundred  years  thereby 
created,  to  the  use  of  himself  for  life,  remainder  to  trustees  during 
his  life  to  preserve  contingent  remainders,  remainder  to  the 
intent  that  the  said  Catherine  Lapel  Aston  should  during  her  life 
receive  thereout  an  annuity  of  300L  for  her  jointure,  remainder 
to  trustees  for  the  term  of  one  hundred  yfears  to  secure  the 
annuity,  remainder  to  trustees  for  the  term  of  five  hundred  years 
for  raising  portions  for  the  younger  children  of  the  marriage, 
remainder  to  the  use  of  the  first  and  other  sons  of  the  marriage 
successively  in  tail  male,  remainder  to  the  use  of  the  first  and 
other  sons  of  Sir  John  Legard  by  any  future  wife  successively  in 
tail  male,  remainder  to  the  use  of  the  defendant  Sir  Thomas 
Legard  for  life,  remainder  to  the  use  of  the  first  and  other  sons 
of  the  said  defendant  Sir  Thomas  Legard  successively  in  tail 
male,  with  similar  limitations  in  remainder  to  the  defendant 
Digby  Legard  and  the  other  brothers  of  Sir  John  Legard  for  their 
lives  successively,  and  to  their  first  and  other  sons  successively 
in  tail  male,  with  remainder  to  Sir  John  Legard  in  fee. 

In  the  year  1805  an  Act  of  Parliament  was  passed,  on  the 
petition  of  Sir  John  and  Lady  Catherine  Legard,  by  which,  after 
reciting  that  the  sum  of  6,0002.  raiseable  under  the  trusts  of  Sir 
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Johnson  Digby's  marriage  settlement  had  been  raised  by  mortgage  of  the 
Legabd.  settled  estates,  and  that  those  estates  had  been  further  mortgaged 
for  the  purpose  of  securing  several  sums  of  money  which  Sir  John 
Legard  had  charged  thereon  under  the  powers  of  several  Inclosure 
Acts,  and  that  the  inclosures  not  being  yet  completed  further 
sums  of  money  would  be  wanted  for  that  purpose;  and  also 
r  '284  ]  reciting  that  by  an  indenture,  dated  *the  21st  of  March,  1805, 
Lady  Jane  Legard  had  released  the  estate  at  Etton  from  her 
jointure,  being  satisfied  that  the  residue  of  the  estates  subject 
thereto  were  an  ample  security  for  the  same ;  several  detached 
parts  of  the  settled  estates,  including  a  part  of  the  estate  at 
Etton,  were  discharged  from  the  uses  limited  by  Sir  John 
Legard 's  marriage  settlement,  and  vested  in  trustees,  upon  trust 
to  sell,  and  after  applying  the  purchase  monies  in  paying  off  the 
above-mentioned  incumbrances  on  the  settled  estates,  and  reim- 
bursing Sir  John  Legard  the  expenses  of  the  inclosures  not  then 
completed,  to  the  extent  to  which  by  virtue  of  the  Inclosure  Acts 
he  was  empowered  to  charge  such  expenses  upon  the  settled 
estates,  to  lay  out  the  surplus  in  the  purchase  of  other  estates  to 
be  limited  to  the  uses  of  the  settled  estates. 

In  October,  1807,  Sir  John  Legard  entered  into  a  contract  to 
sell  the  Etton  estate  to  the  defendant  Richard  Watt  for  15,500Z. ; 
the  agreement  for  sale  recited,  that  Sir  John  Legard  was  seised 
in  fee  of  the  estate,  subject  to  the  term  of  five  hundred  years  for 
raising  portions  for  his  younger  children,  and  also  subject  to  a 
limitation  to  his  first  and  other  sons  by  Catherine  his  wife 
successively  in  tail,  but  discharged  of  all  other  incumbrances ; 
and  it  provided,  that  Sir  John  Legard  or  his  heirs  should,  on  or 
before  the  6th  of  April,  1808,  convey  the  estate  to  Watt,  dis- 
charged of  the  term  of  five  hundred  years  and  the  trusts  thereof, 
and  indemnified  from  the  said  limitation  to  his  issue  male.  The 
agreement  further  provided,  that  upon  the  conveyance  being 
made,  the  purchase  money  with  interest  should  be  secured  by  a 
mortgage  of  the  estate  and  by  the  bond  of  Watt ;  and  that  it 
should  remain  upon  that  security  during  the  life  of  Sir  John 
Legard,  and  for  twelve  months  after  his  decease,  if  the  interest 
was  regularly  paid,  and  should  not  in  any  case  be  called  in  before 
the  expiration  of  three  years.     It  was  also  stipulated  by  the 
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agreement,  that  if  Watt,  his  heirs  or  ^assigns,  should  be  evicted      Johnson 
from  or  deprived  of  the  possession  of  the  premises  by  any  issue      lboard. 
male  of  Sir  John  Legard,  or  by  any  other  person  claiming  or       [  •285  ] 
deriving  title  through  or  under  him,  any  sums  of  money  laid  out 
by  Watt  or  his  heirs  in  improvements  or  necessary  alterations  on 
the  premises,  with  lawful  interest  for  the  same  from  the  time 
such  sums  were  advanced,  and  also  so  much  of  the  purchase 
money  as  might  have  been  paid,  should  be  repaid  by  Sir  John 
Legard,  his  heirs,  executors,  or  administrators ;  and  the  security 
for  the  purchase  money  remaining  unpaid  was  on  the  same  event 
to  cease  and  be  void. 

Sir  John  Legard  died  without  issue  in  the  month  of  July,  1808, 
leaving  the  defendant  Sir  Thomas  Legard  his  heir-at-law,  and 
having  by  his  will  appointed  the  defendant  Digby  Legard  to  be 
his  executor.  At  the  time  of  his  death  the  contract  for  the  sale 
of  the  Etton  estate  had  not  been  carried  into  effect,  though  he 
had  instituted  a  suit  for  specific  performance  which  was  then 
pending.  Previous  to  the  death  of  Sir  John  Legard  a  com- 
mission of  lunacy  had  issued  against  Sir  Thomas  Legard, 
and  the  defendant  Henry  Willoughby  was  the  committee  of  his 
estate. 

The  bill,  which  was  filed  by  creditors  of  Sir  John  Legard 
whose  debts  were  contracted  subsequently  to  the  date  of  his 
marriage  settlement,  charged,  that  the  limitations  contained  in 
that  settlement,  subsequent  to  the  limitations  therein  contained 
to  the  first  and  other  sons  of  Sir  John  Legard  by  any  future 
wife,  were  fraudulent  and  void ;  and  that  no  consideration  had 
at  any  time  been  given,  by  or  on  the  behalf  of  any  of  the  objects 
of  the  said  limitations,  in  respect  of  the  estates  limited  to  them 
respectively.  The  bill  further  charged,  that  the  defendant 
Digby  Legard  refused  to  take  the  necessary  steps  for  the  purpose 
of  enforcing  the  contract,  and  alleging  that  the  ^personal  estate  [  *280  ] 
of  Sir  John  Legard,  exclusive  of  the  purchase  money,  was  insuffi- 
cient for  the  payment  of  his  debts,  it  prayed,  that  it  might  be 
declared  by  the  Court  that  the  limitations  in  remainder  contained 
in  the  indenture  of  release  of  the  15th  of  June,  1782,  subsequent 
to  the  limitations  therein  contained  to  the  first  and  other  sons  of 
Sir  John  Legard  by  any  wife  he  should  afterwards  marry  in  tail 
male,  were,  so  far  as  respected  the  premises  contracted  to  be  sold 
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JoHKsoN  to  Watt,  fraudulent  and  void ;  and  that  the  agreement  of  October, 
Lkgard.  1807,  might  be  specifically  performed,  and  a  proper  conveyance 
executed  to  Watt  of  the  premises  therein  comprised ;  and  that 
Watt  might  be  directed  to  pay  the  purchase  money  for  which 
the  premises  were  contracted  to  be  sold  to  the  defendant  Digby 
Legard,  as  part  of  the  personal  assets  of  Sir  John  Legard  ;  and 
that  the  same  when  received  might  be  applied  in  a  proper  course 
of  administration,  and  the  debts  due  to  the  plaintiffs  and  the 
other  creditors  of  Sir  John  Legard  paid  thereout. 

The  defendants  Sir  Thomas  Legard  and  Thomas  Digby  Legard 
by  their  answers  insisted,  that  the  limitations  contained  in  the 
marriage  settlement  of  Sir  John  Legard  sought  to  be  impeached 
by  the  bill  were  good  and  valid ;  and  that  the  consideration 
appearing  upon  the  settlement,  and  the  natural  love  and  affection 
of  Sir  John  Legard  for  his  brothers,  were  sufficient  to  support  the 
uses.  They  also  insisted,  that  the  Act  of  Parliament  confirmed 
the  settlement,  and  that  if  the  settlement  could  bq  considered  aB 
voHntary,  neither  Sir  John  Legard,  nor  any  persons  claiming 
under  him,  could  call  upon  them  to  join  in  a  conveyance  of  the 
premises. 

The  defendant  Watt  by  his  answer  objected  to  the  title  on 
account  of  the  settlement,  but  submitted  to  perform  the  agreement 
on  having  a  good  title. 
[  287  ]  The  cause  was  heard  at  the  Bolls  on  the  17th  of  December, 

1813 ;  and  it  being  then  considered  necessary  to  obtain  the 
opinion  of  a  Court  of  law  upon  the  validity  of  the  limitations  in 
the  settlement  to  the  brothers  of  the  settlor  and  their  issue,  a 
case  was  by  the  decree  directed  to  be  made  for  the  opinion  of  the 
Court  of  King's  Bench  upon  that  point.  A  case  was  accordingly 
prepared  in  pursuance  of  the  decree,  stating  the  settlement,  and 
that  the  estate  had  been  conveyed  to  Watt  for  a  valuable  con- 
sideration :  but  the  conveyance  was  not  stated  to  have  been  such 
as  would  have  been  made  if  the  terms  of  the  agreement  had  been 
strictly  pursued,  and  no  notice  was  taken  of  the  Act  of  Parlia- 
ment. The  Judges  of  the  Court  of  Eing*s  Bench  having 
certified,  upon  the  case  before  them,  that  none  of  the  limitations 
to  the  brothers  of  the  settlor  or  their  issue  were  valid  against  the 
defendant  Watt,t  the  cause  was  heard,  upon  further  directions, 
t  18  E.  B.  301  (6  M.  &  S.  60). 
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before  his  Honour  the  Vice-Chancellor  on  the  18th  of  July,  Johnson 
1818 ;  t  and  a  decree  ^as  made,  by  which  it  was  declared,  that  lbqabd. 
the  limitations  in  remainder  contained  in  the  indenture  of  the 
15th  of  June,  1782,  subsequent  to  the  limitations  therein  con- 
tained to  the  first  and  other  sons  of  Sir  John  Legard  by  any 
wife  he  should  afterwards  marry  in  tail  male,  were,  so  far  as 
they  respected  the  premises  contracted  to  be  sold  to  the  defendant 
Watt,  fraudulent  and  void  as  against  that  defendant ;  and  it  was 
referred  to  the  Master  to  enquire,  whether  a  good  title  could  be 
made  to  the  premises  in  question. 

The  defendants  Sir  Thomas  Legard  and  Thomas  Digby 
Legard  having  presented  a  petition  of  appeal,  both  from  the 
original  decree,  and  the  decree  on  further  directions,  the  cause 
now  came  on  to  be  heard  upon  appeal. 

The  Attorney-General,  Mr.  Shadwell,  and  Mr.  Hayter,  for 
the  plaintiflFs,  [cited  Doe  v.  Manning, I  Metcalfe  v.  Ptdvertoft,^ 
Buckle  Y.  Mitchell,\\  and  other  cases] . 

Mr.  Home,  Mr.  Sugden,  and  Mr.  Lynch,  for  the  defendants       [  290  ] 
claiming  under  the  settlement : 

*  *     The  Act  of  Parliament  obtained  by  Sir  John  Legard       [  291  ] 
was  such  a  recognition  of  the  settlement,  as  to  make  it  good  by 
matter  ex  post  facto.    It  is  not  competent  *to  the  creditors  of      1  '2^2  ] 
the  settlor  to  file  this  bill ;  they  can  have  no  better  equity  than 

the  settlor  himself,  by  whom  the  bill  could  not  have  been 
sustained.    Smith  v.  Garland.^ 

Mr.  Hart  and  Mr.  Wetherell,  for  the  defendant  Watt. 

The  Attorney-General  in  reply : 

*  *    There  being  at  the  death  of  Sir  John  Legard  a  binding       [  2J8  ] 
contract  between  him  and  Watt,  which  had  converted  the  real 

estate  into  personal,  and  the  executor  refusing  to  file  a  bill,  the 
Court  would  enforce  the  contract  at  the  instance  of  the  creditors. 
Buckmaster  v.  Harrop.U 

t  18  R.  B.  234  (3  Madd.  283).  ||  HE.  R.  155  (18  Vee.  100). 

J  9  K.  R.  503  (9  Eabt,  59).  %  16  R.  R.  154  (2  Mer.  123). 

§  13  K.  R.  63  (2  V.  &  B.  200).  ff  6  R.  R.  132  (7  Ves.  341). 
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joHKsox  In  the  course  of  the  argument,  the  Lord  Chancellor  said 
Leo'abd.  t^&^  ^  there  had  been  nothing  more  in  the  case  than  that 
the  settlement  was  made  upon  the  marriage,  he  thought  that 
the  remainders  would  have  been  held  to  be  voluntary,  and 
void  against  a  subsequent  purchaser;  but  that  he  could  not 
make  up  his  mind  to  say,  that  the  Act  of  Parliament,  and 
the  conveyance  by  Lady  Jane  Legard,  made  no  difference  in  the 
case. 

At  the  close  of  the  reply,  his  Lordship,  after  observing  that 
that  part  of  the  estate  which  was  affected  by  the  Act  of  Parlia- 
ment could  only  be  sold  by  a  contract  with  the  trustees,  delivered 
the  following  judgment : 

It  appears  to  me  at  present,  that  it  is  impossible  to  confirm 
these  decrees.  This  is  a  bill  brought  by  creditors  of  Sir  John 
Legard,  who  made  a  settlement  in  the  year  1782.  The  creditors 
by  whom  this  bill  is  filed  are  persons  whose  debts  were  contracted 
subsequently  to  the  date  of  the  settlement ;  and  if  they  can  file 
any  bill  at  all,  it  must  be  upon  the  principle,  that  Sir  John 
[  *294  ]  Legard,  having  entered  into  a  contract  *to  sell  this  estate,  has 
given  them  a  right  to  say,  that  he  converted  the  fee-simple  of  the 
premises  into  personal  estate ; — that  he  divested  himself  of  all 
title  to  those  premises  as  land,  and  became  entitled  to  consider 
himself  as  a  creditor  of  Mr.  Watt  for  15,500Z. ;  and  that  Digby 
Legard  not  choosing  to  enforce  the  contract,  they  have  a  right  to 
do  so.  It  is  infijiitely  too  late  to  comment  on  the  original 
decisions  on  the  statute  of  Elizabeth  :  but  when  one  looks  at  the 
terms  of  the  statute,  one  is  certainly  a  little  surprised  to  hear  it 
said,  that  if  a  man  upon  his  marriage  thinks  proper,  after 
providing  for  his  issue,  to  limit  his  property  to  his  own  brothers 
and  sisters,  that  is  so  fraudulent  a  thing,  that  the  party  is  to  be 
considered  guilty  of  a  misdemeanour.  It  has  been  determined  in 
this  Court,  that  if  a  voluntary  settlor  enters  into  a  contract  to 
sell  the  estate,  and  files  a  bill  to  carry  the  contract  into  execution, 
the  Court  will  not  assist  him.  One  diflSculty  in  the  way  of 
assisting  him  is,  that  he  has  no  equity  to  defeat  the  act  which  he 
has  done  himself :  but  another  consideration  which  has  weighed 
in  such  cases  is,  that  if  you  compel  a  purchaser  to  take  an 
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estate  at  the  instance  of  such  a  man,  you  cannot  be  quite  sure  Jounbon 
that  there  may  not  have  been  some  intermediate  acts,  which  by  LEaARD. 
matter  ex  post  facto  may  have  made  the  settlement  good,  which 
in  its  origin  was  not  good.  It  cannot  be  denied,  with  respect  to 
persons  who  make  voluntary  settlements,  and  those  who  are 
called  volunteers,  that  they  may  come  to  such  future  bargains 
as  to  make  that  which  was  originally  voluntary  no  longer  to  be 
so  considered.  Then  how  does  this  case  stand?  After  this 
settlement  was  made.  Sir  John  Legard  applied  to  Parliament  to 
enable  him  to  sell  a  portion  of  the  settled  estates,  and  Parliament 
granted  the  application.  There  can  be  no  doubt  that  Parlia- 
ment would  not  have  done  that  without  the  consent  of  all  the 
persons  having  a  present  interest  in  the  estate  ;  *and  without  [  ♦295  ] 
entering  into  the  question  what  would  be  the  effect  of  such  a 
thing,  how  is  it  possible  for  me  to  proceed  upon  the  opinion  of 
the  Court  of  King's  Bench,  when  that  Court  had  not  the 
circumstance  before  it  ?  The  case  sent  to  the  Court  of  King's 
Bench  ought  to  have  stated  the  Act  of  Parliament;  and 
instead  of  stating  a  simple  conveyance  in  fee  to  Watt,  ought  to 
have  stated  such  a  conveyance  as  would  in  all  respects  have 
carried  into  effect  the  agreement  which  was  made.  The  result 
is  that  the  case  must  be  gone  all  over  again,  and  be  considered 
as  it  was  in  1818.  But,  independently  of  all  the  questions 
which  have  arisen  in  this  case,  and  without  giving  any  opinion 
upon  any  of  them,  without  entering  into  the  question,  whether 
these  creditors  stand  in  a  better  situation  than  Sir  John  Legard, 
or  in  the  same  situation  as  that  in  which  he  stood,  I  apprehend 
this  is  quite  clear,  that  unless  this  Court  would  compel  Watt  to 
take  this  title,  the  creditors  cannot  insist  that  this  contract  has 
converted  into  personal  assets  the  estate  contracted  to  be  sold ; 
and,  attending  to  the  modem  doctrines  of  the  Court,  it  does  not 
appear  to  me,  that  I  could  compel  a  purchaser  to  take  this  title. 
If  however  you  like  to  have  the  case  sent  to  the  Court  of  King's 
Bench  again,  stated  in  the  way  in  which  I  think  it  ought  to  have 
been  stated  before,  you  may  have  it. 

The  plaintiffs  having  declined  taking  the  case,   the  Lord      Jvifj23. 
Chancellor  said :  Then  the  decisions  must  be  reversed  :  but  I  do 
not  wish  anything  which  I  do  to  involve  a  doubt  as  existing  on 
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Johnson 

V. 

Leoard. 


[  •296  ] 


my  miad  upon  the  opinion  of  the  Court  of  King's  Bench. 
Adverting  to  the  nature  of  the  agreement ;  adverting  to  the  Act  < 
of  Parliament,  and  to  the  diflSculty  which  there  would  be  in 
making  a  title  in  any  state  of  the  case ;  and  adverting  also  to 
the  question,  whether  the  creditors  have  a  right  to  institute 
this  suit  for  the  purpose  of  compelling  *the  purchaser  to  take 
this  property,  if  a  good  title  could  be  made,  when  he  could  not 
have  been  compelled  to  take  it  if  the  bill  had  been  filed  by  the 
person  with  whom  he  contracted,  I  think  this  bill  ought  to  be 

dismissed. 

BiU  dismissed. 


1823, 
July  6,  14,  24. 

Lord 
Eldon,  L.C. 

[297] 


JONES  V.   GAECIA  DEL  ElO-t 

(Turn.  &  Buss.  297—301.) 

Several  persons  having  distinct  demands,  and  not  being  able  to  sue 
on  behalf  of  themselves  and  others,  cannot  generally  be  co-plaintiffs. 

The  cases  in  which  a  bill  can  be  filed  by  one  person  on  behalf  of  him- 
self and  others,  are  cases  in  which  the  others  have  a  choice  between  that 
and  nothing. 

Whether  the  King's  Courts  will  interfere  upon  the  subject  of  a  con- 
tract with  a  Qovernment  which  he  does  not  recognize,  or  will  assist  in 
the  recovery  of  money  advanced  by  the  subjects  of  this  country  to  a  colony 
at  war  with  its  parent  state,  the  parent  state  being  at  peace  with  this 
country,  qtuiereJt 

This  was  a  bill  filed  by  three  persons,  on  behalf  of  themselves 
and  all  other  the  holders  of  scrip  or  shares  of  the  Peruvian  loan, 
against  John  Garcia  del  Bio  and  James  Paroissien,  who  were 
stated  by  the  bill  to  have  come  over  from  South  America  in  the 
character  of  envoys  and  ministers,  from  a  Government  styling 
itself  the  Peruvian  Government,  to  this  country,  and  to  have 
represented  themselves  to  be  empowered  to  contract  for  a  loan 
for  the  use  of  the  said  Government,  and  against  Thomas  Kinder 
the  younger,  the  contractor  for  the  loan,  and  William  Everett 
and  others,  the  bankers  to  whom  the  subscriptions  for  the  loan 
were  paid.  The  bill  prayed,  that  an  account  might  be  taken  of 
the  monies  which  had  been  advanced  and  paid  by  the  plaintiffs 


t  But  shareholders  in  a  Company 
may  join  in  a  suit  to  recover  subscrip- 
tions obtained  by  fraud,  or  where 
there  is  a  complete  failure  of  the 
objects  for  which  the  Company  was 


formed:  see  Blain  v.  Agar  (1828)  2 
Sim.  289.— 0.  A.  S. 

X  J)e  WiUz  V.  Hendricks  (1824)  2 
Bing.  314  ;  McBlair  v.  Oibbes  (1854) 
17  Howard  (Sup.  Ct.  U.  S.)  232. 
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and  the  other  holders  of  scrip  or  shares  of  the  loan  who  should       jonbs 
come  in  and  claim  the  benefit  of  the  suit,  and  that  the  plaintiffs  and      gaboia 
«uch  other  holders  as  aforesaid  might  be  declared  entitled  to  have     ^"^  ^'®- 
what  they  had  so  paid  returned  to  them,  and  to  have  the  monies 
paid  to  and  remaining  in  the  hands  of  the  defendants  the 
bankers  applied  for  that  purpose,  and  that  an  account  of  such 
monies  might  be  taken,  and  that  the  same  might  be  applied 
accordingly,  and    that  in  the  meantime  the  defendants  the 
bankers  might  be  restrained  from  parting  with  such  monies,  and 
the  other  defendants  from  receiving  or  disposing  of  the  same. 

It  appeared  by  the  pleadings,  that  in  October,  1822,  the 
defendant  Kinder  entered  into  a  contract  for  a  loan  of  money  to 
the  defendants  Garcia  del  Bio  and  Paroissien  for  the  service  of 
the  state  of  Peru,  to  be  in  part  secured  by  bonds  of  the  Peruvian 
Government  payable  to  bearer ;  *that  a  great  number  of  persons  [  '^^s  ] 
afterwards  purchased  from  Kinder  scrip  or  shares  of  the  loan ; 
that  the  scrip  having  been  in  many  instances  sold  by  the  original 
holders,  the  plaintiffs  severally  became  purchasers  of  portions 
of  it ;  and  that  two  instalments  had  been  paid  by  the  several 
holders  of  scrip  on  account  of  the  loan,  into  the  hands  of  the 
defendants  the  bankers.  The  bill  proceeded  upon  the  ground  of 
fraud  and  misrepresentation,  and  of  inability  on  the  part  of  the 
envoys  and  the  contractor  to  perfect  the  security  which  they 
had  undertaken  to  give  for  the  loan,  and  amongst  other  things 
the  bill  alleged,  that  no  such  Government  as  the  Peruvian 
Government  had  ever  been  acknowledged  by  his  Majesty,  and 
that  in  fact  there  was  no  such  Government  in  existence,  but  that 
Peru  still  remained  a  province  and  dependency  of  the  kingdom  of 
Spain. 

The  defendant  Kinder  by  his  answer  admitted,  that  the  Peru- 
vian Government  had  not  been  acknowledged  as  an  independent 
state  by  the  Government  of  Great  Britain ;  but  he  stated  that 
there  was  in  fact  such  a  Government  in  South  America,  and  that 
it  was  an  assumed  Government  in  opposition  to  the  former 
Government  of  Spain  in  that  country,  and  had  been  formed  by  a 
revolution  of  the  people  in  Peru,  who  had  driven  out  the  Spanish 
viceroy  and  established  a  Government  of  their  own ;  and  he 
therefore  denied  that  Peru  still  remained  a  province  or  depen- 
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JoKEB       dency  of  the  kingdom  of  Spain,  and  insisted  that  it  was  indepen- 

Garcia      dent  of  Spain.    The  defendant  fnrther  stated,  that  he  was  a 

DEL  Bio.     iiQiJer  of  scrip  on  his  own  private  account,  and  that  he  believed 

that  the  plaintiffs  were  not  authorised  by  any  of  the  other 

holders  of  scrip  to  institute  the  suit  on  their  behalf,  and  that 

many  of  the  other  holders,  if  not  all  of  them,  were  content  to 

abide  by  their  contracts  to  purchase  such  shares  of  the  loan  as 

they  had  respectively  contracted  to  purchase,  and  were  either 

ignorant  of  or  disapproved  the  suit. 

[299]  The  injunction  prayed  by  the  bill   having  been  obtained  ex 

parte^  a  motion  was  now  made  on  the  part  of  the  defendant 

Kinder  to  dissolve  it. 

Mr.  WethereUf  Mr.  Healdf  and  Mr.  Roupell,  in  support 
of  the  motion,  argued,  that  the  Court  could  not,  under  the 
circumstances  of  the  case,  interfere  for  the  purpose  of  cancelling 
the  loan,  consistently  with  the  general  principle,  that  in  order  to 
set  aside  a  contract  misrepresentation  or  a  fraudulent  suppression 
of  facts  must  be  established ;  and  they  insisted  that  the  plaintiffs 
could  not  sue  on  behalf  of  themselves  and  the  other  holders  of 
scrip,  as  all  the  holders  of  scrip  had  not  a  common  interest,  and 
the  object  of  the  bill  was  to  put  an  end  to  a  transaction,  which 
many  of  the  subscribers  had  undertaken  for  their  own  benefit, 
and  were  willing  to  persevere  in. 

The  Lobd  Ghancellob  : 

We  all  know  that  Peru  was  part  of  the  dominions  of  Spain, 
and  that  Spain  and  this  country  are  at  peace,  and  that  this 
country  has  not  acknowledged  the  Government  of  Peru ;  I  want 
to  know,  whether,  supposing  Peru  to  be  so  far  absolved  from  the 
Government  of  Spain  that  it  never  can  be  attached  to  it  again, 
the  King's  Courts  will  interfere  at  all  while  the  Peruvian 
Government  is  not  acknowledged  by  the  Government  of  this 
country.  What  right  have  I,  as  the  King's  Judge,  to  interfere 
upon  the  subject  of  a  contract  with  a  country  which  he  does  not 
recognise  ?  Another  question  is,  whether,  if  individuals  in  this 
country  choose  to  advance  their  money  for  the  purpose  of 
assisting  a  colony  opposed  to  its  parent  state,  that  parent  state 


DEL  Rio. 
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being  at  peace  with  this  country,  the  Courts  of  Justice  '''here  Jones 
will  assist  them  to  recover  their  money,  and  will  not  leave  them  gaboia 
to  get  it  as  they  can  ?  Practically  speaking,  great  inconvenience 
may  result  from  these  transactions,  for  if  at  any  future  time  the 
Government  of  this  country  shall  be  disposed  to  say,  Peru  shall 
still  continue  annexed  to  Spain,  these  creditor^  will  immediately 
come  to  the  Government  and  say,  Do  not  accede  to  the  arrange- 
ment unless  Spain  will  pay  us  what  we  have  advanced  to  the 
colony.  The  cases  where  one  party  files  a  bill  on  behalf  of 
himself  and  others  are  cases  where  the  others  have  a  choice 
between  that  and  nothing,  but  how  can  it  be  managed  where 
some  parties  are  not  dissatisfied,  and  are  disposed  to  abide  by 
the  contract  ? 

The  Attomey-Oeneral,  Mr.  Shadweli,  and  Mr.  Peniberton^ 
against  the  motion.    *    *    * 

Mr.  Wigram  for  the  defendants  the  bankers. 

Mr.  WethereU  in  reply  was  stopped  by  [  30i  ] 

The  Lord  Chancellor,  who  said  that  the  plaintiffs,  if  they 
had  any  demand  at  all,  had  each  a  demand  at  law,  and  each  a 
several  demand  in  equity;  that  they  could  not  file  a  bill  on 
behalf  of  themselves  and  the  other  holders  of  scrip,  and  as  they 
were  unable  to  do  that,  they  could  not,  having  three  distinct 
demands,  file  one  bill ;  and  upon  that  ground  alone,  his  Lordship, 
without  again  adverting  to  the  question  of  public  policy. 

Dissolved  the  injunction. 


F2 
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1828.  GLUTTON  V.  PAEDON.t 

•^!fif^'  (Turn.  &  Russ.  301—304.) 

Lord  Where  a  party  has  a  pressing  necessity  for  papers  in  the  hands  of  his 

Eldon,  L.C.  solicitor,  the  Court  will  order  them  to  be  delivered  up  upon  a  deposit 

[  ^^1  J  being  made  sufficient  to  coyer  the  amount  of  the  solicitor's  bill  and  the 

costs  of  the  taxation. 

[Tk  this  case,  npon  an  application  to  discharge  a  common 
order  for  taxation,  irregularly  obtained  after  payment,  the 
Lord  Chancellob  said :  ] 

[  303  ]  *    *    "Where  a  person  means  to  have  a  bill  taxed,  if  he  thinks 

proper  to  pay  that  bill  he  does  not  thereby  necessarily  waive  the 
right  to  taxation ;  he  may  intimate  that  he  pays  it  without 
prejudice  to  taxation,  and  there  may  be  cases  where  without  one 

[  *304  ]  word  being  said  he  *would  have  a  right  to  have  the  bill  taxed. 
Every  attorney  has  a  right  to  hold  papers  till  his  bill  is  paid  ; 
the  language  of  every  order  which  is  made  upon  the  subject  is, 
that  upon  payment  of  what  is  due  the  papers  shall  be  delivered 
over ;  but  where  a  party  has  a  pressing  necessity  for  papers,  the 
Court  will  order  them  to  be  delivered  over  upon  a  deposit  being 
made,  which  will  cover  not  only  what  is  due  upon  the  bill  but 
what  may  be  due  for  the  costs  of  the  taxation. 


1823.'  HAEEIS  V.  LLOYD.J 

J^h  B.  (Turn.  &  Russ.  310—314.) 

Ava   1 

L  '  Illegitimate  children  not  entitled  under  the  description  of  children  in 

Lord  a  will,  the  intention  not  being  sufficiently  apparent  upon  the  face  of 

Kldoh,L.C.  the  will. 

[  310  ]  Legacy  in  trust  for  the  children  of  A.  to  be  equally  divided  between 

them  with  benefit  of  surviyorship  and  a  provision  for  maintenance  out 
of  the  interest,  A.  having  no  children  at  the  death  of  the  testator : 
Held,  that  after-bom  children  would  take,  and  that  the  interest  till  the 
birth  of  a  child  foil  into  the  residue. 

Edward  Harris,  by  his  will  dated  the  10th  of  October,  1809, 
devised  to  his  executors  all  the  estates  of  which  he  was  seised  in 

t  Re  Qxdland  (1885)  31  Ch.  Div.  t  In  re  Haeddine  (1886)  31  Ch. 

296,  56  L.  J.  Oh.  478.  Div.  511. 
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mortgage,  upon  trust,  on  payment  of  the  mortgage  monies,  to  Harris 
convey  the  same  to  the  persons  entitled  to  the  equity  of  redemp-  lloyd. 
tion  thereof ;  and  after  bequeathing  tl^e  sum  of  5,000Z.,  part  of 
the  monies  to  be  received  in  respect  of  the  mortgages,  upon 
certain  trusts,  for  the  benefit  of  Edward  Goring  and  James 
Goring,  he  directed  his  executors  to  invest  the  residue  of  such 
monies  upon  mortgage  or  in  the  funds,  and  to  stand  possessed 
of  the  same,  in  trust  for  all  and  every  *the  child  ani  children  of  [  *dii  ] 
his  son  Edward  Harris,  if  more  than  one  to  be  equally  divided 
between  them  share  and  share  alike,  the  shares  of  sons  to  be 
vested  at  twenty-one,  and  to  be  paid  or  transferred  at  twenty- 
five,  and  the  shares  of  daughters  to  be  paid  or  transferred  at 
twenty-one  or  marriage,  with  benefit  of  survivorship  as  to  the 
shares  of  children  dying  under  twenty-one,  and  a  direction  that 
until  the  shares  of  the  children  should  become  payable,  the 
dividends  and  interest  of  the  trust  funds  or  securities  should  be 
applied  in  their  maintenance  and  education ;  the  testator  gave 
to  Sarah  Byrne  all  the  rest  and  residue  of  his  estate  and  effects. 
After  the  death  of  the  testator  a  suit  was  instituted  by  Edward 
Goring  and  James  Goring,  and  by  three  infants  who  were  repre- 
sented to  be  the  children  of  Edward  Harris  the  son,  for  an 
account  of  the  monies  due  to  the  testator  upon  mortgage  at  the 
time  of  his  decease,  and  the  mortgage  monies,  amounting  to  the 
sum  of  8,400Z.,  having  been  received  by  the  executors,  were  paid 
into  Court  and  invested.  By  the  decree  part  of  the  fund  in 
Court  was  appropriated  to  answer  the  legacy  of  6,0002.,  and  it 
being  declared  that  the  infant  plaintiffs,  if  they  were  the  only 
children  of  the  said  Edward  Harris  the  son,  were  entitled  to  the 
remainder  of  the  fund,  it  was  referred  to  the  Master  to  enquire 
what  children  the  said  Edward  Harris  the  son  had  at  the 
testator's  death,  and  whether  he  had  had  any  children  born 
since  that  time.  In  the  further  progress  of  the  suit,  the  Master 
having  reported  that  Edward  Harris  the  son  had  at  the  death  of 
the  testator  three  children  only,  the  three  infant  plaintiffs,  and 
that  he  had  had  no  child  bom  since  the  testator's  decease, 
an  order  was  made  that  the  interest  of  the  unappropriated  part 
of  the  fund  in  Court  should  be  applied  in  the  maintenance  of  the 
infant  plaintiffs,  their  father  not  being  of  ability  to  maintain 
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Harbis  them.  The  payment  of  maintenance  was  afterwards  suspended 
Lloyd.  by  an  order  dated  the  1st  of  February,  *1821,  made  upon  the 
[  •312  ]  petition  of  the  defendants  the  executors,  stating,  that  no  proof 
had  been  adduced  of  Edward  Harris  the  son  having  ever  been 
married,  and  submitting,  that  the  infant  plaintiffs,  if  they  were 
illegitimate,  were  not  entitled  to  any  benefit  under  the  will  of 
the  testator.  A  supplemental  bill  was  then  filed  by  the  infants, 
stating,  that  they  were  always  treated  by  the  testator  as  his 
grand-children,  and  boarded  and  maintained  at  his  expense,  and 
that  Edward  Harris  their  father  had  no  other  child,  and  setting 
forth  a  deed,  dated  subsequently  to  the  filing  of  the  original  bill, 
by  which  Sarah  Byrne  assigned  to  trustees,  in  trust  for  them,  all 
such  interest  in  the  funds  in  question  as  she  was  entitled  to  as 
residuary  legatee  of  the  testator,  in  case  there  were  no  children 
of  the  said  Edward  Harris  the  son  to  take  by  that  description 
under  the  testator's  will. 

A  petition  presented  by  the  infants,  insisting  that  they  were 
entitled  to  the  dividends  of  the  unappropriated  part  of  the  fund 
in  Court  by  virtue  of  the  deed,  independently  of  the  question  of 
legitimacy  and  the  effect  of  the  bequest  contained  in  the  tes- 
tator's will,  and  therefore  praying  that  the  order  of  the  Ist  of 
February,  1821,  might  be  rescinded,  and  that  the  dividends 
accrued  and  to  accrue  due  upon  the  fund  in  question  might  be 
applied  in  their  maintenance,  now  came  on  to  be  heard  with  the 
supplemental  suit. 

Mr.  Sugden  and  Mr.  WiUia  in  support  of  the  petition : 

"Without  entering  into  the  question  whether  the  description  in 
the  will  comprehends  illegitimate  children,  the  infants  are 
entitled  to  the  interest  of  the  unappropriated  fund  in  Court 
under  the  deed  executed  by  Mrs.  Byrne,  upon  the  ground,  either 
that  the  gift  of  the  residue  of  the  mortgage  money  is  an  imme- 
diate gift  to  a  class  of  persons  who  must  be  living  at  the  death 
[  ♦318  ]  of  the  testator,  ♦and  that  there  not  having  been  then  any  legiti- 
mate children  the  gift  altogether  failed,  and  the  particular 
residue  fell  into  the  general  residue  ;  or  that  the  interest  of  the 
particular  residue  until  the  birth  of  a  legitimate  child  is  undis- 
posed of,  and  forms  part  of  the  general  residuary  estate.     Upon 


VOL.  XXIV.]  1828.    CH.    T.  &  E.  818—314.  71 

the  first  point  they  relied  upon  the  provision  for  maintenance,      Habbib 
as  evidence  of  intention  that  the  persons  who  were  to  take  the      llotd. 
fund  were  to  be  in  existence  at  the  death  of  the  testator,  and 
cited  Godfrey  v.  DaviB^\  and  Davidson  v.  DaUas.l     Upon  the 
second  point  they  cited  Wyndham  v.  Wyndham,^  Shawe  v.  Cim- 
liffe^W  and  Leake  v.  Robinson.^ 

Mr.  Shadwell  and  Mr.  Seymour  for  the  executors. 

Mr.  Spence  for  Edward  Goring  and  James  Goring. 

The  Lobd  Chancbllob: 

Three  questions  arise  in  this  case ;  first,  whether  the  persons 
V7ho  claim  as  children  are  children  within  the  meaning  of  the 
testator  and  according  to  the  legal  construction  of  the  word ; 
secondly,  whether  the  intention  of  the  residuary  legatee  in 
favour  of  those  persons  can,  as  it  respects  the  principal  of  the 
fund,  be  carried  into  execution,  regard  being  had  to  the  circum- 
stance that  the  individual  whose  illegitimate  children  have  been 
considered  to  be  the  persons  intended  by  the  testator  may  have 
legitimate  children;  and  thirdly,  whether,  according  to  the  cases 
of  Wyndham  v.  Wyndham.  and  Shawe  v.  Cunlife,  the  interest  of 
the  residue  of  the  mortgage  money  does  not  fail  into  the  general 
residue  until  there  is  a  legitimate  child ;  I  have  not  the  least 
doubt  that  this  testator  meant  illegitimate  children,  but  I  am 
clearly  of  opinion  that  there  *is  not  enough  upon  the  face  of  [  'SH  ] 
this  will  to  authorise  me  to  carry  that  intention  into  effect,  tf 
With  respect  to  the  bulk  of  the  residue  of  the  mortgage  money, 
if  there  shall  be  legitimate  children,  it  will  become  their 
property.  With  respect  to  the  interest  of  that  residue,  upon  the 
best  consideration  which  I  can  give  the  subject,  I  think  this  case 
falls  within  the  authority  of  the  cases  in  which  it  has  been  held, 
that  where  there  is  an  interval  in  which  the  interest  is  not  disposed 
of  expressly  by  the  will  before  the  persons  come  into  existence 
who  are  to  take  the  capital  the  interest  falls  into  the  residue. 

The  order  was  accordingly  made. 

t  5  B.  B.  204  (6  Ves.  43).  %  16  B.  B.  168  (2  Meriv.  363). 

J  9  B.  B.  350  (14  Ves.  576).  tt  Cartivright  v.  Vawdry,  5  B.  B. 

5  3  Br.  0.  C.  58.  108  (5  Ves.  530) ;   Stuaine  v.  Ken- 

II  4  Br.  C.  C.  144.  nerley,  12  B.  B.  269  (1  V.  &  B.  469). 


72  1823.    CH.     T.  &  R,  828—829.  [b.b- 


1828.  ATTOENEY-GENERAL  v.  DOVE- 

^f!^'  (Turn.  &  Ruse,  328—330.) 

RolU  Court.  Where,  in  a  charity-information,  the  relators  are  allowed  their  oo6t» 

Plumsa,  of  prooeedings  which  the  Attomey-Oeneral  has  attended  separately  by 

^^  his  own  solicitor,  without  an  order  of  the  Court  for  so  doing,  the- 

L  *»^°  J  Attomey-Gteneral  will  not  be  allowed  his  separate  costs. 

In  this  suit  a  petition  was  presented  by  the  defendant,  praying^ 
the  confirmation  of  the  Master's  report,  various  conseqaential 
directions,  and  the  payment  of  the  costs  of  some  of  th& 
proceedings. 

Mr.  Pollen,  for  the  petition. 

Mr.  Roupell,  for  the  Attorney-General,  asked,  that  in  the 
order  provision  might  be  made  for  the  payment  of  the  Attorney- 
General's  costs  separately  from  those  of  the  relators.  This  waa 
proper  and  necessary ;  because,  in  the  prosecution  of  th& 
inquiries  which  had  been  directed,  the  same  solicitor  having 
appeared  both  for  the  relators  and  for  the  defendant,  a  suspicion 
of  collusion  had  been  excited  in  the  Master's  mind,  and,  at  the. 
suggestion  of  the  Master,  the  Attorney-General  had  attended  hj 
his  own  solicitor  to  watch  the  progress  of  the  suit. 

Mr.  Wingfield  and  Mr.  Pepys  for  the  relators : 

The  Attorney-General  and  the  relators  cannot  both  of  themi 
have  their  costs;  for  a  charity -information  is  not  to  be  burthened„ 
at  the  mere  pleasure  of  the  Attorney-General,  or  even  of  a. 
[  •829  ]  Master,  with  two  sets  of  plaintiffs.  On  *which  of  the  two,  then^ 
must  the  loss  fall  ?  Not  surely  on  the  relators,  against  whom 
there  is  not  even  an  accusation  of  having  neglected  their  duty  in 
the  management  of  the  suit.  On  the  other  hand,  if  the  Attorney- 
General  has  incurred  any  costs  apart  from  those  of  the  relators^ 
he  has  incurred  them  improperly ;  for,  when  he  permits  relators, 
to  use  his  name,  he  has  no  right  to  appear  by  a  solicitor  distinct 
from  theirs.    In  the  case  of  the  Attorney-Oeneral  v.  The  Cor- 
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poration  of  Huntingdon,  \  a  similar  application  on  behalf  of  the     Att.-Qev. 
Attorney-General  was  refused  by  the  Yice-Ghancellob.  dove. 

The  Master  of  the  Bolls: 

Where  the  Attorney-General  institutes  an  information  at  the 
instance  of  relators,  it  is  not  the  ordinary  practice  of  the  Court 
to  allow  him  separate  costs :  and  I  am  most  unwilling  to 
establish  a  precedent,  which  may  tend  to  increase  the  expenses 
of  such  suits.  The  conduct  of  the  cause  is  with  the  relators ; 
and  they  have  usually,  in  all  the  proceedings,  all  the  costs  known 
to  the  Court.  There  is  no  authority  in  support  of  the  demand 
which  the  Attorney-General  now  makes :  and  the  case  of  Tlie 
Corporation  of  Huntingdon  is  a  strong  authority  against  him. 
Such  is  the  general  rule;  and  t  j  exclude  its  application,  a  special 
case  must  be  made. 

The  only  circumstance,  which  is  stated  as  a  reason  why  in  [  830  ] 
this  suit  the  Attorney-General  should  have  costs  allowed  him 
separately,  is,  that  it  was  in  consequence  of  a  suspicion  enter- 
tained in  the  Master's  office,  of  collusion  between  the  relators 
and  the  defendant,  and  in  compliance  with  a  suggestion  coming 
from  the  Master,  that  the  Attorney-General  attended  the  proceed- 
ings by  a  distinct  solicitor.  But  the  Master  had  no  power  to  alter 
the  course  of  practice  or  to  increase  the  expenses  of  the  suit.  If 
there  was  ground  for  suspecting  collusion,  application  ought  to 
have  been  made  to  the  Court,  when  the  matter  would  have 
been  put  into  a  course  of  inquiry.  The  Attorney-General,  in 
appearing  by  his  own  solicitor,  acted  without  the  privity  and 
sanction  of  the  Court ;  and  the  Court  cannot  now  take  any 
notice  of  the  occurrences  in  the  Master's  office  which  induced 

f  This  case  (according  to  the  state-  they  had  conducted  the  suit  pro- 
ment  made  at  the  Bar)  came  before  perly ;  but  he  did  not  see  how  he 
the  Court  in  1821.  It  was  an  in-  could  burthen  the  charity  fund  with 
formation,  in  which  the  Attorney-  an  additional  set  of  costs.  Finally, 
General,  haying  attended  some  of  the  Yice-Chancellob  offered  the 
the  proceedings  by  his  own  solicitor,  Attorney-General  an  inquiry  as  to 
claimed  costs  separately  from  the  whether  it  was  customary  to  allow 
relators.  The  Yice-Ohakcellor  separate  costs  to  relators  and  to  the 
expressed  himself  astonished  at  the  Attorney- General.  This  offer,  how- 
application.  The  relators,  his  Honour  ever,  the  Attorney- General  did  not 
said,  were  entitled  to  their  costs,  for  think  proper  to  accept. 
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ATT.-GEir.     him  to  do  what  he  has  done.    The  case,  therefore,  must  be 
Dove.       considered  as  standing  on  the  general  rule. 

Mr.  RoupeU  submitted,  that,  as  the  Attorney-General  had 
been  served  with  the  petition  separately  from  the  relators,  he 
ought  to  be  allowed  at  least  the  costs  of  the  petition. 

The  Court,  however,  refused  him  even  this  portion  of  the 
costs. 


1823.  PAKKEN   V.  WHITBY. 

i\Vr.  13, 17. 

—  WHITBY  V.   PAKKEN. 

Rolls  Court,  ,^         „  T>         ooo     o^rt  \ 

FLUMKB,  ^^^^  *  ^^-  366-372.) 

^•^*  If,  in  the  course  of  proceedings  in  a  suit  for  specific  performance, 

L  366  J  there  comes  out  a  fact,  not  put  in  issue  in  the  cause  by  either  party, 

which  affects  the  legality  of  the  contract,  or  tends  to  shew  that  the 

contract  is  not  fully  stated  in  the  bill,  the  Court  will  direct  an  inquiry 

into  the  fact  so  disclosed. 

Specific  performance  will  not  be  decreed  of  an  agreement  to  sell  certain 
property  at  a  price  to  be  settled  by  two  persons  who  are  named,  if  the 
Court  sees  reason  to  believe  that  the  price,  subsequently  fixed  by  these 
persons,  is  considerably  below  the  real  value  of  the  property. 

On  the  2nd  of  February,  1816,  Whitby  signed  an  agreement 
[  *367  ]  to  sell  all  his  lands  to  Parken,  at  a  price  *to  be  fixed  by  two 
indifferent  persons.  Shortly  afterwards,  Parken  named  one 
Franklin  to  act  in  the  proposed  valuation  on  his  behalf;  and 
Whitby,  at  the  recommendation  of  Parken's  solicitor,  appointed 
OUey  to  be  his  valuer. 

The  agreement  of  the  2nd  of  February  not  having  been 
carried  into  execution,  another  agreement  was  signed,  dated  the 
20th  of  February,  1817,  by  which  Whitby  contracted  to  assign 
and  convey  to  Parken  all  his  lands,  farming  stock,  furniture, 
china,  books,  &c.  for  such  price  or  prices  as  the  same  should  be 
valued  at  by  OUey  and  Franklin.  These  gentlemen  on  the 
same  day  fixed  the  price  of  all  the  articles  included  in  the 
contract  at  1,864Z.  14«. 

By  the  original  bill  Parken  prayed  a  specific  performance  of 
the  agreements  of  the  2nd  of  February,  1816,  and  the  20th  of 
February,  1817.    Whitby,  by  his  answer,  and  also  by  a  croas- 
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bill,  insisted,  that  the  valaation  had  been  made  unfairly,  and  pabkbx 
that  the  agreements  having  been  obtained  by  fraud,  ought  to  be  whitbt. 
declared  void. 

Mr.  Shadweli  and  Mr.  Rmipeli  were  for  the  plaintiflf  in  the 
original  suit,  and  defendant  in  the  cross-suit. 

Mr.  Sugden  and  Mr.  Roots  were  for  the  defendant  in  the 
original  suit,  and  plaintiff  in  the  cross-suit : 

The  agreement  was  clearly  proved :  and  the  defendant  en- 
deavoured to  protect  himself  from  the  performance  of  it  by 
shewing  that  the  transaction  presented  many  features,  which,  to 
say  the  least,  were  of  a  highly  suspicious  character.  The  points 
on  which  he  principally  relied,  were  these  two: 

First,  Parken,  in  his  answer  to  the  cross-bill,  set  forth  an 
account,  which  his  solicitor,  in  August,  1817,  had  delivered  ^on      [  *368  ] 
his  behalf  to  Whitby.    It  contained  the  following  items  : 

By  amount    of    valuation    on  purchase  of        £     s.    d. 
remainder  of  Whitby's  estate  and  goods     .     1,364  14    0 

Deduct  for  goods  abstracted  and  retained  by 
Mr.  Whitby  from  the  property  comprised 
in  the  above-mentioned  valuation        .      .         79    2    0 

Burleigh,  Parken's  solicitor,  was  examined  in  the  cross-suit  as 
a  witness  for  Parken:  and,  in  reply  to  the  last  and  general 
interrogatory,  he  stated,  that,  when  he  was  instructed  to  prepare 
the  contract  and  to  comprise  in  it  all  the  household  furniture, 
plate,  linen,  china,  and  books  of  Whitby,  it  was  verbally  agreed 
by  the  parties,  that  Parken  should  not  take  the  household 
furniture,  &c.  unless  Whitby  should  be  convicted  on  some 
informations  under  the  game  laws,  which  were  then  in  prosecu- 
tion against  him — ^that  Whitby  was  not  convicted  on  these 
informations — and  that,  for  that  reason,  the  household  furniture, 
plate,  linen,  china,  and  books  had  been  retained  by  him. 

From  these  circumstances,  said  the  defendant  in  the  original 
suit,  it  was  evident  that  the  written  agreement  did  not  express 
the  real  contract  between  the  parties,  but  was  in  fact  intended 
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Parkbh      to  be  a  fraud  upon  the  game  laws.     The  written  agreement  not 

Whitby,     being  the  true  agreement,  it  could  not  be  executed  in  toto: 

neither  could  it  be  executed  in  part;  for  the  valuation  was  a 

gross  sum  of  1,364Z.  14«.,  which  could  not  now  be  apportioned 

among  the  different  items  included  in  the  estimate. 

Secondly,  There  was  strong  evidence,  that  the  price  fixed  by 
[  •S69  ]  Franklin  and  Olley  was  far  below  the  real  value  of  the  *property. 
They  had  estimated  the  land  at  about  29Z.  per  acre ;  and  it  was 
proved  that  40Z.  per  acre  and  upwards  had  been  offered  for  it. 
It  was  impossible,  therefore,  to  avoid  entertaining  strong  doubts 
concerning  the  fairness  of  the  terms  of  the  purchase ;  and  the 
Court,  so  long  as  it  felt  these  doubts,  could  not  enforce  the 
contract. 

To  the  first  of  the  two  objections  Mr.  ShadweU  and 
Mr,  Roupell  replied,  that  the  Court  could  not  listen  to  any 
allegations  concerning  a  supposed  parole  agreement,  by  which, 
upon  a  certain  event,  Whitby  was  to  retain  part  of  the  property 
comprehended  in  the  written  contract :  for  no  such  matter  had 
been  put  in  issue  in  the  cause  ;  and,  consequently,  Parken  had 
not  had  an  opportunity  of  either  explaining  or  disproving  the 
circumstances,  of  which  his  adversary  now  sought  to  take 
advantage. 

On  the  subject  of  value,  they  relied  on  the  evidence  of  their 
own  witnesses,  several  of  whom  swore  that  the  price  fixed  was 
as  much  as  the  property  was  fairly  worth:  and  they  further 
contended,  that,  in  a  contract  like  the  present,  the  Court  was 
bound  by  the  opinion  of  Franklin  and  Olley.  The  agreement 
had  stipulated  expressly  that  the  price  should  be  fixed  by  these 
two  gentlemen  ;  it  had  been  fixed  by  them ;  and  to  look  now  at 
any  other  mode  of  estimating  the  value,  would  be  a  departure 
from  the  contract  in  one  of  its  most  essential  terms.  Milnes  v. 
GeryA 

The  Master  of  thb  Bolls  : 

The  contract  between  these  parties  comprised  not  only  all 
Whitby's  real  property,  but  everything  which  he  was  possessed 

t  9  E.  E.  307  (14  Ves.  400). 
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of :  and  the  price  of  the  whole  was  to  be  *1,364Z.  14s.    That  is      Pabkiv 

the  a(]^eement  which  I  am  called  upon  to  execute  in  toto :  and,      whitbt 

if  I  grant  the  plaintiff  the  relief  which  he  pr^ys,  I  must  order      [  •370] 

the  real  estate  to  be  conveyed  and  the  personalty  to  be  delivered 

to  him,  and  that  he,  on  his  part,  pay  the  1,364Z.  14«.     Such  a 

decree,  however,  would  be  altogether  wrong :  it  would  give  the 

plaintiff  a  right  to  recover  goods,  to  which  his  own  witness, 

corroborated  by  his  own  answer,  proves  that  he  has  no  title; 

and  it  would  render  him  liable  to  pay  792.,  which,  it  is  admitted 

on   all    hands,  he  ought  not  to  pay.    For  it  appears  from 

Parken's  answer,  that,  after  the  valuation  by  Franklin  and  Olley, 

the   vendor  retained  the  furniture,   linen,  china,  <&c.,  and,  in 

respect  of  them,  the  purchaser  made  a  deduction  from  the  price. 

This  is  an  admission  that  the  written  contract  was  in  part  done 

away  with  ;  so  that  it  is  clear  that  the  Court  has  not  the  whole 

of  the  case  before  it.    Then  the  testimony  of  Burleigh  explains 

how  it  happened,  that  many  of  the  articles  comprised  in  the 

valuation  were  retained  by  the  vendor.    From  him  I  learn,  that 

the  agreement  set  forth  in  the  pleadings  was  accompanied  by  a 

collateral  verbal  agreement,  by  which,  upon  a  certain  event,  the 

written  contract  was  to  become  inoperative  in  part:  and  this 

collateral  agreement  was  of  such  a  kind  as  to  be  ab  initio  a  fraud 

upon  the  laws;  for  the  object  of  it  was  to  screen  Whitby's 

personal  effects  from  the  consequences  of  a  conviction  under  the 

Game  Acts  in  a  prosecution  then  pending  against  him.    If  he 

was  convicted,  the  written  contract  was  to  take  effect :  it  was  not 

to  take  effect,  if  he  was  not  convicted. 

The  counsel  for  the  vendor  have  insisted,  that,  upon  this 
ground  alone,  the  bill  ought  to  be  dismissed.  And  undoubtedly, 
if  the  pleadings  had  stated  that  the  contract  involved,  or  was 
accompanied  by,  an  agreament  intended  to  be  a  fraud  upon  the 
game  laws,  the  Court  would  not  entertain  a  suit  for  specific 
performance.  But  the  circumstances,  on  which  the  objection 
arises,  are  not  stated  either  *in  the  cross-bill  or  in  the  answer  to  [  •3:i  ] 
the  original  bill;  so  that  Parken  has  had  no  opportunity  of 
defending  himself  against  them.  The  original  suit,  therefore, 
is  not  now  ripe  for  dismissal. 
On  the  other  hand,  it  has  been  argued,  that  the  Court  cannot 
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Pabken  take  any  notice  of  the  existence  or  nature  of  this  collateral 
Whitbt.  agreement,  because,  in  the  pleadings,  nothing  has  been  put  in 
issue  concerning  it.  Suppose  a  bill  were  filed  for  the  specific 
performance  of  a  contract  for  the  purchase  of  a  cargo  of  spirits, 
and  it  were  to  appear  in  the  course  of  the  evidence,  that  the 
cargo  was  smuggled ;  the  Court  would  not  shut  its  eyes  to  a  fact 
so  presented  to  it,  even  though  neither  party  had  put  the  fact  in 
issue.  Here  it  comes  out  from  Parken  himself,  that  the  contract, 
stated  in  the  bill,  is  not  the  whole  contract;  and  must  I  not 
know  the  whole  contract,  before  I  am  called  upon  to  decree 
specific  performance?  It  comes  out,  too,  from  Parken's  own 
witness,  that  the  written  contract  was  accompanied  by  another 
agreement  apparently  of  an  illegal  nature  :  must  not  this  point 
also  be  cleared  up,  before  the  Court  can  deal  finally  with  the 
cause  ?  The  proper  course  would  be,  to  put  these  matters  in  a 
train  of  investigation,  by  directing  an  inquiry,  whether  the 
written  contract  was  accompanied  by  any  and  what  agreement 
concerning  Whitby's  furniture,  plate,  linen,  china,  and  books; 
and  on  what  account  it  was,  that  the  vendor  retained  some  of 
the  articles  included  in  the  contract,  while  the  purchaser  made  a 
deduction  from  the  amount  of  the  valuation. 

I  think  that  there  must  likewise  be  an  inquiry  with  respect  to 
the  value  of  the  land.  The  evidence  impeaching  the  valuation 
of  Franklin  and  Olley  is  in  its  nature  more  to  be  depended 
upon,  than  the  testimony  of  the  surveyors  by  whom  that  valuation 
has  been  supported.  My  own  opinion,  upon  the  evidence,  is, 
that  the  land  was  worth  more  than  the  price  which  has  been 
[  *8'2  ]  fixed :  and  I  certainly  *cannot  accede  to  the  position,  that, 
because  the  parties,  by  their  contract,  referred  the  ascertaining 
of  the  value  to  two  individuals,  the  Court  is  bound  by  the  judg- 
ment of  those  individuals,  and  cannot  have  recourse  to  other 
means  in  order  to  satisfy  its  own  conscience.  The  price  was 
not  to  be  fixed  arbitrarily ;  the  intention  of  the  parties  was,  that 
the  land  should  be  sold  for  its  full  value ;  and  the  reference  to 
the  judgment  of  Franklin  and  Olley  was  merely  the  mode  of 
fixing  that  value.  If  the  Court  were  satisfied,  that  the  price  set 
by  them  on  the  property  did  not  come  near  the  true  value,  it 
would  never  interfere  to  enforce  the  performance  of  the  contract. 
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GORDON  V.  EUTHERFORD.  1823. 

(Turn.  &  Buss.  373—377.)  y^-  20. 

[A  FULLER  report  of  this  case,  taken  from  2  L.  J.  Gh.  51,  will  Roiu  Qmrt. 

be  found  in  volume  25  of  the  Revised  Reports.]  ^  ^^^  ^ 


TYSON   V.    COX.  182?. 

(Turn.  &  Buss.  395—400.)  ^IlJ' 

A  surety  is  not  discharged  by  an  arrangement  made  between  the  wr  J^SJ^t  n 

principal  debtor  and  creditor,  when  he  has  authorised  the  principal  r  qu-  1' 

debtor  to  do  the  best  he  can  with  the  creditor,  and  has  subsequently  '-     ^  -" 
expressed  himself  to  be  satisfied  with  the  terms  arranged  between  the 
principal  debtor  and  creditor. 

Gboboe  Henry  Brown  and  William  Price  having  contracted  to 
purchase  a  set  of  freehold  chambers  in  Lincoln's  Inn  for  the  sum 
of  8,000i.,  Brown,  in  the  month  of  April,  1803,  borrowed  the  sum 
of  1,0002.  of  Messrs.  Walpole  Clarke  and  Sisson,  his  bankers,  for 
the  purpose  of  enabling  him  to  complete  the  purchase ;  on  the 
26th  of  April,  1808,  Brown,  and  Henry  Aspinwall  as  his  surety, 
♦entered  into  a  joint  and  several  bond  to  Messrs.  Walpole  &  Co,  [  •soc  ] 
for  securing  the  repayment  of  the  1,0002.,  with  interest  thereon, 
on  the  25th  of  April,  1804,  Upon  the  purchase  being  completed, 
the  chambers  were  conveyed  to  Aspinwall,  in  trust  for  Brown 
and  Price  as  tenants  in  common  in  fee,  and  the  title-deeds  were 
deposited  with  Aspinwall,  by  way  of  indemnity  to  him,  as  to  one 
moiety  of  the  chambers,  for  having  joined  in  the  bond ;  Brown 
i^t  the  same  time  signed  and  delivered  to  Aspinwall  the  following 
agreement :  "  I  do  hereby  agree  that  Henry  Aspinwall  and  his 
heirs  shall  stand  seised  of  my  moiety  of  the  chambers  in 
Lincoln's  Lin,  as  a  security,  to  indemnify  him  the  said  Henry 
Aspinwall  his  heirs  executors  and  administrators,  against  the 
payment  of  the  1,0001.  and  interest  secured  to  Messrs.  Walpole 
&  Co.  by  the  joint  bond  of  him  the  said  Henry  Aspinwall  and 
myself,  and  from  all  losses  and  costs  in  any  way  relating 
thereto."  Brown  had  an  open  cash  account  with  Walpole  &  Co., 
as  his  bankers,  at  the  time  of  the  execution  of  the  bond,  and  the 
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Ttbon  balance  of  that  account  was  then  in  his  favour.  He  also  paid 
Ck>z.  money  into  the  banking  house  of  Walpole  &  Co.  after  the  bond 
was  executed,  but  before  it  became  payable ;  and  he  continued  to 
draw  monies  out  of  the  banking  house  from  the  time  of  the 
execution  of  the  bond  until  the  end  of  the  year  1804,  when  his 
banking  account,  which  was  over-drawn,  was  closed.!  In 
January,  1807,  a  settlement  of  accounts  took  place  between 
Brown  and  Walpole  &  Co.,  and  the  sum  of  2,259Z.  was  found  to 
be  due  from  Brown  to  Walpole  &  Co.  on  the  balance  of  all 
accounts ;  upon  the  occasion  of  this  settlement  the  whole  of  the 
1,000Z.  secured  by  the  bond  was  treated  as  a  debt  remaining  due 
from  Brown ;  Walpole  &  Co.  then  agreed  to  allow  Brown  time 
for  payment  on  his  giving  security  for  the  whole  balance,  and 

[  ♦S97  ]  *Brown  accordingly,  on  the  28rd  of  January,  1807,  executed  a 
warrant  of  attorney  to  Walpole  &  Co.  to  confess  a  judgment 
against  him  for  the  sum  of  2,2592.,  payable  by  instalments,  on 
the  25th  of  March,  1807,  the  24th  of  December,  1807,  and  the 
24th  of  December  in  each  succeeding  year  until  the  whole  should 
be  paid.  The  partnership  of  Walpole  &  Co.  was  afterwards 
dissolved  by  the  retirement  of  Walpole  and  the  death  of  Clarke, 
and  Sisson,  the  surviving  partner,  became  bankrupt.  At  the 
date  of  his  bankruptcy,  several  instalments,  which  had  become 
due  under  the  warrant  of  attorney,  had  been  paid  by  Brown,  but 
the  sum  of  1,1002.,  part  of  the  2,2592.,  was  remaining  unpaid ; 
after  the  bankruptcy  of  Sisson,  Brown  also  became  bankrupt,  and 
Aspinwall  died,  having  appointed  the  plaintiff  to  be  his  executor. 
The  bond  was  not  removed  out  of  the  hands  of  Walpole  &  Co. 
after  the  execution  of  the  warrant  of  attorney,  nor  was  any 
conveyance  executed  by  Aspinwall  of  the  legal  estate  vested  in 
him.  I  The  title-deeds  of  the  chambers  also  remained  with 
Aspinwall  up  to  the  time  of  his  decease,  but  soon  after  his  death. 
Brown  represented  to  the  plaintiff  that  the  1,0002.  and  interest 
secured  to  Walpole  &  Co.  by  the  bond  had  been  paid  off,  and  the 

t  The  balance  due  on  this  aoconnt  the  case,  it  may  be  gathered  from 

was  independent  of  the  1,000Z.  which  the  judgment  that  the  legal  estate 

was  placed  in  the  account  to  the  credit  derolred  upon  the  plaintiff   under 

of  Brown  as  cash  lent  on  bond.  the  will  of  Aspinwall  or  otherwise. 

X  Though  not  expressly  stated  in  -^.  A.  S. 


VOL.XXIV.J  1823.    CH.    T.  &  R.  397—898.  81 

plaintiff  delivered  up  the  title-deeds  to  Brown  on  the  faith  of  such       Ttsok 
representation.  Cox. 

It  was  prayed  by  the  bill,  that  the  bond  might  be  delivered  up 
to  the  plaintiff  to  be  cancelled,  or  that  the  plaintiff,  in  case  the 
Oourt  should  be  of  opinion  that  he  was  liable  to  pay  any  part  of 
the  1,0002.  and  interest  under  the  bond,  might  be  declared  to  be 
entitled  to  a  lien  on  a  moiety  of  the  chambers  for  so  much  as  he 
should  be  held  liable  to  pay. 

Brown,  who  had  obtained  his  certificate  under  the  commission 
issued  against  him,  was  examined  as  a  witness  in  the  cause  on 
the  part  of  the  assignees  of  Sisson,  and  ^proved,  that  in  [*898] 
December,  1806,  he  had  an  interview  with  Aspinwall,  who  had 
been  applied  to  by  Messrs.  Gregg  and  Corfield,  the  solicitors  of 
Walpole  &  Co.,  for  payment  of  the  bond,  and  that  Aspinwall  then 
told  him  to  see  Messrs.  Gregg  and  Corfield  on  the  subject,  and  do 
the  best  he  could  with  them;  that  he  accordingly  saw  Corfield  on 
the  subject,  and  made  the  arrangement  with  him  respecting  the 
warrant  of  attorney,  and  that  he  afterwards  communicated  the 
arrangement  to  Aspinwall,  who  expressed  himself  perfectly 
satisfied  with  it. 

The  cause  was  heard  before  the  Vice-Chancellor  on  the  27th  of 
February,  1818,  and  a  decree  was  then  made,  by  which  the  bill, 
so  far  as  it  sought  to  have  the  bond  delivered  up  to  be  cancelled, 
was  dismissed  with  costs,  and  it  was  declared  that  the  plaintiff 
had  a  lien  on  the  title-deeds  of  the  chambers,  against  the  defen- 
dants, the  assignees  of  Brown,  for  the  amount  of  what  he  should 
pay  or  be  liable  to  pay  to  the  defendants  the  assignees  of  Sisson ; 
Brown's  moiety  of  the  chambers  was  ordered  to  be  sold  for  the 
purpose  of  satisfying  the  lien. 

The  plaintiff  appealed  from  so  much  of  the  decree  as  ordered 
the  bill,  so  far  as  it  sought  to  have  the  bond  delivered  up  to  be 
cancelled,  to  be  dismissed  with  costs. 

The  appeal  was  argued  by  Mr.  Home  and  Mr,  Roupell  for 
the  plaintiff,  Mr.  Hart  for  the  assignees  of  Sisson,  and  Mr. 
Wingfield  and  Mr.  Beames  for  the  assignees  of  Brown ;  and  the 
Lord  Chancellob,  having  taken  time  to  consider  the  case, 
delivered  the  following  judgment : 

B.B. — ^VOL.  XXIV.  o 
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Ttbon  The  first  question  in  this  case  is  whether  Aspinwall  was. 

Cox.  entirely  discharged  from  all  liability  upon  the  bond  in  con- 
sequence of  the  arrangement  made  between  Brown  and  Walpol^ 
&  Co.     There  can  be  no  doubt  that  he  was  so  discharged  if  that 

[  ♦SQO  ]  arrangement  was  made  without  *his  knowledge  or  consent,  and 
he  did  not  subsequently  approve  or  confirm  it,  as  the  result  was 
to  give  Brown,  the  principal  debtor,  time  to  pay  the  bond  by 
various  instalments.  It  is  unnecessary  to  state  the  grounds  upon 
which  the  Court  has  held  that  doctrine ;  it  was  much  considered 
in  the  case  of  Bees  v.  BerrmgtonA  The  question  to  be  decided 
as  to  the  continuing  liability  of  Aspinwall  depends  therefore 
entirely  upon  what  is  the  fair  result  of  the  evidence  of  Brown,  aa 
it  does  or  does  not  a£ford  an  inference  that  Aspinwall  knew  of  the 
arrangement  with  Walpole  &  Co.,  or,  whether  he  knew  of  it  or 
not,  that  he  constituted  Brown  his  agent  for  the  purpose  of 
effecting  it.  Under  the  circumstances  of  the  case,  I  cannot  think 
that  the  Court  has  been  wrong  in  saying  that  Aspinwall  was  not 
entirely  discharged.  Considering  the  liability  of  Aspinwall  to 
have  continued,  the  question  arises  whether  the  bond  has  been 
wholly  or  in  part  discharged  by  the  course  of  payment.  As 
between  Brown  and  the  bankers,  the  settlement  which  took  place 
when  the  warrant  of  attorney  was  given,  disposed  of  the  question 
whether  the  monies  paid  antecedent  to  the  bond  becoming  due 
were  to  be  taken  in  discharge  of  the  bond,  or  to  be  applied  to 
Brown's  account  current  with  the  bankers,  and.  Brown  having 
acted  in  that  settlement  with  the  concurrence  of  Aspinwall,  it 
appears  to  me  that  there  is  no  ground  to  say  that  the  payments 
ought  then  to  have  been  taken  in  discharge  of  the  bond.  If  it 
was  not  then  discharged,  I  think  the  bankers  were  at  liberty  to 
consider  themselves  as  holding  the  bond  as  one  security  and  the 
warrant  of  attorney  as  another  security.  Another  question  has 
been  raised  whether  the  plaintiff,  by  reason  of  his  having 
delivered  up  the  title-deeds,  is  bound  to  convey  the  legal  estate, 
which  was  vested  in  Aspinwall  in  trust  for  Brown,  subject  to  the 
indemnity  of  Aspinwall  against  his  liability  upon  the  bond.     I 

[  *400  ]  cannot  think  that  "^if  a  man  delivers  up  title-deeds  upon  a  fraudu- 
lent misrepresentation  he  is  therefore  compellable  to  convey  the 
t  3  E.  B.  3  (2  Vgb.  Jr.  540). 
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legal  estate  which  he  holds  as  an  indemnity.    My  opinion  is  that       Ttson 

the  legal  estate  is  clothed  with  a  trust  to  indemnify  the  plaintiff        co'x. 

against  his  liability  upon  the  bond,  and  cannot  be  taken  out  of 

his  hands  till  that  indemnity  is  worked  out.    The  consequence  is 

that  this  decree  must  be  affirmed. 

Decree  dinned. 


COLEGEAVE  v.  MANLEY.f  i82S. 

(Turn.  &  Bum.  400—402.)  JV^8. 

A  solicitor,  who  has  dedined  to  proceed  with  a  cause,  will  be  ordered,  Lord 

though  his  bills  of  costs  are  not  paid,  to  deliver  up  the  papers  to  the    K^*^^^*  L.C. 
present  solicitor  of  the  party,  the  latter  undertaking  to  hold  them  sub-        [  ^^  1 
ject  to  the  former  solicitor's  lien  for  what  shall  be  found  due  to  him  on 
the  taxation  of  the  bills. 

An  offer  on  the  part  of  the  former  solicitor,  after  the  motion  is  made, 
to  proceed  with  the  cause,  will  not  prevent  the  Court  from  ordering  him 
to  deliver  up  the  papers  on  the  terms  mentioned  above. 

On  the  6th  of  August,  Mr.  Baphael,  the  solicitor  of  the 
plaintijBf,  wrote  to  him  a  letter,  in  which  he  said,  **  I  have 
assigned  over  your  business,  with  others,  to  Mr.  Betholme  who 
has  taken  my  house,  and  who,  I  doubt  not,  will  do  ample  justice 
to  your  concerns." 

The  plaintiff  declined  to  employ  Mr.  Betholme  as  his  solicitor ; 
and,  finding  that  Mr.  Baphael  had,  without  his  privity,  delivered 
over  the  proceedings  and  papers  connected  with  the  cause  to  Mr. 
Betholme,  he  desired  that  they  might  be  given  up  to  Mr.  Winter, 
his  present  solicitor.  Mr.  Baphael  at  first  promised  that  they 
should  *be  put  into  Mr.  Winter's  hands ;  but  he  afterwards  [  •^oi  ] 
refused  to  deliver  them  up,  till  his  bills  of  costs  were  paid ;  and 
the  want  of  them  was  highly  inconvenient  to  the  plaintiff,  by 
preventing  the  due  prosecution  of  the  inquiries  which  were  going 
on  in  the  Master's  office. 

Mr.  Hart  for  the  plaintiff,  moved,  that  Mr.  Baphael  might 
be  ordered  to  deliver  to  Mr.  Winter,  within  a  week,  all  the  pro- 
ceedings, papers,  &c.  in  his  custody  which  belonged  to  Golegrave, 

t  Robins  V.  Gddingham  (1872)  L.  B.  13  Eq.  440,  41  L.  J.  Ch.  813. 

o  2 
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CoLJBOBAvx   or  related  to  the  suit,  Winter  undertaking  to  hold  them  subject 
Manlst.     to  Baphael's  lien,  and  that  the  bills  might  be  referred  for  taxa- 
tion on  the  usual  terms. 

Mr.  Raphael,  in  his  affidavit,  stated,  that  it  had  been  and 
was  his  intention  to  continue  to  superintend  the  business. 

Mr.  Treslove,  against  the  motion  : 

Mr.  Baphael  was  willing  to  superintend  the  suit,  so  that  the 
client  would  still  have  the  benefit  of  his  responsibility  and  atten- 
tion. Even  if  he  had  absolutely  declined  to  proceed,  the  only 
order  that  could  be  made  against  him  would  be,  that  he  should 
produce  the  papers  for  the  use  of  the  plaintiff,  CommereU  v. 
Paynton.\  Papers,  on  which  a  solicitor  has  a  lien,  are  never 
taken  out  of  his  hands,  till  his  bills  of  costs  are  paid  ;  at  least, 
the  sum  due  to  him  must  be  paid  into  Court,  before  he  is  re- 
quired to  part  with  the  papers. 

Thb  Lord  Chancellor  : 

A  solicitor  cannot  assign  over  a  client,  or  a  client's  business. 
I  formerly  thought  that  these  bargains,  by  which  one  solicitor 
[  •402  ]  assigns  his  business  over  to  another,  were  contrary  *to  public 
policy.  The  Court  of  King's  Bench  entertained  a  different 
opinion,  on  the  ground  that  the  client  could  say,  "  my  business 
shall  not  be  so  assigned."  I  doubt,  however,  whether  the  Court, 
in  coming  to  such  a  conclusion,  recollected  sufficiently  the 
situation  in  which  a  client  generally  is,  when  a  recommendation, 
purchased  with  money,  is  thus  urged  upon  him. 

I  look  upon  Mr.  Baphael  as  having  dissolved  the  connection  of 
solicitor  and  client ;  for  it  is  not  enough,  that  he  was  willing  to 
superintend  the  plaintiff's  business.  Now,  where  the  solicitor 
discharges  himself,  the  rule  is  quite  different  from  what  it  is 
where  the  solicitor  is  discharged  by  the  client.  I  remember,  the 
Court  of  Common  Pleas  held,  that  an  attorney,  if  he  refused  to 
go  on  with  the  business,  should  not  recover  for  the  part  which 
he  had  done.  As  to  requiring  the  party  to  pay  the  amount  of 
the  costs  into  Court,  that  is  a  term  which  I  will  not  impose ;  for 
t  18  E.  E.  1  (1  Swanst.  1). 
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it  is  a  term  with  which  not  one  half  of  the  suitors  could  comply,    colbobavk 
So  far  as  the  use  of  papers  is  concerned,  the  suitor,  when  his     manlbt. 
solicitor  discharges  himself,  must  have  his  business  conducted 
with  as  much  ease  and  celerity,  and  as  little  expense,  as  if  the 
connection  of  solicitor  and  client  had  not  been  dissolved. 

Mr.  Treslove,  on  behalf  of  Mr.  Raphael,  now  offered,  that 
Mr.  Raphael  should  proceed  with  the  cause. 

Thb  Lobd  Ghancbllob  : 

How  can  Mr.  Raphael  now  o£fer  to  proceed  with  the  cause  ? 
He  has  assigned  his  business.  The  papers  must  be  given  up  to 
Mr.  Winter,  on  his  signing  a  receipt  for  them,  and  undertaking 
to  hold  them,  subject  to  Mr.  Raphael's  lien. 


BARKER  V.   LEA.t  is^s. 

Dee.  2. 
(Turn.  &  Eu88.  413-416.)  

A  testator  bequeaths  the  residue  of  bis  property  to  his  nephews  and    "^      ^ 
nieces  on  their  respectively  attaining  twenty-five,  with  a  direction  that  M^f^ 

his  trustees  shall,  in  the  meantime,  apply  the  profits  to  their  mainten-  ^  '  ^ 
anpe ;  but  in  case  of  the  death  of  any  of  them  immarried  and  without  *- 
issue,  he  gives  the  shares  of  those  so  dying  unto  the  survivors  equally, 
to  be  paid  at  the  same  time  with  their  original  shares ;  first  a  nephew 
and  then  a  niece  die,  under  twenty-five,  unmarried  and  without  issue : 
the  whole  residue  is  divisible  among  the  survivors  who  attain  the 
specified  age.  . 

A  TB8TAT0R  bj  his  will,  after  giving  legacies  to  his  brothers 
and  sisters  therein  named,  bequeathed  all  the  residue  of  hb 
estate,  as  well  real  as  personal,  *'  unto  all  and  every  the  child  or 
children  of  my  brothers  and  sisters  aforesaid  who  shall  be  Jiving 
at  the  time  of  my  decease,  on  their,  his,  or  her  respectively 
attaining  the  age  of  twenty-five  years,  in  equal  shares ;  but  in 
case  of  the  decease  of  any  of  the  aforesaid  brothers  and  sisters, 
leaving  issue  bom  in  wedlock,  then  the  child  or  children  to  have 

t  The  case  is  questioned  by  Mr.  maintained  in  later  cases.    See  In  re 

Jarman,    but   the   distinction   here  Mervin,  '91,  3  Gh.  197,  60  L.  J.  Gh. 

taken  by  the  M.  B.  between  a  gift  671;  In  re  Parker  (1880)  16  Ch.  D. 

to  a  class  and  gifts  to  individuals  is  44.^0.  A.  S. 
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Barkeb  and  enjoy  the  same  share  as  if  the  parent  had  been  living  at  the 
Lea.  time  of  my  decease;  the  principal  of  all  such  monies  to  be 
employed  by  my  said  executors  and  trustees,  and  the  survivors 
of  them  in  such  way,  as  they,  in  their  discretion,  think  most 
advantageous,  and  the  profits  and  produce  of  my  said  residuary 
property  to  be  in  the  meantime  laid  out  and  applied  by  my  said 
executors  and  trustees,  and  the  survivor  and  survivors  of  them, 
for  and  towards  their  maintenance,  education,  and  support 
equally,  until  they  respectively  attain  the  age  of  twenty-five 
years  as  aforesaid  :  and  in  case  of  the  death  of  any  or  either  of 
them  unmarried  and  without  issue,  then  I  give  and  bequeath  the 
part  or  share  of  hfm,  her,  or  those  so  dying  without  issue,  unto 
the  survivor  and  survivors  of  them  equally,  share  and  share 
aUke,  and  to  be  paid  to  them  respectively  at  the  same  time  along 
with  their  own  original  shares." 

Bichard  Bousfield  Sims,  one  of  the  class  of  children  to  whom 
the  residue  was  given,  died  unmarried  and  without  issue  before 
he  attained  twenty-five ;  and  afterwards  Sophia  Maria  Bousfield, 
another  of  that  class  of  children,  died  under  twenty-five,  un- 
married and  without  issue. 

[  414  ]  ^he  only  question  argued,  was,  whether  that  portion  of  the 

share  of  Bichard  Bousfield  Sims,  which,  on  his  death,  survived 
to  Sophia  Maria  Bousfield,  became  a  vested  interest  in  her,  and 
was  transmitted  to  her  personal  representative ;  or  whether,  upon 
her  death,  the  whole  survived,  and  not  merely  her  original  share, 
to  the  other  residuary  legatees. 

Mr.  Home  for  the  plaintiffs,  argued,  that  the  whole  of  the 
fund  continued  divisible  among  the  surviving  nephews  and 
nieces,  and  that  no  interest,  whether  original  or  accrued,  vested 
in  any  of  them  till  they  attained  twenty-five. 

Mr.  ShadweU,  contra  : 

In  Pain  v.  Benson f\  Lord  Habdwicee  says,  "where  a  man 
gives  a  sum,  suppose  1,0002.,  to  be  divided  among  four  persons 
as  tenants  in  common,  and  that,  if  one  of  them  die  before  twenty- 
one  or  marriage,  it  shall  survive  to  the  other :  if  one  dies  and 

t  3  Atk.  80. 
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three  are  living,  the  share  of  that  one  so  dying  will  survive  to  Babkxb 
the  other  three ;  but  if  a  second  dies,  nothing  will  survive  to  the  lba. 
remainders  but  the  second's  original  share,  for  the  accruing 
share  is  as  a  new  legacy,  and  there  is  no  further  survivorship." 
And,  though  in  that  case  he  decided  that  the  accrued,  as  well  as 
the  original,  shares  went  over,  he  proceeded  upon  the  manifesta- 
tion of  intention  which  appeared  from  the  particular  provisions 
of  the  will.  The  words,  **  in  case  of  the  death  of  one  of  them 
cmmarried  and  without  issue,  I  give  the  share  of  him,  her,  or 
those  so  dying  unto  the  survivors  equally,"  are  a  direct  and 
immediate  gift  to  the  persons,  who,  at  the  time  of  such  death, 
answer  the  description  of  "  survivors."  The  share,  therefore, 
-which,  upon  the  death  of  the  nephew,  accrued  to  Sophia,  was  a 
vested  interest  in  her ;  and  there  are  no  words,  which,  upon  her 
^death,  could  carry  it  away  from  her  personal  representatives,  L  *^^^  1 
and  over  to  the  other  nephews  and  nieces. 

Mr.  Wingfield  and  Mr.  Wray,  for  the  trustees  : 
Budge  v.  Barker y\  Worlidge  v.  Chwrchilly  I  Ferguson  v.  Dunbar,^ 
and  Wilmot  v.  Wilmot,\\  were  cited. 

The  Mastbb  of  thb  Bolls  : 

Where  distinct  legacies  are  given  with  survivorship,  the 
general  rule  is,  that  the  clause  of  survivorship,  unless  extended 
by  particular  words,  attaches  only  to  the  original  shares  and 
does  not  affect  the  accruing  shares,  which  therefore  become 
vested  in  the  individuals  who  are  the  survivors  for  the  time 
l)eing.  That  rule  is  recognised  by  Lord  Habdwiceb,  in  Pain  v. 
Benson;  and  subsequent  cases,  though  they  have  introduced 
exceptions,  have  not  broken  in  upon  it.  The  principal  exception 
is,  where  the  disposition  is,  not  of  separate  legacies,  but  of  one 
aggregate  fund,  which  the  testator  meant  should  remain  an 
aggregate  fund,  and  should  not  be  broken  into  fragments,  if  some 
of  the  persons,  to  whom  interests  in  it  were  given,  happened  to  die. 

Now,  in  this  case,  the  testator  is  disposing  of  an  aggregate 
fund ;  he  speaks  of  the  residue  as  one  mass,  and  there  is  nothing 

t  Oa.  temp.  Talb.  124.  $  3  Br.  C.  C.  469,  in  the  note. 

J  5  Br.  a  0.  465.  ||  6  B.  B.  196  (8  Vee.  10). 


88  1828.    CH.    T.  &  R.  415—416.  [r.b. 

Babkbb      in  the  will  which  leans  towards  the  idea  of  separate  subdivision. 

LxA.        He  directs  his  trustees  to  '^employ  the  principal  of  all  such 

monies  in  such  way  as  they  think  most  advantageous,  and  to 

apply  the  profits  towards  the  maintenance  of  the  children,  until 

they  respectively  attain  twenty-five ; "  plainly  intimating,  that, 

[  ^^16 1  notwithstanding  ^intermediate  deaths,  the  aggregate  fund  was  to 
remain  entire,  till  it  were  seen  who  were  the  persons  entitled  to 
it.  If  any  child  died  under  twenty-five,  there  was  nothing  which, 
correctly  speaking,  could  be  said  to  go  from  that  child  to  the 
survivors ;  for,  in  that  event,  such  child  was  not  entitled  to  any 
interest  in  the  fund.  After  attaining  twenty-five,  the  child  took 
a  vested  interest  in  his  share,  and  such  share  could  not  afterr 
wards  survive.  My  opinion,  therefore,  is,  that  the  survivors 
take  the  whole  of  the  residue. 

The  only  objection  to  this  construction  is,  that  it  gives  no 
effect  to  the  words,  ''  In  case  of  the  death  of  any  or  either  of 
them  unmarried,  and  without  issue,  then  I  give  or  bequeath  the 
part  or  share  of  him,  her,  or  those,  so  dying  without  issue,  unto 
the  survivor  and  survivors  of  them,  equally  share  and  share 
alike,  and  to  be  paid  to  them  respectively  at  the  same  time  along 
with  their  own  original  shares."  If  the  first  part  of  the  will 
had  been  ambiguously  expressed,  I  should  have  thought  that 
these  words  afforded  a  strong  ground  for  contending  that  the 
original  shares  were  vested  interests,  though  not  payable  till 
twenty-five.  But  the  words  **  on  their,  his,  or  her  respectively 
attaining  the  age  of  twenty^five  years,"  are  annexed  to  the  sub- 
stance of  the  bequest.  The  gifts  were  contingent;  and,  in  the 
events  which  have  happened,  nothing  vested  in  Bichard  Bousfield 
Sims  and  Sophia  Maria  Bousfield. 


1823.  SUMNER  V.   POWELL. 

J}ee.  S. 
(Turn.  &  Eu88.  423—425.) 

^  [For  a  report  of  this  case  below,  taken  from  2  Mer.  80,  see 

16  B.  B.  186.    A  note  of  the  judgment  on  this  appeal  will  be 
found  in  16  B.  B.  at  p.  142.] 
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COOPE  V.  TWYNAM.  is^s. 

July  28,  29. 
(Turn.  &  Bliss.  426—429.)  Bee.  8. 

Where   sureties  are  bound   by  different   instruments   for   distinct  ,     , 

portions  of  a  debt  due  from  the  same  principal,  and  the  suretyship  of  eldon,  L.C. 

each  is  a  separate  and  distinct  transaction,  there  is  no  right  of  con-  [  426  1 
tribution  between  them. 

Thb  bill  in  this  caase,  amongst  other  things,  prayed,  that  a 
bond,  which  had  been  executed  by  the  plaintiff  and  John  Brice 
deceased,  for  securing  to  the  defendant  Twynam  the  sum  of  4002. 
and  interest  payable  on  the  24th  of  December,  1814,  might  be 
delivered  up  to  be  cancelled,  and  for  an  injunction  in  the  mean- 
time to  restrain  proceedings  at  law  upon  the  bond. 

The  principal  case  stated  by  the  bill  in  support  of  the  relief 
prayed  respecting  the  bond  was,  that  in  August,  1812,  the  plain- 
tiff and  William  Sogers  and  William  Purdue  Smith  respectively 
agreed  to  become  security  with  the  said  John  Brice  for  the 
payment  to  the  defendant  Twynam  of  such  sum  of  money,  not 
exceeding  1,2002.,  as  Brice  might  be  found  indebted  to  Twynam 
upon  the  settlement  of  an  account  then  depending  between  them ; 
that  it  was  agreed  that  such  security  of  the  plaintiff  and  Sogers 
and  Smith  respectively  should  be  given  by  three  several  bonds 
payable,  with  interest,  at  different  periods,  that  is  to  say,  one 
bond  from  Brice,  and  Smith  as  his  surety,  for  the  payment  of 
400Z.,  and  interest,  on  the  24th  of  December,  1818;  another 
bond  from  Brice,  and  the  plaintiff  as  his  surety,  for  the  payment 
of  4001.,  and  interest,  on  the  24th  of  December,  1814;  and 
another  bond  from  Brice,  and  Bogers  as  his  surety,  for  the 
payment  of  400Z.,  and  interest,  on  the  24th  of  December,  1815 ; 
that  Brice  and  Twynam  accordingly  caused  three  several  bonds 
to  the  effect  aforesaid  to  be  prepared,  and  that  the  plaintiff  and 
Sogers  respectively  executed  the  bonds  in  which  they  were 
^respectively  named  as  sureties,  but  that  Smith  declined  to  [  *427  ] 
execute  the  bond  in  which  he  was  named  as  surety,  or  to  carry 
the  agreement  with  Twynam  into  effect.  The  bill  charged,  that 
the  execution  of  the  bonds  was  one  entire  agreement,  and  that 
as  Smith  did  not  execute  the  bond  in  which  he  was  named  as 
surety,  the  plaintiff  was  not  bound  by  the  bond  which  he  had 
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CooPE      executed ;   and  it  further  charged,  that  the  bond  executed  by  the 

TwYiTAM.     plaintiff  was  executed  by  him  upon  the  faith  and  expectation 

that  Smith  would  execute  his  bond,  and  that  Brice  would  thereby 

be  relieved  from  the  payment  of  the  1,2002.  to  Twynam  until  the 

bonds  should  respectively  become  payable. 

The  defendant  Twynam,  by  his  answer,  said  that  in  August, 
1812,  Brice  was  indebted  to  him  in  the  sum  of  1,3642.  or  there- 
abouts, upon  the  balance  of  an  account  which  was  then  depending 
between  them,  and  that  being  pressed  for  payment  of  the 
balance,  Brice  proposed  to  give  security  for  1,2002.  part  thereof, 
and  offered  as  such  security  the  three  several  bonds  mentioned 
in  the  bill.  He  further  said,  he  believed  that  the  plaintiff  and 
Eogers,  each  of  them  alone  and  separately  from  the  other,  agreed 
to  become  bound  with  Brice  for  the  payment  of  4002.  to  him,  the 
defendant,  without  any  reference  to  the  settlement  of  accounts 
between  him  and  Brice,  and  without  the  plaintiff  and  Bogers 
becoming  sureties  or  liable  for  the  default  of  each  other,  or  of 
Smith ;  and  he  said  he  believed,  that  for  the  purpose  of  giving 
the  aforesaid  security,  the  plaintiff,  for  himself  alone,  and 
without  any  privity  or  connection  with  Bogers  or  Smith,  agreed 
to  join  Brice  in  a  bond  for  the  payment  of  4002.  and  interest  on 
the  24th  of  December,  1814  ;  and  Bogers,  in  like  manner,  agreed 
to  join  Brice  in  a  bond  for  the  payment  of  4002.  and  interest 
upon  the  24th  of  December,  1815 ;  but  he  said  he  did  not 
[  •428  ]  *believe  that  Smith  ever  agreed  to  join  Brice  in  a  bond  for  the 
payment  of  4002.  and  interest  on  the  24th  of  December,  1818, 
although,  at  the  time  when  the  other  bonds  were  executed,  Brice 
had  induced  him  to  believe  that  Smith  would  execute  such  a 
bond.  He  admitted  that  the  three  bonds  were  prepared  by  his 
solicitor,  (who,  he  said,  acted  on  that  occasion  as  the  solicitor  of 
Brice)  and  that  the  plaintiff  and  Bogers  respectively  joined  with 
Brice  in  the  bonds  in  which  they  were  named  as  co-obligors 
with  him ;  and  that  Smith  declined  on  his  part  to  execute  the 
bond  in  which  he  was  named  as  co-obligor  with  Brice,  and  he 
insisted  that,  notwithstanding  Smith  did  not  execute  that  bond, 
the  plaintiff  was  bound  by  the  bond  which  had  been  executed  by 
him.  He  denied  that  the  execution  of  the  bonds  was  one  entire 
agreement,  and  said  that  he  did  not  believe  that  the  plaintiff 
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executed  the  bond  in  which  he  had  joined,  upon  the  faith  and       Coopb 
expectation  that  Smith  would  execute  the  other  bond,  and  that     twtoam. 
Brice  would  thereby  be  relieved  from  the  payment  of  the  1,2002. 
until  the  bonds  should  respectively  become  payable. 

Mr.  Hart  and  Mr.  Koe  moved  for  the  injunction  upon  the 
merits  confessed  by  the  answer. 

Mr.  Sugden  and  Mr.  RomiUy  for  the  defendant,  relied  upon       [  *29  ] 
the  fact  of  the  sureties  having  entered  into  several  and  distinct 
obligations  as  an  answer  to  the  motion. 

The  Lobd  Chanobllob: 

These  cases  of  sureties  depend  upon  nice  distinctions  in  point 
of  fact ;  Bering  v.  Lord  Winchelsea  t  settled,  that  if  three  persons 
became  sureties  for  12,000Z.,  each  in  a  separate  bond  for  4,000Z., 
there  would  be  a  right  of  contribution  between  them.  That 
case  was  much  doubted  in  Westminster  Hall  at  the  time  it  was 
decided ;  but  I  believe,  upon  consideration,  it  will  be  found  to  be 
quite  right.  In  that  case  it  was  said  by  the  sureties,  we  will 
each  give  a  bond  for  4,000/.,  but  beyond  that  we  will  not  be 
liable ;  it  was  held  however  that  there  was  a  liability  between 
them  as  co-sureties.  The  present  case  depends  upon  the 
question,  whether  this  was  really  a  separate  and  distinct  trans- 
action, or  the  same  transaction  split  into  different  parts.  If  the 
case  of  Dering  v.  Lord  Winchelsea  be  right,  and  there  was  an 
agreement  that  A.,  B.,  and  C.  should  become  liable  for  1,2002., 
each  in  a  bond  for  4002.,  there  would  be  a  right  of  contribution 
between  them ;  and  then  it  would  be  a  question  whether,  if  the 
bonds  were  not  given  by  all,  they  would  be  obligatory  upon  any  ? 
That  would  depend  upon  nice  distinctions.  It  might  be  waived 
by  subsequent  transactions. 

The  Lobd  Chakcbllob  said  that  he  considered  the  bonds  in       Dee.  3. 
this  case  as  distinct  obligations,  and  that  it  was  impossible  to 
apply  the  doctrine  in  Dering  v.  Lord  Winchelsea. 

Injunction  refused. 
t  1  E.  B.  41  (1  Cox,  318). 
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1828,  HOENER  V.  SWANN.t 

^^'  (Turn.  &  Buss.  430-432.) 

BolU  Court.  j^  tenant  for  life,  with  a  power  of  appointing  the  property  by  will  to 

^^M  ^*^^'  all  or  any  of  the  testator's  children,  may  release  or  extinguish  the  power. 

[430]  William  Hobneb  being  seised  of  the  premises  in  question, 

subject  to  a  joint  power  of  appointment  by  him  and  his  father, 
which  was  not  exercised,  devised  to  Mansfield  and  HoUoway, 
and  their  heirs,  all  his  real  and  personal  estate,  to  hold  the  same 
unto  the  use  of  them,  their  heirs,  &c.  upon  trust  "  to  permit  his 
wife,  Elizabeth  Homer,  to  use  the  same  for  her  use,  and  for  the 
purpose  of  maintaining  his  children  until  they  should  attain  the 
age  of  twenty-one,  and  during  her  life  in  case  she  should  so  long 
continue  his  widow ;  and  after  her  decease,  then  for  such  or  all 
of  his  children  and  their  respective  lawful  issue,  and  for  such 
estates,"  &c.  as  his  wife  by  her  last  will,  or  by  any  writing 
purporting  to  be  her  will,  &c.  should  give,  devise,  and  bequeath 
the  same ;  and  in  default  of  such  will,  in  trust  for  all  and  every 
his  children  living  at  his  decease,  or  born  in  due  time  afterwards, 
and  their  heirs,  &c.  respectively,  share  and  share  alike ;  but  if 
any  of  them  died  under  twenty-one,  without  leaving  lawful  issue, 
then  in  trust,  as  to  the  share  or  shares  of  such  child  or  children, 
for  the  survivors  or  survivor,  and  their  respective  heirs,  &c. 
share  and  share  alike.  He  subsequently  directed,  that,  in  case 
his  wife  should  marry  again,  the  trustees  should  convey  and 
assign  to  each  of  his  children  successively,  upon  their  respec- 
tively attaining  the  age  of  twenty-one,  so  much  of  the  real  and 
personal  property  as  would  amount  to  his  or  her  equal  share 
thereof;  and  in  case  any  of  his  children  should  die  after  his 
wife  should  marry  again,  and  leave  lawful  issue,  he  gave  to  the 

[  *48i  ]  use  of  the  said  issue,  their  heirs,  &c.  *the  same  proportion  of  his 
real  and  personal  property  as  their  father  or  mother  would  have 
been  entitled  to,  in  case  he  or  she  had  lived  to  attain  twenty-one ; 
but  in  case  any  of  his  children  should  die,  after  his  wife  should 
marry  again,  without  leaving  lawful  issue,  he  directed  that  the 
share  of  such  child  should  go  to  the  survivor. 

t  In  re  BadcUffe,  '92,  1  Ch.  227,  61  L.  J.  Ch.  186;  In  re  Somes,  '96,  1  Ch. 
250. 
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The  testator  left  a  widow  and  four  children,  all  of  whom      Hornxb 
attained  twenty-one.    One  of  them  died  Bubsequently,  leaving      swaVn.- 
her  eldest  brother  her  heir-at-law.    The  widow  and  the  three 
sorviving  children  contracted  to  sell  the  devised  estate ;  and  the 
bill  was  filed  by  them  for  the  specific  performance  of  the  con- 
tract. 

The  purchaser,  by  his  answer,  submitted,  that  the  plaintiffs 
could  not  make  a  good  title  by  reason  of  the  widow's  power  of 
appointing  by  will,  and  of  the  contingent  interests  given  to  the 
issue  of  the  children. 

Mr.  Sugden  and  Mr.  Sidebottom,  for  the  plaintiffs : 

The  question  is  whether  the  wife's  power  can  be  released  or 
extinguished.  It  is  not  a  power  simply  collateral,  but  is  a  power 
in  gross,  and  is  therefore  capable  of  being  destroyed  by  the 
donee ;  and  the  circumstance,  that  it  is  to  be  exercised  in  favour 
of  a  limited  class  of  objects,  namely,  the  children  or  their  issue, 
does  not  alter  its  natiire.  The  point,  though  once  regarded  as 
liable  to  doubt,  must  now  be  considered  as  settled ;  for  it  was 
expressly  decided  in  Smith  v.  Death. \ 

Mr.  Cooper,  contra  : 
It  has  hitherto  been  considered  a  very  doubtful  question,  [  *432  ] 
whether  such  a  power,  as  is  here  given  to  the  *widow,  can  be 
destroyed.  "  Lawyers  of  great  eminence,"  says  a  text  writer, 
**  have  been  of  opinion,  that  a  power  to  a  tenant  for  life,  to 
appoint  the  estate  among  his  children,  is  a  mere  right  to  nomi- 
nate one  or  more  of  a  certain  number  of  objects  to  take  the 
estate ;  and  that,  consequently,  it  is  merely  a  power  of  selection, 
and  cannot  be  barred  by  fine."  In  Jesson  v.  Wright,l  Lord 
BsDBSDAiiE  says,  "How  can  a  man,  having  a  power  for  the 
benefit  of  children,  destroy  it?"  Tondinson  v.  Dighton^  leans 
towards  the  same  conclusion.  The  solitary  decision  in  Smith  v. 
Death  cannot  be  considered  as  determining  the  point  so  conclu- 
sively that  the  Court  will  compel  a  purchaser  to  accept  a  title 
like  this. 

t  21  B.  B.  314  (6  Mad.  371).  §  1  P.  Wme.  149. 

t;2lE.E.  11.(2  Bligk,  15). 


M 
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Lb.b. 


HOKRSS 
V. 

Swank. 


The  Master  of  the  Bolls  : 

The  Yicb-Ghancellor  has  given  a  solemn  opinion  upon  the 
point ;  and  his  decision  has  been  acquiesced  in.  I  shall  there- 
fore follow  it. 


As  to  the  second  point  raised  by  the  answer,  it  was  admitted, 
that,  upon  the  true  construction  of  the  will»  none  of  the  limita- 
tions over  could  take  effect,  when  all  the  children  had  attained 
twenty-one. 

Decree  for  specific  performance^ 


1828. . 
Dee.  10. 

Rolls  Court. 

Plumeb, 

M.B. 

[433] 


COURTOY  V.  VINCENT. 

(Turn.  &  Eu88.  433—434.) 

A  testator  directs  his  executors  and  trustees  to  pay  certain  annuities 
and  legacies,  '*  dear  of  the  property  tax,  and  all  expenses  attending  the 
same ; "  the  legacy  duty  ought  to  be  paid  by  the  executors  out  of  the 
assets  of  the  testator,  and  the  annuitants  and  legatees  are  entitled  to 
receive  the  full  amount  of  their  respective  legacies  and  annuities,  with- 
out any  deduction  in  respect  of  legacy  duty. 

The  testator,  by  his  will  dated  the  28th  of  May,  1814,  gave 
various  annuities  and  legacies;  and  he  requested  ''that  his 
executors  and  trustees  would  pay  all  such  annuities  and  legacies 
as  aforesaid,  clear  of  property  tax  and  all  expenses  whatsoever 
attending  the  same." 

A  petition  was  now  presented,  praying  that  the  amount  of 
certain  sums,  which  the  executors  had  retained  out  of  the 
legacies  and  annuities,  and  applied  in  discharge  of  the  legacy 
duty,  might  be  paid  to  the  annuitants  and  legatees. 

Mr.  Home  and  Mr.  Knight,  for  the  petition,  cited  Barksdale 
V.  OiUiatl  to  shew,  that  the  executors  ought  to  pay  the  legacy 
duty,  and  that  the  annuitants  and  legatees  were  entitled  to 
receive  the  full  amount  of  the  benefits  given  them  by  the  will» 
without  any  deduction  in  respect  of  legacy  duty. 


t  Beg.  Lib.  1823,  A.  466. 


t  18  B.  B.  139  (1  Swanst.  562). 
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Mr.  Pemberton,  contra  : 

The  words  "  clear  of  the  property  tax  "  cannot  be  construed  to 
mean  ''  clear  of  the  legacy  duty ; "  the  property  tax  did  not  arise 
till  the  legacy  duty  was  paid.  The  words  ''  clear  of  all  expenses 
attending  the  same"  may  mean  either  clear  of  all  expense 
attending  the  property  tax,  or  clear  of  all  expense  attending  the 
legacies  and  annuities;  but  on  neither  construction  can  *the 
payment  of  the  legacy  duty  be  considered  as  an  expense  within 
the  meaning  of  that  phrase.  The  payment  of  the  legacy  duty  is 
a  burden  thrown  on  the  executor,  and  the  Act  of  Parliament 
directs  him  to  retain  the  amount  out  of  the  bequest. 

The  Mastbb  of  thb  Bolls  was  of  opinion  that  the  intention 
of  the  testator  was  to  give  the  legacies  and  annuities  free  from 
legacy  duty,  and  made  an  order  accordingly. — ^Beg.  Lib.  1828, 
A.  117, 118. 


CJOURTOT 
VlNOBNT. 


[•4S4] 


TOMLIN  V.  BECK.t 

(Turn.  A  Buss.  438—441.) 

A  person  who  is  permitted  by  an  executor  to  possess  himself  of  part 
of  the  assets  of  a  testator,  and  who,  after  the  executor's  death,  and  when 
Hiere  is  no  legal  personal  representative  either  of  the  testator  or  of  the 
executor,  retains  the  assets,  and  acts  in  the  execution  of  the  trusts  of 
the  will,  is  not  executor  de  son  tort  to  the  original  testator. 

John  Southwell,  by  his  last  will,  gave  some  small  annuities, 
and  bequeathed  the  residue  of  his  property  to  his  grandchildren. 
He  died  in  1768,  leaving  nine  grandchildren ;  and  his  will  was 
shortly  afterwards  proved  by  John  Court  and  John  Beck,  two  of 
the  persons  whom  he  had  named  executors.  In  1799,  the  last  of 
the  annuities  given  by  the  will  expired.  John  Beck,  the  survivor 
of  the  two  executors,  died,  in  1800,  intestate ;  and  no  letters  of 
administration  were  taken  out,  either  to  him,  or  to  Southwell. 
Before  the  expiration  of  the  last  of  the  annuities  in  1799,  Beck, 
the  executor,  being  desirous  (as  the  answer  expressed  it)  to  give 
up  the  trust,  paid  over  the  balance  of  Southwell's  assets,  then  in 
his  hands,  to  his  own  son,  the  defendant  Beck,  who  from  that 
time  acted  in  the  execution  of  the  testator's  will,  making 
t  CotOe  V.  Aldrieh,  16  B.  E.  433  (4  M.  &  S.  176).' 


1823. 
Dec.  11. 

JlolU  Court. 

Plumeb, 

M.R. 

[438] 
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T0MX.1N      payments  to,  and  settling  accounts  with,  the  persons  beneficially 
Bbok.       entitled. 

The  bill  was  filed  in  1820  by  Tomlin,  one  of  Southwell's 
grandchildren,  against  Beck  the  son,  and  against  the  personal 
representative  of  Court,  in  order  to  compel  them  to  account  for 
the  assets  of  Southwell  possessed  by  either  of  the  executors,  or, 
since  their  decease,  by  either  of  the  defendants. 

It  appeared  from  passages  of  the  answer  which  were  read, 
that,  in  1810,  the  clear  balance,  divisible  among  the  legatees, 
was  39Z.  5s.  Of  this  sum  eight  equal  shares  were  paid  to  the 
persons  respectively  entitled,  who  thereupon  executed  a  release 

[  **3^  ]  of  all  their  demands  *in  respect  of  their  testator's  estate.  The 
ninth  share,  amounting  to  4Z.  Is.  2(£.,  was  left  and  still  remained 
in  the  hands  of  the  defendant's  attorney,  for  the  purpose  of  being 
paid  over  to  Tomlin,  whenever  he  chose  to  apply  for  it. 

Mr.  Wakefield,  for  the  plaintiff,  contended,  that  Beck  the 
son,  by  having  possession  of  the  assets  of  Southwell  in  specie, 
both  during  the  life  and  after  the  death  of  Beck  the  father,  and 
by  having  affected  to  act  in  the  execution  of  the  trusts  of  the 
testator's  will,  and  to  do  all  which  his  personal  representative 
ought  to  have  done,  and  that  too  at  a  time  when  there  was 
nobody  filling  the  character  of  legal  personal  representative,  had 
made  himself  executor  de  son  tort  to  Southwell,  and  in  that 
capacity  was  liable  to  render  the  account  which  the  plaintiff 
sought ;  or  if  he  was  not  executor  de  son  tort,  he  had,  at  least, 
placed  himself  in  the  situation  of  a  trustee,  and,  as  such,  ought 
to  account. 

It  was  not  attempted  to  make  out  any  case  against  Court's 
personal  representative. 

Mr.  Home  and  Mr.  Duckworth,  for  the  defendant  Beck. 

Thb  Master  of  the  Bolls: 

This  plaintiff  can  have  no  right  to  the  relief  prayed,  unless 
the  defendant  is  clothed  with  that  character  of  executor  de  son  tort, 
introspect  of  which  the  account  is  sought.    Now  I  apprehend 
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that  there  cannot  be  an  executor  de  son  tort  constituted  by  ToMLnrf 
intermeddling  with  the  assets  of  a  testator,  when  there  is  a  b^k. 
rightful  executor  acting  in  the  administration  of  those  assets. 
An  executor  de  son  tort  can  be  only  where  no  person  is  clothed 
with  '*'the  character  of  rightful  executor,  t  If  a  stranger  possesses  [  ^440  ] 
himself  of  any  part  of  the  assets  in  the  lifetime  of  the  rightful 
executors,  the  only  effect  of  his  intermeddling  is  to  create  a 
privity  between  him  and  those  who  have  the  legal  interest  in  the 
estate,  and  to  make  him  responsible  to  them.  Were  the  mere 
;)osses8ion  of  assets  to  constitute  a  man  executor  de  son  tort^  there 
might  be,  at  one  and  the  same  time,  both  a  rightful  executor  and 
an  executor  de  son  tort — the  former  deriving  his  title  from  the 
will  which  he  had  proved — the  latter  clothed  with  his  character 
by  virtue  of  his  having  part  of  the  assets  in  his  hands ;  and  if 
portions  of  the  effects  of  the  deceased  could  be  traced  into  the 
possession  of  twenty  or  more  persons,  each  of  them  would,  upon 
that  principle,  be  an  executor  de  son  tort. 

Though  Beck,  the  father,  some  time  before  his  death,  handed 
over  the  residue  of  the  assets  to  his  son,  he  could  not  make  an 
assignment  of  the  executorship,  or  devest  himself  of  his  own 
responsibility;  and  if  there  had  been  twenty  individuals 
employed  by  him,  who  had  received  and  acted  in  the  administra- 
tion of  the  assets,  they  would  have  been  accountable  to  him,  and 
he,  to  the  estate.  The  defendant's  possession  of  the  assets 
having  taken  place  in  the  lifetime  of  his  father,  he  must,  if  he 
ever  was  executor  de  son  tort  to  Southwell,  have  been  so  during 
the  life  of  the  rightful  executor.  It  is  clear,  therefore,  that  he 
never  was  in  any  manner  clothed  with  the  character  of  executor. 
He  was  merely  an  agent,  *who,  at  the  executors'  request,  took  [  *44i  ] 
upon  himself  the  active  duty  of  administering  the  balance  of  this 
small  estate.  That  does  not  make  him  accountable  for  all  the 
unadministered  assets  of  Southwell. 

t  ArumyTnous,  1  Salk.  313     If  H.  granted  afterwards,  yet  he  remaiiiB 

get  goods  of  an  intestate  into  his  chargeable  as  a  wrongful  executor, 

handj9,  after  administration  is  actu-  unless  he  delivers   over  the  goods 

ally  granted,  it  does  not  make  him  to  the  executor   before  the  action 

executor  of  his  own  wrong ;  but  if  brought,  and   then   he  may  plead 

he  get   the   goods    into   his   hands  plene  administravit. 
l^efore,    though    administration    be 
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With  respect  to  his  responsibility  as  agent  (not  to  mention  that 
the  person  to  whom  he  would  be  so  responsible — ^the  rightful 
representative  of  Southwell — is  not  before  the  Court),  it  appears 
from  the  passages  of  the  answer  which  have  been  read,  that  the 
plaintiff's  share  of  the  balance,  received  by  the  defendant, 
exceeds  42.  by  a  few  shillings,  and  that  the  other  shares  have 
been  paid  to  the  persons  entitled;  so  that  if  the  bill  be  considered 
as  brought  against  an  agent  for  an  account  of  monies  received  by 
him,  it  is,  in  truth,  filed  for  a  sum  under  52. 

Add  to  this,  that  the  plaintiff's  right  to  any  relief,  which  he 
can  now  claim,  accrued  in  1799 ;  and  he  has  thus  suffered  more 
than  twenty  years  to  elapse,  before  he  filed  his  bill. 

Upon  these  grounds — ^first,  of  the  plaintiff  having  failed  to 
prove,  that  the  defendant  fills  that  character  in  which  the 
account  is  sought  against  him — secondly,  of  the  qucmtum  of 
demand  being  below  the  dignity  of  the  Court — and,  thirdly,  of 
the  length  of  time  which  has  elapsed  since  the  plaintiff's  right  of 
suit  arose, — this  bill  must  be  dismissed  with  costs.  In  the 
taxation  of  costs  the  defendant  will  give  credit  for  the  4Z.  7«.  2<2., 
which  the  answer  admits  to  be  due  to  the  plaintiff. 


1823. 
Deo,  12. 

RoUi  Court, 

Plumbb, 

M.B. 

[446] 


GOLDSMID  V.   GOLDSMID.t 

(Turn.  &  Buss.  445—455.) 

A  testator  bequeathed  certain  funds  in  trust  for  his  wife,  during  her 
widowhood,  and,  after  giving  her  a  power  to  appoint  them  by  deed  or 
will,  provided  she  did  not  marry  again,  directed,  that,  upon  her  second 
marriage,  or  her  death  without  haying  exercised  her  power,  they  should 
sink  into  the  general  residue  of  his  estate ;  the  widow  executed  a  deed, 
purporting  to  be  an  appointment  of  the  property  to  the  residuary  legatees 
in  tiie  same  proportions  in  which  they  woxQd  have  been  entitled  to  it 
under  the  residuary  clause ;  and  she  and  they  concurred  in  assigning 
the  f undis  upon  trust  for  the  residuary  legatees :  the  Court  refused  to 
act  upon  the  appointment  and  assignment  during  the  widow's  life. 

Benjamin  Goldbmid,  by  his  will  dated  the  25th  of  April,  1798, 
among  other  things,  bequeathed  to  his  executors  the  sum  of 
2,0002.,  to  be  invested  by  them,  in  their  joint  names,  in  8  per 

t  In  re  Raddiffe,  '92,  1  Ch.  227,  61  L.  J.  Ch.  186. 
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cent.  Consolidated  Bank  Annuities.  This  stock,  with  the  Goldsmid 
dividends  thereon,  was  to  be  held  by  them  npon  trust  for  his  ooL^mD. 
wife,  Jesse  [hc]  Goldsmid,  daring  her  life,  if  she  should  so  long 
continue  his  widow,  but  not  otherwise,  or  longer.  If  she  should 
marry  again,  then,  from  such  her  marriage,  the  stock,  with  the 
dividends  subsequently  accruing  thereon,  was  to  sink  into  the 
residue  of  his  personal  estate  in  his  said  will  given  and 
bequeathed.  If,  on  the  other  hand,  she  should  not  marry  again, 
the  capital  monies,  and  the  ^dividends  which  should  become  due  [  *^^  ] 
thereon,  were  to  be  transferred  and  paid,  after  her  decease,  to 
such  person  or  persons,  and  at  such  times  and  in  such  propor- 
tions, as  she,  by  any  deed  or  deeds,  or  by  her  last  will,  (which 
instruments  were  to  be  executed  with  certain  formalities),  should 
appoint ;  and  in  default  of  appointment  by  Jesse  Goldsmid,  the 
stock  and  dividends  were,  upon  her  decease,  to  sink  into  and 
compose  part  of  the  residue  of  the  testator's  personal  estate 
thereinafter  given  and  bequeathed. 

The  testator  gave  also  to  his  executors  a  further  sum  of 
25,0002.,  to  be  in  like  manner  laid  out  by  them,  in  their  joint 
names,  in  8  per  cent.  Consolidated  Bank  Annuities,  which,  with 
the  dividends  thereon,  were  to  be  held  in  trust  for  Jesse  Goldsmid 
during  her  Ufe,  if  she  so  long  continued  a  widow,  but,  if  she 
married  again,  were  thenceforth  to  sink  into  the  residue  of  the 
testator's  personal  estate,  and  be  in  trust  for  the  several  persons 
who  might  be  entitled  to  such  residue  under  that  his  will.  If 
Jesse  Goldsmid  did  not  marry  again,  then  two  equal  fifth  parts  of 
the  stock  purchased  with  the  25,0002.,  and  the  dividends  thereon, 
were  directed  ''  to  be  paid,  transferred,  shared,  and  divided,  after 
the  decease  of  Jesse  Goldsmid,  unto  and  between  all  and  every 
such  children,  if  more  than  one,  as  the  testator  should  have  by 
the  said  Jesse  Goldsmid,  or  with  which  she  might  be  enceinte  at 
the  time  of  his  decease,  or  the  whole  of  such  two  fifth  parts  of 
such  capital  stock  and  dividends  to  one  of  such  children  only," 
at  such  times,  and  in  such  manner  and  proportions,  as  she  the 
said  Jesse  Goldsmid  by  any  deed,  &c.  or  by  her  last  will,  &c. 
should  appoint ;  and,  in  default  of  appointment,  these  two  equal 
fifth  parts  of  the  above-mentioned  stock  and  dividends  were, 
upon  the  death  of  the  widow,  to  sink  into  the  testator's  residuary 

H  3 
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[GoLDSMiD    personal  estate,  and  to  be  *in  trust,  as  a  portion  thereof,  for  the 
OoLD^MiD.    persons  who  should  be  entitled  to  it  under  the  will. 
[  •^^^  I  With  respect  to  his  residuary  estate,  the  testator,  after  direct- 

ing the  interest  and  dividends  to  be  accumulated  until  his  sons 
attained  their  respective  ages  of  twenty-one  or  married  (subject 
to  an  allowance  for  their  maintenance,  so  long  as  they  were 
severally  under  age,)  declared  his  meaning  to  be,  that,  when  his 
sons  should  respectively  attain  their  ages  of  twenty-one  years,  or 
marry  with  consent,  there  should  thereupon  be  assigned  and 
transferred  unto  each  and  every  son,  on  attaining  his  age  of 
twenty-one  years,  or  so  marrying,  one  full  moiety  of  his  share  of 
the  said  residuary  estate,  and  of  the  accumulations  which  should 
have  been  made  thereupon ;  and  that  the  interest  of  the  other 
moiety  should  be  paid  to  him,  until  he  attained  the  age  of  twenty- 
five  years ;  at  which  time  the  whole  moiety  was  to  be  transferred 
to  him  absolutely.  Provision  was  next  made  for  the  case  of  any 
son  dying  under  twenty-one,  and  unmarried ;  and  then  came  a 
clause  declaring,  *'  that,  in  case  all  the  sons  should  live  to  attain 
his  and  their  several  and  respective  ages  of  twenty-one  years,  or 
be  previously  married  with  such  consent  as  aforesaid,  and  any 
or  either  of  them  should  happen  afterwards  to  depart  this  life 
under  the  age  of  twenty-five  years,  and  without  leaving  lawful 
issue  who  should  live,  if  male,  to  attain  the  age  of  twenty-one 
years,  or,  if  female,  to  attain  that  age  or  marry,"  in  such  case 
the  testator  bequeathed  "the  other  remaining  moiety,  both 
original  and  accrued,  of  such  son  and  sons  so  dying,  of  and  in 
the  residue  of  his  estate,  unto  and  between  the  survivors  and 
survivor  of  all  his  said  other  sons,  share  and  share  alike ;  and  if 
there  should  be  only  one  such  surviving  son,  the  whole  to  such 
[••448]  o^ly  surviving  son  *absolutely;  the  part  and  share  both  of 
principal  and  interest  to  be  paid  to  such  surviving  son  or  sons  at 
the  time  and  times  his  and  their  original  share  and  shares  of 
their  several  remaining  moieties,  and  the  interest  thereof,  was  or 
were  appointed  to  be  paid  as  aforesaid,  and  to  be  in  all  respects 
subject  and  liable  to  the  like  trusts  thereof." 

The  testator  died  in  April,  1818,  leaving,  besides  his  widow 
and  daughters,  five  sons  him  surviving,  whose  names  were  John 
Louis,  Henry,  Lionel,  Albert,  and  James.     The  last  of  these 
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attained  the  age  of  twenty-five  years  on  the  25th  of  December,    Goldsmid 
1812,  and  died  on  the  18th  of  October,  1814,  anmarried  and    qoldsmid. 
intestate.    The  four  other  sons  were  still  alive,  and  had  all 
attained  the  age  of  twenty-five  years.     John  Louis  Goldsmid 
and  Henry  Goldsmid  had  taken  out  letters  of  administration  to 
James. 

The  sums  of  2,000Z.  and  25,0002.  were  duly  invested  according 
to  the  directions  of  the  will ;  and  the  stock  purchased  therewith 
now  stood  in  the  names  of  the  three  trustees — the  widow  Jesse 
Goldsmid,  who  was  still  unmarried,  Isaac  Lyon  Goldsmid,  and 
Timothy  Yeats  Brown. 

By  an  indenture,  dated  the  2nd  day  of  April,  1828,  which  was 
made  between  the  widow  of  the  one  part,  and  the  four  surviving 
sons  (all  of  whom  had  attained  the  age  of  twenty-five  years)  of 
the  other,  and  which  was  executed  with  the  formalities  required 
by  the  will  of  Benjamin  Goldsmid,  Jesse  Goldsmid,  in  pursuance 
of  her  power,  appointed  (without  prejudice  to  her  own  life  inte- 
rest) that,  after  her  death,  without  being  married,  the  stock,  in 
which  the  2,000Z.  was  invested,  should  be  paid  *and  transferred  [  **^9  ] 
to  John  Louis  Goldsmid,  who  was  to  stand  possessed  of  the  same, 
as  to  one  fourth  part,  for  his  own  use  ;  and,  as  to  the  remaining 
three  fourth  parts,  for  his  three  brothers,  share  and  share  alike ; 
and,  likewise,  that  nine  tenth  parts  of  two  fifth  parts  of  the  stock 
in  which  the  sum  of  25,0002.  was  invested,  should,  immediately 
after  her  death,  belong  and  be  paid  to  her  four  sons  equally,  as 
tenants  in  common. 

By  another  indenture,  dated  the  8rd  of  April,  1828,  the  widow 
Jesse  Goldsmid,  so  far  as  related  to  the  dividends  of  the  stocks 
so  appointed  as  aforesaid,  which  should  become  due  during  her' 
widowhood,  and  her  four  sons,  John  Louis  Goldsmid,  Henry  Gold- 
smid, Albert  Goldsmid,  and  Lionel  Goldsmid,  so  far  as  related  to 
their  right  and  interest  in  the  said  stocks,  assigned  and  transferred 
the  dividends  and  principal  thereof  to  James  William  Ogle  and 
Richard  Lovell  Brown,  their  executors  and  administrators,  as 
trustees  to  hold  the  same  ''  upon  trust  to  pay  and  apply  the  said 
stocks  and  the  produce  thereof  in  such  manner  as  each  of  them 
the  said  John  Louis  Goldsmid,  Henry  Goldsmid,  Albert  Gold- 
smid, and  Lionel  Goldsmid,  and  his  respective  executors,  admin- 
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GoLDSMiD    istrators,  and  assigns,  as  to  his  or  their  respective  part  or  share, 

GoLDBMH).    should  direct  or  appoint." 

The  object  of  the  execution  of  these  two  indentures  was  to  give 
the  sons  immediate  dominion  over  so  much  of  the  fund  as,  it 
was  supposed,  they  either  might  become  ultimately  entitled  to 
under  the  mother's  power  of  appointment,  or,  in  the  event  of  the 
failure  or  noh-exercise  of  that  power,  would  become  entitled  to  by 
virtue  of  their  father's  residuary  disposition.  Two  of  the  trustees, 
however,  in  whose  names  the  stock  stood  upon  the  trusts  of 
[  *450  ]  Benjamin  Goldsmid's  will,  refused  to  make  any  ^transfer,  except 
under  the  direction  of  the  Court,  to  the  persons  who,  by  the 
indenture  of  the  3rd  of  April,  were  appointed  trustees  for  the 
four  sons.  Accordingly,  the  present  bill  was  filed  by  the  last- 
mentioned  trustees,  the  widow,  and  two  of  the  sons,  against  the 
personal  representatives  of  the  testator,  the  trustees  of  the  stock 
under  the  will,  and  the  two  sons  who  had  taken  out  administra- 
tion to  their  deceased  brother  James.  The  prayer  of  it  was,  that 
the  indentures  of  the  2nd  and  8rd  of  April  might  be  established 
by  and  carried  into  effect  under  the  direction  of  the  Court,  and 
that  J.  L.  Goldsmid  and  T.  T.  Brown  might  be  decreed  to  join 
with  Jesse  Goldsmid  in  transferring  the  stock  in  which  the  2,000Z. 
had  been  invested,  and  nine  tenth  parts  of  two  fifths  of  the  stock 
in  which  the  25,0002.  had  been  invested,  to  J.  W.  Ogle  and  B.  L. 
Brown,  upon  the  trusts  of  the  indenture  of  the  3rd  day  of  April, 
1823. 

The  trustees  by  their  answer  submitted  to  act  as  the  Court 
should  direct. 

Mr.  Bickersteth,  for  the  plaintiffs : 

In  any  event  that  can  happen,  those,  who  now  apply  to  have 
these  sums  transferred,  must  ultimately  be  entitled  to  them. 
Jesse  Goldsmid  has  a  power  of  appointing  the  sums,  subject  only 
to  the  contingency  of  her  dying  the  testator's  widow  :  and,  should 
her  power  fail  by  reason  of  a  second  marriage,  they  fall  into  the 
residue,  and,  passing  under  the  residuary  clause,  belong  to  the 
testator's  four  surviving  sons,  who,  having  all  attained  the  age 
of  twenty-five  years,  will  take  vested  and  absolute  interests  in  their 
respective  shares.    In  the  event,  indeed,  of  no  good  appointment 
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being  made,  the  representatives  of  James,  the  deceased  son,  will  aoLDSMiD 
be  entitled  to  a  moiety  of  one  fifth  part  of  the  principal  and  ctoLDSMiD. 
♦accumulations  of  the  stock  which  was  purchased  with  the  [  •^si  ] 
25,00OL ;  for  the  residuary  clause  gives  to  each  of  the  five  sons, 
upon  attaining  twenty-one,  a  vested  interest  in  a  moiety  of  their 
respective  shares  of  the  residue.  But  this  possible  interest  of  . 
James  has  been  carefully  excepted  from  the  operation  of  the  two 
indentures  :  they  affect  only  nine  tenth  parts  of  two  fifth  parts 
of  the  25,000{.,  and  leave  untouched  the  remaining  tenth  part, 
which  is  the  utmost  that  the  representatives  of  James  can  ever 
be  entitled  to.t  The  only  property,  therefore,  upon  which  the 
bill  seeks  to  act,  is  property,  which,  either  under  the  power  or 
under  the  residuary  clause,  must,  upon  the  death  of  the  widow, 
belong  to  her  four  sons,  and  in  which  no  person,  but  she  and 
they,  has  or  can  have  any  interest.  If  Jesse  Goldsmid  dies  with- 
out marrying  a  second  husband,  the  indenture  of  the  2nd  of 
April  will  be  a  good  appointment,  and,  consequently,  the  inden- 
ture of  the  8rd  of  April  will  be  a  valid  assignment  to  the  sons' 
trustees.  If,  on  the  other  hand,  she  marries  again,  the  fund 
becomes  part  of  the  residuary  estate;  and,  being,  under  the 
testator's  residuary  bequest,  the  absolute  property  of  the  sons, 
will  pass  by  their  conveyance  to  their  trustees.  Where  one 
individual  has  the  power  of  disposing  of  a  sum  of  money,  subject, 
on  a  particular  contingency,  to  a  restriction  *in  favour  of  certain  [  •^sa  ] 
other  persons,  can  any  reason  be  imagined,  why  those,  in  whose 
favour  the  restriction  is  created,  and  he  who  has  the  power  sub- 
ject to  the  restriction,  should  not  by  their  concurrence  be  enabled 
0  acquire  the  absolute  dominion  over  the  fund  ? 

Mr.  Sugden  and  Mr.  Barber,  for  one  of  the  trustees : 
As  Jesse  Goldsmid's  power  is  contingent  upon  her  dying  a 

t  It  would  seem  that,  indepen-  25,000^.,  purported  to  pass  the  inte- 

dently  of  the  objections  to  the  prin-  rest  in  tiie  whole  of  the  2,000Z. ;  and 

aple  of  the  arrangement,  which  this  as  this  latter  sum  was  to  fall  into  the 

bill  sought  to  carry  into  effect,  the  residue,  if  the  widow  married  again, 

indentures  of  the  2nd  and  3rd  of  the  representatives  of  James  would, 

April  did  include  funds  to  which  the  in  that  event,  have  a  right,  by  virtue 

representatives  of  James  might  have  of  the  residuary  clause,  to  claim  a 

beoome  entitled.    These  two  instru-  moiety  of  the  fifth  of  the  2,000Z.  as 

mente,  though  they  appointed  and  well  as  of  the  25,000^. 
assigned    only    two -fifths    of    the 
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GoLDSMiD  widow,  it  cannot  be  known  during  her  life  whether  an  appoint- 
GoL^iD.  ment  made  by  her  is  good  :  the  indenture  of  the  2nd  of  April  is, 
tlierefore,  as  yet  a  mere  dead  letter ;  no  interest  can  at  present 
exist  under  it ;  no  court  can  act  upon  it.  Neither  can  the 
residuary  clause  of  the  will  help  the  plaintiffs  ;  for  the  operation 
of  it  upon  the  funds  in  question  is  likewise  contingent :  till  the 
widow  dies,  it  is  impossible  to  say  whether  these  sums  will  or 
will  not  form  part  of  the  residue. 

It  is  said,  that  all  the  parties  interested  in  the  subject  of  the 
suit  are  before  the  Court.  How  does  that  appear  ?  The  residu- 
ary clause  is  very  intricate ;  is  the  Court  now  in  a  situation  to 
decide  upon  its  effect,  and  to  determine  whether  all,  who  may  be 
ultimately  entitled  under  it,  are  here  to  protect  their  rights  ? 
The  daughters  of  the  testator,  as  being  some  of  the  next-of-kin 
of  James,  have  an  interest  in  his  share  of  the  property :  yet 
there  is  no  person  here  to  watch  over  this  interest  of  theirs, 
except  the  personal  representatives  of  James,  whose  claims  in 
their  own  right  are  directly  adverse  to  his  estate. 

Mr.  Tinney,  for  the  other  opposing  trustee. 

[  463  ]       The  Masteb  of  the  Bolls  : 

This  bill  calls  upon  the  Court  to  exercise  a  very  novel  species 
of  power  by  way  of  anticipation — to  act  immediately  on  two 
titles,  both  of  which  at  present  depend  on  a  contingency,  as 
forming  together  one  perfect  title;  and  to  do  so,  because,  though 
neither  of  them  by  itself  is  as  yet  worth  anything,  yet  either 
the  one  or  the  other,  it  is  said,  must  ultimately  be  valid.  Take 
the  titles  separately — there  is  nothing  which  can  give  the  Court 
authority  to  act.  Are  we  to  proceed  upon  the  power  of  appoint- 
ment? While  Jesse  Goldsmid  lives,  it  cannot  be  known  whether 
she  has  any  such  power  to  exercise ;  her  power  being  suspended 
till  her  death,  no  alleged  exercise  of  it  can  be  recognised  by  the 
Court  during  her  life. 

It  is  said,  however,  that,  in  the  event  of  the  failure  of  the 
power,  the  fund  in  question  will  fall  into  the  testator's  residuary 
estate,  and  will,  by  virtue  of  his  residuary  disposition,  become 
the  absolute  property  of  those  who  seek  immediate  dominion  over 
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it.  But  has  it  become  their  property  now  ?  Or  are  we  at  pre-  goldsmid 
sent  in  a  situation  to  divide  the  residue  or  to  settle  the  construe-  goldshid. 
tion  of  the  residuary  bequest?  Surely,  it  is  premature  to 
consic^er  what  is  to  be  done  with  the  property,  should  no  good 
appointment  be  made,  or  to  deal  with  these  sums  as  included  in 
a  residue,  of  which  it  is  uncertain  whether  they  will  ever  form  a 
part. 

Not  only  is  this  not  the  time  for  proceeding  upon  the  testator's 
residuary  disposition ;  it  does  not  appear  that  all  the  persons, 
who  may  be  interested  in  the  residue,  are  parties  to  the  suit. 
How  does  the  Court  know  that  these  four  brothers  are  the  only 
persons  interested  in  the  residue,  or  in  this  presumed  part  of  the 
residue  ?  *  James,  it  is  admitted,  may  turn  out  to  have  acquired  [  •454  l 
an  interest  under  the  residuary  bequest;  and,  accordingly, 
recourse  has  been  had  to  the  contrivance  of  excepting  from  the 
indentures  of  the  2nd  and  the  8rd  of  April  a  tenth  part  of  the 
two-fifths  of  the  25,000{.,  which  is  calculated  to  be  that  portion 
of  the  fund  to  which  his  representatives  may  in  certain  events 
be  entitled.  The  calculation  may  be  right :  but  how  can  1  now 
decide  whether  the  portion  of  James  has  been  truly  estimated, 
represented,  as  his  estate  is,  by  two  of  his  brothers,  who,  in  their 
own  right,  have  an  interest  adverse  to  that  which  it  is  their  duty 
to  claim  in  the  character  of  his  administrators.  Under  these 
circumstances  we  cannot  touch  the  interest  of  James,  in  the 
absence  of  the  daughters,  who  are  among  his  next-of-kin. 

Thus  the  plaintiffs  claim  under  two  titles,  neither  of  which  is 
at  present  complete :  the  power  is  at  this  moment  worth 
nothing,  for  the  widow  may  marry  again :  the  title  under  the 
residuary  clause  is  equally  worthless,  for  there  may  be  a  good 
exercise  of  the  power.  Can  then  two  incomplete  titles  make  one 
complete  title  ?  Can  two  contingent,  defeasible  rights  make  one 
sure  and  indefeasible  right  ?  Separately,  neither  title  is  good ; 
for  there  is  an  objection  to  each:  how  then  can  they  become  good 
by  conjunction? 

It  is  of  no  avail  to  say,  that  ultimately  a  time  will  come, 
when,  in  one  character  or  another,  the  persons,  who  now  apply, 
will  be  entitled  to  the  fund.  They  must  wait  till  that  day 
arrives.    It  is  not  the  habit  of  the  Court  to  intermeddle  with 
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GOLDSMID 

V, 
GOLDBMID. 


[  ♦465  ] 


property  given  by  a  testator's  will  upon  specified  trusts,  till  the 
time  comes  when  the  property  may  be  disposed  of  in  the  very 
mode  and  form  which  the  testator  has  prescribed.  It  was  the 
intention  of  the  testator  that  the  funds  in  question  should  be 
♦subject  to  a  power  of  appointment  in  his  wife,  which,  as  it 
depended  on  the  contingency  of  her  dying  a  widow,  was  to 
remain  in  suspense  so  long  as  she  lived.  Till  her  death  the 
destination  of  the  property  was  not  to  be  fixed:  there  was  a 
restriction  on  the  absolute  disposal  of  it.  If  we  dispense  with 
this  restriction,  we  do  not  execute  the  intention  of  the  testator, 
but  lend  the  aid  of  the  Court  to  enable  parties  to  set  that 
intention  aside. 

The  bill  was  dismissed. 


1823. 
Dec.  16,  18. 

1824. 
I^b,  10. 

1826. 
Feb.  26. 

MolU  CnuH, 

Plumeb, 

M.B. 

Lord 

GiPFOBD, 

M.B. 
[477] 
Dee,  18. 

[481] 


BINNINGTON  v.  HARWOOD. 

(Turn.  &  Bubs.  477—486.) 

A  decree  ordered  that,  in  taking  the  accounts  of  a  mortgagee  in 
possession  annual  rests  should  be  made,  and  that  the  rents  and  profits 
of  the  premises,  as  often  as  they  exceeded  the  interest  accrued  due  on 
the  debt,  should  be  applied  in  reduction  of  the  principal ;  Held,  that  a 
rest  ought  to  be  made  at  the  date  of  the  receipt  by  the  mortgagee  of  a 
sum  exceeding  the  interest,  though  occurring  in  the  interval  between 
the  annual  rests.  From  that  date  the  subsequent  annual  rests  ought  to 
be  computed. 

[Upon  the  point  mentioned  in  the  head-note  the  Master  of 
THE  Bolls  said:] 

*  *  A  mortgagee  can  never  receive  more  than  his  principal 
and  interest  on  it  at  the  rate  of  five  per  cent.  Now,  if,  in  the 
early  part  of  the  year,  a  payment  is  made  to  him  exceeding  the 
interest  which  is  then  due,  and  he  is,  nevertheless,  allowed 
interest  on  the  whole  of  his  principal  down  to  the  end  of  the 
year,  what  is  the  profit  which  he  derives  from  his  mortgage  in 
the  interval  between  the  date  of  that  payment  and  the  date  of 
the  annual  rest?  It  is  clear  that  a  part  of  his  principal  has 
been  repaid  to  him,  and  yet  he  receives  interest  upon  the 
whole  of  it:  in  other  words  he  gets  more  than  five  per  cent,  on 
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the  sum  for  which  he  is  actually  a  creditor.     Suppose  that  Binkingtoh 

the  sum  paid  to  Eadonf  on  the  2nd  of  February  had  been    habwood. 

equal  to  the  whole  of  the  500Z.,  with  the  arrears  of  interest 

calculated  to  that  day,  would  he  have  been  entitled  to  interest 

on  the  500Z.  up  to  the  5th  day  of  July  ?    Is  it  possible  that  such 

should  be  the  effect  of  a  direction  to  make  annual  rests  ?    The 

sums,  which  a  mortgagee  in  possession  receives  in  respect  of  the 

mortgaged  premises,  at  times  intermediate  between  the  dates  of 

the  annual  rests,  must  be  applied,  when  they  exceed  the  interest, 

to  the  reduction  of  the  principal ;  and,  in  *the  present  case,  that      C  **^2  ] 

course  is  clearly  prescribed  by  the  very  words  of  the  decree. 

*    *    It  was  referred  back  to  the  Master  to  review  his  report. 

The  Master,  in  reviewing  his  report,  made  a  rest  on  the  2nd  of 
February,  1805,  and  annual  rests  on  the  2nd  of  February  in 
each  succeeding  year,  and  not,  as  he  had  before  done,  on  the 
5th  of  July  [the  expiration  of  each  year  from  the  date  of  the 
mortgage] . 

Eadon  t66k  an  exception  to  the  report  thus  reviewed  ;  insist- 
ing that  the  Master,  after  having  ascertained  what  was  due  on 
the  mortgage  on  the  2nd  of  February,  ought  to  have  computed 
interest  thereon  to  the  5th  of  July,  1805,  and  thence  to  have 
settled  the  accounts  by  annual  rests. 


Lord  GiTPORD,  M.R.  was  of  opinion  that  the  report  was  right,        i®26. 

J  1   J  XI.  X-  ^  Jfe*.  26. 

and  overruled  the  exception.  

t  The  mortgagee. 


[496] 
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1823.  CONST  V.  HAERIS. 

May  12,  31.  ,rp^^   ^  ^^^  496—529.) 

June  12, 18,  ^                                            ' 

28.  The  Court  will  entertain  a  bill  to  compel  partners  to  act  according  to 

Aiw.  20.  the  provisions  of  instruments  into  which  they  have  entered,  and,  where 

1824.  it  wiU  interfere  for  that  purpose,  will  take  care  that  the  decree  shall  not 
Dfb,  6,  7, 19.  be  defeated  by  anything  done  in  the  meantime. 

Thus,  where  in  1812,  the  then  proprietors  of  Covent  Garden  Theatre 
Bldok  L  C  executed  a  deed,  by  which  they  covenanted  and  agreed  that  the  profits 

of  the  theatre  should  be  exclusively  appropriated  to  particular  purposes, 
and  that  the  treasurer  for  the  time  being  should  be  irrevocably  directed 
so  to  apply  the  profits,  and  in  1822,  parties  then  entitled,  under  the 
former  proprietors,  to  seven- eighths  of  the  theatre,  entered  into  an 
agreement,  which  provided  in  some  respects  for  a  different  application 
of  the  profits,  and  otherwise  affected  the  rights  of  a  party  interested  in 
the  remaining  eighth,  who  was  not  consulted  on  the  subject,  the  Court, 
upon  a  bill  filed  by  that  party,  for  the  specific  performance  of  the 
covenants  and  agreements  contained  in  the  deed  of  1812,  appointed  a 
receiver. 

Where  there  is  a  case  for  a  special  injunction,  and  the  injunction  will 
operate  for  the  benefit  of  parties  not  before  the  Court,  the  absence  of 
those  parties,  though  made  the  ground  of  demurrer  to  the  bill,  wiU  not 
prevent  the  Court  from  interposing. 

Where  an  executor  has  not  assented  to  a  specific  bequest,  the  persons 
beneficially  entitled  are  not  necessary  parties  to  a  suit  relating  to  the 
property  specifically  bequeathed. 

The  Court  wiU  not  appoint  a  receiver,  or  a  manager,  of  any  partner- 
ship concern,  unless  the  suit  be  so  framed,  as  that  a  decree  may  be 
made,  either  that  the  concern  shall  be  carried  on,  according  to  the  terms 
of  an  instrument,  which,  by  the  agreement  of  the  parties,  is  to  regulate 
the  mode  of  its  being  carried  on,  or  that  it  shall  be  wholly  put  an  end  to. 

Articles  agreed  on  to  regulate  a  partnership,  cannot  be  altered  with- 
out the  consent  of  all  the  partners. 

But  the  continuance  or  discontinuance  of  a  practice,  not  stipulated 
for,  or  made  the  subject  of  covenant,  must  be  decided  by  the  majority 
of  the  partners. 

The  negative  of  the  minority  in  such  cases  is  of  no  avail,  if  they  have 
had  a  proper  opportunity  of  considering  the  matter. t 

An  absolute  agreement  by  a  majority  of  partners  to  overrule  the 
minority  will  not  be  permitted,  f 

The  Court  will  not  interfere  on  every  breach  of  adherence  to  the  rules 
of  a  partnership  concern. 

Partners  may  be  held  by  their  conduct  to  have  changed  the  terms  of 
a  written  agreement  into  which  they  have  entered  for  carrying  on  the 
concern,  and  to  have  substituted  the  terms  to  which  they  have  adhered, 
instead  of  the  terms  contained  in  the  original  agreement.  { 


t  Partnership  Act,  1890,  s.  24  (8) :  t  Partnership  Act,   1890,    s.   19 : 

Blisset  V.  Daniel  (1853)  10  Ha.  493.         England  v.  Curling  (1844)  8  Beav.  129. 
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Where  in  oairying  on  a  concern  there  is  any  material  change  to  be         Cokbt 
made,  notice  mnst  be  given  to  all  parties  of  what  the  change  is,  and  at  v. 

what  time  it  is  to  be  taken  into  consideration.  Habris. 

The  act  of  a  majority  of  partners  is  the  act  of  all,  proyided  all  are 
consulted,  and  the  majority  are  acting  bond  fide. 

Partners  mnst  act  upon  the  joint  opinion  of  all,  and  cannot  exclude 
the  judgment  of  any  one. 

The  exclusion  of  a  partner  from  his  full  share  of  management  the 
strongest  ground  for  appointing  a  receiver. 

The  majority  of  partners  never  represents  the  whole  body,  except 
where  there  has  been  a  voice  called  for  from  the  minority. 

The  Court  will  generally  take  the  opinion  of  the  minority  to  have 
been  fairly  overruled. 

At  the  time  of  the  destruction  by  fire  of  the  late  Theatre 
Eoyal,  Covent  Garden,  Thomas  Harris,  John  Philip  Kemble, 
George  White,  Ann,  the  wife  of  John  Martindale,  or  the  trustees 
under  her  marriage  settlement,  and  Henry  Harris,  were  entitled 
to  the  theatre,  and  the  buildings,  patent,  property,  and  effects 
belonging  thereto,  in  the  following  shares  or  proportions  ; 
Thomas  Harris  to  four  eighth  parts  or  shares  thereof,  John 
Philip  Kemble  to  one  eighth  part  or  share,  and  one-third  of 
another  eighth  part  or  share  thereof,  George  White  to  one  ' 
eighth  part  or  share  thereof,  Ann  Martindale,  or  her  trustees,  to 
one  eighth  part  or  share  thereof,  and  Henry  Harris  to  the  remain- 
ing two-thirds  of  an  eighth  part  or  share  thereof.  After  the  destruc- 
tion of  the  late  theatre,  a  new  theatre  was  built,  and  was  furnished 
with  the  requisite  scenery,  property,  and  effects,  at  the  costs  of 
the  proprietors,  according  to  their  respective  shares  and  interests. . 

By  an  indenture,  bearing  date  the  9th  of  March,  1812,  and 
made  between  Thomas  Harris  of  the  first  part,  John  Philip 
Eemble  of  the  second  part,  George  White  of  the  third  part, 
Ann  Martindale  of  the  fourth  part,  John  Martindale  of  the  fifth 
part,  Henry  Harris  of  the  sixth  part,  and  John  Brandon  of  the 
seventh  part, — after  reciting  to  the  effect  aforesaid,  and  further 
reciting,  *that,  in  order  to  secure  the  payment  of  monies,  then  [  *^^^  ] 
due  and  owing  from  the  said  proprietors,  on  account  of  the 
building,  and  newly  furnishing,  and  otherwise  on  account  of  the 
theatre,  several  bills  of  exchange  had  been  accepted  by  some  of 
the  proprietors,  on  behalf  of  themselves  and  the  others  of  them, 
and  several  bonds  had  been  made  and  entered  into  by  all  the 
proprietors,  and  that,  previously  to  the  execution  of  the  said 
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CoKBT  bonds,  it  had  been  stipulated  and  agreed  by  and  between  the 
Ha^ib.  proprietors,  that,  for  the  purpose  of  providing  for  the  due  and 
regular  payment  of  the  said  bills  of  exchange,  and  of  the  monies 
secured  by  the  said  bonds,  the  funds  of  the  theatre  should  be 
exclusively  bound  and  appropriated,  and  the  treasurer  for  the 
time  being  should  be  irrevocably  directed  to  make  such  appro- 
priation and  application  of  the  monies  to  come  to  his  hands,  as 
thereinafter  mentioned  and  expressed,  and  also  reciting,  that 
John  Brandon  was  the  then  present  treasurer  of  the  theatre, — 
the  said  Thomas  Harris,  John  Philip  Eemble,  George  White, 
Ann  Martindale,  and  Henry  Harris,  irrevocably  ordered,  directed, 
and  appointed,  that  the  treasurer  for  the  time  being  of  the 
theatre  should,  from  time  to  time,  pay,  apply,  and  dispose  of  the 
monies,  which  should  from  time  to  time  come  to  his  hands  as 
such  treasurer,  first,  in  payment  of  the  outgoings  attendant 
upon  the  theatre,  and  the  management  thereof,  and  of  all  other 
debts  then  due  on  account  of  the  theatre,  and  to  the  payment  of 
which  the  proprietors  then  were,  or  should  or  might  be  jointly 
liable ;  secondly,  in  payment  of  1,000Z.,  in  part  of  a  debt  thea 
due  on  account  of  the  building  of  the  theatre ;  and  thirdly,  in  or 
towards  the  discharge  of  the  monies  secured  by  the  said  bills  of 
exchange  and  bonds,  as  the  same  should  respectively  become 
due,  until  all  the  said  bills  of  exchange,  and  the  monies  secured 
by  the  said  several  bonds,  should  be  fully  paid  and  satisfied, 
[  «498  ]  subject  nevertheless  *to  the  proviso  thereinafter  contained ;  and 
the  said  Thomas  Harris,  John  Philip  Kemble,  George  White, 
John  Martindale,  Ann  Martindale,  and  Henry  Harris,  mutually 
covenanted,  that  they,  their  executors,  administrators,  appointees, 
or  assigns,  would  not,  on  any  pretence  whatever,  divert  or  pre- 
vent any  money  belonging  to  the  theatre,  on  the  general  account 
thereof,  from  coming  to  the  hands  of  the  treasurer  for  the  time 
being,  and  would  not  receive  or  take  any  money,  which  should 
thereafter  come  to  the  hands  of  the  treasurer  for  the  time  being 
on  the  general  account  of  the  theatre,  contrary  to  the  applica- 
tion, order,  direction,  and  appointment  therein  contained,  and 
the  true  intent  and  meaning  of  the  indenture,  and  would  not  in 
any  wise  interfere  with  the  payments  or  applications  thereby 
directed  to  be  made  by  the  treasurer,  or  impede  or  interrupt  the 
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cooTBe  of  Buch  payments  or  applications ;  and  also,  that  no  pay-  Const 
ment  or  division  of  any  money,  as  or  for  the  net  gains  and  profits  habjub. 
of  the  theatre,  should  be  made  to  or  between  any  of  the  said  pro- 
prietors, until  after  the  several  payments,  by  the  said  indenture 
provided  to  be  made  to  the  creditors  of  the  theatre,  whose  debts 
were  secured  by  the  said  bills  of  exchange  and  bonds,  should 
have  been  fuUy  satisfied,  and  until  after  the  treasurer  of  the 
theatre  for  the  time  being  should  have  made  up  his  account  to 
the  close  of  the  theatre,  at  the  end  of  the  then  present  and  every 
future  season  thereof,  and  should  have  delivered  to  the  said 
proprietors,  or  such  of  them  as  should  have  required  the  same, 
such  copies  or  duplicates  of  each  and  every  such  account  as  had 
been  usually  delivered ;  subject  nevertheless  to  a  proviso,  that 
if,  upon  the  making  up  of  any  such  general  annual  account,  at 
the  close  of  the  then  present  or  any  future  season,  whilst  any  of 
the  monies  secured  by  the  said  bills  of  exchange  or  bonds  should 
remain  unpaid,  it  should  appear,  that,  after  paying  or  appropri- 
ating ^monies,  actually  remaining  in  the  hands  of  the  bankers  em-  [  *499  ] 
ployed  for  the  theatre,  sufficient  for  the  payment  of  the  outgoings 
attendant  upon  the  theatre  and  the  management  thereof,  which 
were  usually  paid  about  the  close  of  the  theatre  in  each  season, 
and  of  such  of  the  sums  secured  by  the  said  bills  of  exchange  and 
bonds,  as  should  have  become  due  previous  to  the  making  up  of 
such  general  annual  account,  any  surplus  should  remain  in  the 
hands  of  the  treasurer,  on  account  of  the  general  gains  and 
profits  of  the  theatre,  two-thirds  of  such  surplus  should,  with 
the  consent  in  writing  of  the  major  part  in  value  of  the  pro- 
prietors for  the  time  being,  be  divided  between  the  said  pro- 
prietors, according  to  their  respective  shares  and  interests,  and 
the  remaining  third  of  such  surplus  should  continue  as  a  fund, 
to  provide  for  the  future  outgoings  and  monies  by  the  said 
indenture  directed  to  be  paid  and  discharged  by  the  treasurer. 
The  indenture  also  contained  a  covenant  by  Brandon,  that  he 
would,  whilst  he  continued  to  be  the  treasurer  of  the  theatre, 
apply  the  monies  then  ahready  received  and  unapplied,  and  which 
should  from  time  to  time  come  to  his  hands  as  such  treasurer,  in 
the  manner,  and  for  the  purposes,  by  the  said  indenture  directed, 
and  in  no  other  manner,  and  for  no  other  purpose  whatever. 
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Const  George  White  died  in  December,  1813,  having,  by  his  will, 

Habbib.  appointed  James  Trotter  and  William  Harrison  to  be  his  exe- 
cutors, and  directed  his  share  of  the  theatre  to  be  sold,  and  the 
produce  thereof  divided  between  his  two  daughters,  Elizabeth 
Percy,  afterwards  the  wife  of  John  Saltren  Willett,  and  Letitia 
Mary,  afterwards  the  wife  of  John  Forbes. 

Thomas  Harris  died  in  October,  1820,  having,  by  his  wfll, 
[  '500  ]      bequeathed  his  share  of  the  theatre  to  the  *said  Henry  Harris, 
whom  he  appointed  to  be  his  sole  executor. 

John  Philip  Eemble,  in  November,  1820,  assigned  his  share  of 
the  theatre  to  Charles  Eemble. 

John  Martindale  died  in  October,  1814,  and  upon  his  death, 
Ann  Martindale  became  entitled  to  the  uncontrolled  dominion  of 
her  share  of  the  theatre.  She  died  some  time  in  August,  1821, 
having,  by  her  will,  dated  the  17th  of  December,  1818,  be- 
queathed the  said  share  to  Francis  Const  for  life,  with  remainder 
over,  and  appointed  Francis  Const  to  be  her  sole  executor. 

Thomas  Harris,  for  many  years  previous  to  his  death,  had  the 
entire  management  of  the  concerns  of  the  theatre,  without  any 
interference  on  the  part  of  the  other  proprietors;  and  on  his 
death  Henry  Harris  succeeded  to  the  exclusive  management, 
without  the  other  proprietors  objecting  thereto;  but  John  Saltren 
Willett,  John  Forbes,  and  Charles  Eemble,  afterwards  became 
dissatisfied  with  Henry  Harris's  management,  and  various  dis- 
putes and  differences  thereupon  arose  between  the  parties,  which 
terminated  in  an  agreement,  bearing  date  the  11th  of  March, 
1822. 

By  that  agreement,  which  was  made  between  Henry  Harris  of 
the  one  part,  and  John  Saltren  Willett,  John  Forbes,  and  Charles 
Kemble,  of  the  other  part,  Henry  Harris,  so  far  as  the  agree- 
ments therein  contained  were  to  be  performed  by,  or  were 
applicable  to  him,  and  John  Saltren  Willett,  John  Forbes,  and 
Charles  Eemble,  so  far  as  the  agreements  therein  contained  were 
to  be  performed  by,  or  were  applicable  to  them,  or  any  of  them, 
or  to  Francis  Const,  or  the  estate  of  Ann  Martindale,  mutually 
r  •601  ]  agreed,  that  the  undivided  shares  of  them,  the  *parties  thereto, 
being  equal  to  seven  eighths,  of  and  in  the  theatre,  and  the  build- 
ings, scenery,  machinery,  wardrobe,  dramatic  pieces,  articles. 
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property,  and  effects  belonging  thereto,  and  of  and  in  the  patent,       Oqinw 

and  licences,  by  virtae  of  which  the  performances  at  the  theatre      haimis^ 

were  exhibited,  should  be  vested  in  William  Harrison,  subject  to 

certain  leases  therein  mentioned,  and,  amongst  others,  to  a  lease 

of  one  of  the  private  boxes,  for  alternate  weeks,  at  the  yearly  rent 

of  210Z.,  to  a  lease  of  the  fruit-rooms,  at  the  yearly  rent  of  50Q2., , 

and  to  a  lease,  for  thirteen  nights  in  each  year,  of  the  parts  of 

the  theatre  commonly  used  for  oratorios,  at  the  yearly  rent  of 

6502.,  upon  trust,  that  he,  William  Harri^n,  immediately  after 

the  said  shares  and  premises  should  be  so  vested  in  him,  should, 

with  the  consent  of  JSenry  Harris.,  make  a  lease  thereof,  subject 

as  aforesaid,  to  John  Saltren  Willett,  John  Forbes,  and  Charles 

Eemble,  their  executors,  administrators,  and  assigns,  to  take 

effect,  as  from,  the  day  next  before  the  day  of  the  date  of  the 

agreement,  for  the  term  of  ten  years,  to  be  computed  from  the 

Ist  of  August,  1821^  at  the  yearly  rent  of  X0,500{.,  payable  to. 

WiUiam  Harrison,     The  agreement  provided,  that  the  lease 

should  also  be  made  subject  to  the  payment  of  the  ground-rents, 

and  other  outgoings  of  the  theatre,  and  that  it  should  contain, 

amongst  others,  the  following  covenants  and  provisos:  covenants 

by  the  lessees  for  the  payment  of  the  whole  of  the  ground-rents, 

and  other  outgoings;,  for  the  repair  and  preservation  of  the 

theatre,  and  of  the  scenery,  machinery,  wardrobe,  dramatic 

pieces,  and  other  ej^fects,  and  of  any  additions  which  might  be 

made  thereto ;  and  for  liberty  to  William  Harrison  to  enter  and 

see  the  state  of  repairs;  covenants  for  regulating  the  perform-* 

ances  at  the  theatre,  and  the.  purposes  for  which  it  was  to  be 

used ;  provisos  that  any  ^excess  which  there  might  be  in  the      [  *602  ] 

quantity  of  the  wardrobe,  at. the  end  of  the  term,  should  be  taken 

by  the  proprietary  at  a  valuation ;  and  that  if  the  lessees  should 

set  up  a  printing  press,  or  any  other  machinery,  in  the  theatre, 

not  being  fixtures  of  such  a  nature  as  would  belong  to  the 

ground-landlord,  the  same,  unless  removed  by  the  lessees,  should 

also,  at  the  termination  of  the  term,  be  taken  by  the  proprietary 

at  a  valuation,  and  that  the  amount  of  such  valuation  should  be 

considered  as  a  debt  due  from  the  proprietary ;  a  proviso,  that  if 

there  should  be  a  partial  loss  by  fire,  the  amount  should  be 

ascertaiaed,  and  that  if  the  amount  should  exceed  6,0002.,  the 
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CoHBT       lease  should  be  void,  unless  Henry  Harris  and  the  lessees  should 

Habsib.      agree  to  continue  it,  but  that,  if  the  amount  should  not  exceed 

5,000Z.,  or  if  it  should  exceed  that  sum,  and  it  should  be  agreed 

to  continue  the  lease,  the  lessees  should  expend  the  amount  in 

making  good  the  loss,  and  that  the  sum  expended  should  be 

considered  a  debt  from  the  proprietary,  and  that  the  payment 

thereof,  with  interest  at  5  per  cent.,  should  be  provided  for  in  the 

same  manner,  as  thereinafter  mentioned  with  respect  to  the 

general  debt ;  and  a  further  proviso,  that  nothing  in  the  lease 

should  oblige  the  lessees,  as  between  them  and  Const,  and  the 

estate  of  Martindale,  to  pay  Gonst's,  or  Martindale's,  proportion 

of  the  ground-rents,  or  other  outgomgs,  or  to  bear  Const's,  or 

Martindale's,  proportion  of   the  repairs,  or  to  prejudice  the 

remedies  of  the  lessees  in  respect  thereof,  against  Const's,  or 

Martindale's,  estate,  or  to  give  the  latter  respectively  any  benefit. 

The  agreement  further  provided,  that  Harrison  should  stand 

possessed  of  the  reserved  rent  of  10,500Z.,  and  of  the  sums  which 

Const,  or  the  estate  of  Martindale,  should  from  time  to  time  pay 

to  him,  as  thereinafter  mentioned,  upon  trust,  after  payment  of 

[  *503  ]      all  expenses,  costs,  and  charges,  attending  the  trusts,  *to  pay  the 

existing  general  debt,  due  from  the  general  proprietary  of  the 

theatre,  on  account  thereof,  up  to  the  day  next  before  the  day  of 

the  date  of  the  agreement,  with  interest  on  such  parts  of  the  said 

debt  as  carried  interest,  the  different  sums  composing  the  said 

debt  and  the  interest  thereof,  to  be  paid  in  such  order,  and  with 

such  priority,  and  in  such  manner,  as  Henry  Harris  and  the 

lessees  might  mutually  agree  on  and  direct,  and,  in  default  of 

such  agreement  and  direction,  as  Harrison  might  deem  most 

advantageous  for  the  proprietors  of  the  theatre,  taking  into  view, 

in  the  first  place,  as  far  as  the  trust  fund  would  allow,  the 

discharge  of  debts  bearing  interest:  and,  subject  to  the  trusts 

aforesaid,  it  was  provided,  that  the  reserved  rent  of  10,500Z.,  and 

trust-monies,  should  be  paid  to  the  proprietors  of  the  demised 

shares,  according  to  their  respective  shares  and  interests  in  the 

theatre.    The  lessees,  by  the  agreement,  engaged,  that  no  part  of 

the  profits  of  the  one  eighth  share  of  Const,  or  the  estate  of 

Martindale,  should  be  paid  over,  until  after  the  full  discharge  of 

the  debt,  interest,  and  expenses  provided  for  by  the  trusts,  and 
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that,  in  case  they  should  come  to  an  arrangement  with  Const  as  Const 
to  his  one  eighth,  it  should,  as  between  the  parties  thereto,  be  habbis. 
accounted  for  at  the  like  rate  of  rent  as  was  thereby  agreed  on, 
and  that,  from  time  to  time,  as  Harrison  should  receive  any 
payment  in  respect  of  the  reserved  rent,  Const,  or  the  estate  of 
Martindale,  should  be  applied  to  for  a  sum  equal  to  one  seventh 
of  every  such  payment,  to  the  intent,  that  all  the  proprietors  of 
the  theatre  might  bear  an  equal  proportion  of  the  existing 
general  debt  on  account  of  the  theatre :  they  also  engaged,  that, 
at  the  determination  of  the  term,  all  the  original,  substituted, 
and  additional  chattels  should  be  left  with  the  theatre,  without 
prejudice  to,  or  the  same  being  delayed  by,  any  claim  on  the  part 
of  Const,  or  the  ♦estate  of  Martindale,  in  respect  of  his  or  her  [  •604  ] 
share  of  the  same,  at  the  date  of  the  agreement,  at  which  time, 
full  possession  was  stated  to  have  been  delivered  by  Henry  Harris 
to  the  lessees,  without  prejudice  to  any  claim  on  the  part  of 
Const,  or  the  estate  of  Martindale.  The  agreement  then  pro- 
vided, that  the  trust  monies  should,  from  time  to  time,  be  paid 
into  the  banking-house  of  Stephenson,  Bemington  &  Co.,  or 
such  other  banking-house  as  Henry  Harris,  the  lessees,  and 
William  Harrison  might,  from  time  to  time,  mutually  fix  upon, 
and  that  all  payments  to  be  made  out  of  such  monies,  should  be 
made  by  cheques  of  E[arrison  on  such  banking-house,  and  that, 
without  the  intervention  of  the  parties  thereto ;  and  that,  until 
the  determination  of  the  said  term  of  ten  years,  or  until  the 
liquidation  of  the  then  present  existing  general  debt  due  from 
the  proprietary  of  the  theatre,  and  the  interest  and  expenses 
thereof,  according  to  the  trusts,  Henry  Harris,  his  executors, 
administrators,  and  assigns,  should,  notwithstanding  anything 
therein  contained,  or  to  be  contained  in  the  lease,  receive  the 
rents  of  the  private  box,  before  mentioned  to  have  been  let  for 
alternate  weeks,  and  of  the  fruit-rooms,  and  also  the  oratorio 
rent,  and  should  retain,  and  be  entitled  to  retain,  such  rents,  so 
far  as  they  should  not  exceed  the  yearly  sum  of  1,860Z.,  the  then 
amount  thereof,  and  should  pay  any  surplus,  beyond  the  said 
sum  of  1,860Z.,  to  the  lessees ;  and  that  the  lessees  should,  in 
like  manner,  be  entitled  to  have  the  whole  amount  of  the  said 

last-mentioned  rents,  after  Henry  Harris  should  cease  to  be 

xa 
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Const       entitled  to  receive  the  same  exclusively  ;  and»  after  reserving  to 
Habbib.      Henry  Harris  and  the  lessees,  a  power  to  lease  the  premises  so 
let  at  1,860{.,  it  was  provided,  that,  on  Henry  Harris  ceasing  to 
be  entitled  exclasively  to  receive  the  rents  of  the  Faid  premises, 
[  •SOS  ]      five  twelfths  of  the  monies  which  he  *should  have  received  out  of 
such  rents,  with  interest  on  such  five  twelfths  from  the  time  of 
the  same  being  received,  should  be  secured  to  be  paid  to  the 
other  proprietors,  according  to  their  respective  shares,  by  equal 
annual  instalments,  and  that  such  instalments  should  be  secured 
by  charge  on  Henry  Harris's  shares  in  the  theatre,  and  on  such 
shares  only,  it  being  intended  that  Henry  Harris  personally,  or 
his  estate,  other  than  the  sai^  shares,  should  not  be  liable  to  tiie 
payment  of  the  same.    There  were  further  provisions  in  the 
agreement,  that  all  engagements  made  on  behalf  of  the  proprie- 
tary, with  performers,  authors,  or  servants,  should  be  taken  to 
by  the  lessees ;  that  Henry  Harris,  and  his  estate,  except  his 
share  in  the  rent  and  the  trust  monies,  should,  during  the  term, 
be  indeminified  by  the  lessees,  from  the  general  debt  due  from 
the  general  proprietary  of  the  theatre,  and  the  interest  thereon, 
it  being  the  intent  of  the  parties,  that  such  debt  and  interest 
should  be  fully  paid  and  satisfied  out  of  the  said  rent,  and  out  of 
the  proceeds  of  the  share  of  Const,  or  the  estate  of  Martindale ; 
that  Henry  Harris  should  also  be  inden^nified  by  the  lessees, 
from  any  claims  or  suit  by  Const,  in  consequence  of  the  posses** 
sion  being  given  up  to  them,  and  that  he  should  likewise  be 
indemnified  by  the  lessees^  from  any  engagements  to  be  entered 
into,  and  from  any  debts  or  liabilities  to  be  contracted  or 
incurred  by  them,  in  the  course  of  their  conducting  and  manage 
hig  the  concerns  of  the  theatre  from  the  day  of  the  date  thereof ; 
that  the  expenses  of  all  parties  relating  to  the  agreement,  and  to 
the  lease,  should  be  paid  by  the  lessees  in  the  first  instance,  and 
should  be  added  to  the  existing  general  debt  due  from  the 
proprietors  of  the  theatre,  and  paid  accordingly ;  and  that  until 
the  lease  should  be  executed,  the  demised  shares  and  premises 
should  be  held  by  the  lessees,  in  like  manner  as  if  the  lease  had 
then  been  executed. 
[606]  The  bill  was  filed  on  th^  16th  of  April,  1828,  by  Francis 

Const,  against  Henry  Harris,  Charles  Eemble,  James  Trotter, 
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William  Harrison,  John  Saltren  Willett,  and  John  Forbes.  OokstJ 
After  stating  the  deed  of  the  9th  of  March,  1812,  it  stated,  that  Hilkia 
Brandon,  during  his  treasurership,  applied  the  income  of  the 
theatre  according  to  the  trusts  of  that  deed,  and  that  the  debts 
due  upon  the  said  bills  of  exchange  and  bonds  were  thereby 
much  reduced,  but  that  a  considerable  portion  of  such  debts 
still  remained  unsatisfied.  It  then  proceeded  to  give  a  detailed 
account  of  the  income  of  the  theatre,  alleging  the  rent  of  the 
private  boxes,  and  of  the  fruit-rooms,  and  the  oratorio-rent,  to  be 
part  of  the  general  receipts  and  profits  of  the  theatre,  and,  as 
such,  apphcable  according  to  the  trusts  of  the  said  deed  of  the 
9th  of  March,  1812.  It  then  traced  the  devolution  of  the  shares 
of  the  parties  who  were  interested  in  the  theatre  when  that  deed 
was  executed,  alleging,  that  the  defendants  Willett  and  Forbes 
had  become  entitled  to  George  White's  share,  as  well  in  respect 
of  the  rights  vested  in  their  respective  wives,  as,  by  virtue  of 
some  agreement  or  arrangement  made  by  them  with  the  exe- 
cutors of  White ;  and,  after  noticing  the  disputes  with  Harris, 
and  the  treaty  for  the  agreement  of  the  11th  of  March,  1822,  it  . 
alleged,  that  the  plaintiff  took  no  part  in  the  said  disputes,  and 
that,  having  merely  a  beneficial  life  interest  in  his  eighth  part  of 
the  theatre,  and  being  unwilling  to  commit  himself  in  the 
execution  of  his  duties  as  executor  of  the  said  Ann  Martindale,  he 
refused  to  become  a  party  to  the  agreement.  It  then  proceeded 
to  state,  that  the  agreement  was  concluded  between  the  other 
parties;  that,  upon  the  same  being  concluded,  the  defendants 
Eemble,  Willett,  and  Forbes,  entered  into  the  possession  of  the 
theatre,  and  took  upon  themselves  the  entire  management  and 
conduct  of  the  concerns  thereof;  that,  for  nearly  a  century 
previous  to  the  said  last  *named  defendant's  undertaking  the  [  *507  ] 
management  of  the  concerns  of  the  theatre,  it  had  been  the 
invariable  custom,  for  the  treasurer  for  the  time  being  of  the 
theatre,  every  day,  during  the  continuance  of  each  season,  on 
which  the  theatre  was  open,  to  make  out  an  account,  containing 
the  amount  of  the  receipts  of  the  theatre  on  the  previous  night, 
and  of  the  daily  payments  made  on  account  of  the  expenses  of 
the  theatre,  and  that  such  account  was  afterwards  printed,  and  a 
printed  copy  thereof  sent  to  each  of  the  proprietors ;  that,  for 
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Const  some  time  after  the  commencement  of  the  management  of  the 
HABJBI8.  l^si  named  defendants,  the  printed  daily  accounts  continued  to 
be  furnished  as  usual  to  the  plaintiff;  and  that,  shortly  after  the 
commencement  of  the  said  management,  the  plaintiff  discovered, 
that  great  part  of  the  receipts  of  the  theatre,  instead  of  being 
applied  according  to  the  deed  of  the  9th  of  March,  1812,  was,  in 
violation  of  the  covenants  contained  in  that  deed,  grossly 
misapplied  to  other  purposes,  and,  amongst  other  instances  of 
such  misapplication,  it  particularly  referred  to  the  receipt  by 
Henry  Harris  of  the  rents  of  the  private  box,  and  fruit-rooms, 
and  of  the  oratorio-rent,  by  the  agreement  of  the  11th  of  March, 
1822,  reserved  to  him.  It  then  went  on  to  state,  that,  in  order 
to  enable  them  to  make  such  misapplication  of  the  receipts  of  the 
theatre,  the  defendants  Eemble,  Willett  and  Forbes,  soon  after 
they  undertook  the  management  of  the  theatre,  dismissed 
Brandon,  who  had  given  security  for  the  due  application  of  the 
receipts  of  the  theatre  according  to  the  deed  of  the  9th  of  Meurch, 
1812,  from  the  situation  of  treasurer,  and  appointed  Bobertson  to 
be  treasurer  in  his  place,  and  that  Bobertson  had  given  no 
security,  and  applied  the  receipts  according  to  the  direction  of 
the  last  named  defendants,  and  without  any  regard  to  the 
provisions  of  the  last-mentioned  deed ;  and  it  further  stated,  that 
[  •508  ]  it  had  always  been  customary  for  the  proprietors  *to  insure  the 
theatre,  to  an  amount  at  least  sufficient  to  satisfy  the  outstanding 
liabilities,  but  that  the  theatre  was  not  then  insured ;  and  after 
charging  that,  in  January,  1828,  the  defendants  ordered  Bobert- 
son not  to  furnish  the  plaintiff  with  the  usual  daily  accounts, 
imder  the  pretence  that  the  plaintiff  might  at  any  time  attend  at 
the  theatre  and  inspect  such  accounts,  it  further  charged,  that, 
as  one  of  the  proprietors  of  the  theatre,  the  plaintiff  was  entitled 
to  have  such  accounts  sent  to  him  daily  for  his  examination,  but 
that  Bobertson,  in  obedience  to  the  orders  of  the  defendants,  had 
not  sent  to  the  plaintiffs  any  such  accounts  since  the  22nd  of 
January,  1823,  and  had  not,  though  required  so  to  do,  sent  to 
the  plaintiff  the  annual  account  made  up  to  the  end  of  the  last 
season,  as  had  been  usual  and  customary.  The  prayer  was, 
that  the  defendants  might  be  decreed  to  abide  by,  and  specifi- 
cally to  perform,  the  several  agreements  and  covenants  contained 
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in  the  indenture  of  the  9th  of  March,  1812  ;  and  that  sach  Oomr 
agreements  might  be  carried  into  execution  under  the  direction  haubib. 
of  the  Court ;  that  accounts  might  be  taken  of  the  debts,  pro- 
vided for  by  that  indenture,  which  then  remained  unsatisfied,  of 
the  produce  and  profits  which  had  arisen  and  been  received  from 
the  theatre,  since  the  defendants  removed  Brandon  from  being 
the  treasurer  or  receiver,  and  of  the  application  of  such  produce 
and  profits ;  that  all  the  defendants  who  had  received,  or  con- 
curred in  the  receipt  and  application  of  such  produce  and  profits, 
might  be  declared  to  be  personally  liable  to  make  good  the  sums 
so  received,  in  so  far  as  the  same  had  been  applied  and  appro- 
priated to  purposes  inconsistent  with  the  provisions  and  agree- 
ments of  the  said  indenture ;  and  that  the  defendants  might  be 
restrained  from  applying,  or  permitting  to  be  applied,  any  of  the 
rents,  issues,  produce,  and  profits  of  the  theatre  and  other 
premises,  to  any  other  purposes,  than  such  as  *were  provided  [♦609] 
and  agreed  upon  by  the  said  indenture ;  and  that  a  receiver  or 
treasurer  of  the  theatre  might  be  appointed,  with  proper  direc- 
tions for  enabling  him  to  receive,  and  apply  such  rents,  produce, 
and  profits,  according  to  the  trusts  of  such  indenture;  that,  when 
and  as  the  said  debts  should  be  paid  and  satisfied,  the  plaintiff, 
and  the  several  other  persons  entitled  thereto,  might  be  let  into 
possession,  and  receipt,  and  enjoyment  of  their  respective  pro- 
I)ortion  of  the  rents,  produce,  and  profits  of  the  theatre;  and 
that,  in  the  meantime,  the  defendants  might  be  restrained  from 
conducting  and  managing  the  concerns  of  the  theatre,  contrary 
to,  or  in  violation  of,  the  provisions  and  agreements  contained  in 
the  said  indenture,  and  from  excluding  the  right  of  interference 
on  the  part  of  the  plaintiff,  as  reserved  by  the  terms  of  the  said 
indenture,  to  each  and  every  the  proprietors  of  the  theatre ;  and 
if  necessary,  that  a  proper  person  might  be  appointed  to  have  the 
management  and  conduct  of  the  concerns  of  the  theatre,  until  all 
the  said  debts,  provided  for  by  the  said  indenture,  should  have 
been  fully  pdd  and  satisfied. 

On  the  80th  of  April,  1828,  the  defendants  Eemble,  Harrison, 
Porbes,  and  Willett,  put  in  a  demurrer  to  the  bill,  assigning  as 
causes  of  demurrer,  first,  that   Elizabeth  Percy,  and  Letitia 
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Const  Mary,  the  wives  of  the  defendants  Willett,  and  Forbes,  and» 
Habbib.  secondly,  that  the  parties  entitled  in  remainder  under  the  will  of 
AnTi  Martindale,  were  not  made  parties  to  the  suit ;  and  on  the 
5th  of  May,  1828,  a  similar  demurrer  was  put  in  by  the  defen- 
dant Trotter. 

On  the  Srd  of  May,  1828,  the  plaintiff  gave  notice  of  a  motion 
before  the  yice-Ghancellor,  for  an  injunction,  to  restrain  the 
defendants  from  applying,  or  permitting  to  be  applied,  any  of 
[  *6io  ]  the  monies  to  be  received  for  or  in  ^respect  of  the  theatre,  and 
other  the  premises  in  the  pleadings  mentioned,  to  any  other 
purposes  than  such  as  were  provided  and  agreed  upon  in  and  by 
the  said  indenture  of  the  9th  of  March,  1812,  and  for  a  reference 
to  the  Master  to  appoint  a  proper  person  or  persons  to  act,  as, 
or  in  the  nature  of,  a  receiver  and  treasurer  of  the  theatre,  under 
the  authority  of  the  Court,  for  the  purpose  of  receiving  the 
monies,  which  should  from  time  to  time  be  received  for  admission 
to  the  theatre,  or  become  or  be  payable  in  respect  of  the  rents  in 
the  pleadings  mentioned. 

The  motion  was  opened  before  the  Yice-Ghancellor,  on  the  9th 
of  May,  1828,  and  was  refused  with  costs.  On  the  same  day, 
the  plaintiff  gave  notice  of  a  motion,  before  the  Lord  Chancellor, 
that  the  Yicb-Chancbllob's  order  of  the  9th  of  May  might  be 
discharged,  and  that  an  order  might  be  made  according  to  the 
original  notice  of  motion. 

The  allegations  of  the  bill  were  verified  by  an  affidavit  of  the 
plaintiff,  in  support  of  the  motion.  The  defendants  Eemble, 
Willett,  and  Forbes,  by  an  affidavit,  in  opposition  to  the  motion, 
stated,  that  they  were  ignorant  of  the  existence  of  the  deed  of 
the  9th  of  March,  1812,  until  the  filing  of  the  bill,  and  that  they 
believed  that  the  said  deed  had  not  been  acted  upon  for  many 
years,  but  had  been  considered  as  dormant,  and  as  a  dead 
letter,  by  the  parties  thereto,  the  material  purposes  for  which 
the  same  had  been  made  having  been  long  since  carried  into 
[  *6ii  ]  effect ;  and  they  said,  that  they  believed  that  all  the  bills  *of 
exchange,  and  bond  debts,  provided  for  by  the  said  deed,  had 
been  paid,  except  a  small  part  of  the  bond  debts,  for  the  payment 
of  which  arrangements  had  been  made,  and  time  given;  they 
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further  stated,  that  several  meetings  took  place,  pending  the  Coxst 
disputes  with  Henry  Harris  referred  to  by  the  bill,  that  the  habsib. 
plaintiff  personally  assisted  at  one  of  those  meetings,  and  that, 
before  the  11th  of  March,  1822,  the  plaintiff  was  apprised  of  the 
substance  and  result  of  the  other  meetings,  and  of  the  arrange- 
ment finally  made  with  Henry  Harris,  and  they  said,  that  the 
plaintiff  expressed  no  dissatisfaction  at  the  nature  of  the  said 
arrangement,  but  acquiesced  in  and  approved  of  the  same,  so  far 
as  it  bound  the  parties  thereto :  they  also  stated,  that  application 
was  made  to  the  plaintiff  to  become  a  party  to  the  said  arrange- 
ment with  Henry  Harris,  and  that,  when  he  declined  so  to  do, 
he  from  time  to  time  stated,  that  he  was  merely  the  executor  of 
Ann  Martindale,  and  that  he  would  not  do,  or  join  in  any  act, 
whereby  he  might  make  himself  personally  liable,  or  further 
liable  than  the  assets  of  Ann  Martindale  might  make  him,  and 
that  the  plaintiff  had  expressly  stated,  that  he  would  not  be  a 
proprietor  or  partner  in  the  theatre,  or  its  concerns,  and  had  and 
would  purposely  avoid  being  or  becoming  a  partner  or  proprietor 
therein,  and  they  said,  that  in  March,  1822,  some  of  the 
creditors  of  the  theatre  having  become  pressing  for  their 
demands,  the  plaintiff  was  informed  that  an  advance  of  money 
on  the  part  of  the  proprietors  would  be  necessary,  and  that  the 
plaintiff  then  refused  to  make  any  advance ;  they  stated,  that 
the  material  object  for  which  the  said  arrangement  with  Henry 
Harris  was  entered  into,  was,  to  provide  a  fund,  not  liable  to 
contingent  expenses,  to  be  applied  in  liquidation  of  the  general 
debt  due  on  account  of  the  theatre,  and  that  it  had  been  origin- 
ally proposed,  that  a  lease  of  the  whole  of  the  theatre  should  be 
granted  to  them,  the  defendants,  at  the  clear  annual  *rent  of  C*5i2j 
12,0002.,  but  that,  in  consequence  of  the  plaintiff's  having  declined 
to  concur,  it  was  finally  arranged,  that  the  lease  should  be  of 
seven  eighths  only,  at  the  proportionate  rent  of  10,5002.,  and  that 
such  rent;  and  the  profits  of  Ann  Martindale' s  share,  or  a  sum 
of  1,5002.  as  a  rateable  sum  in  respect  of  her  one  eighth,  should 
be  applied  in  Uquidation  of  the  debt ;  and  they  said,  that  the 
rent  of  12,0002.  a  year  was  a  competent  and  sufficient  rent  for 
the  theatre,  and  that  the  actual  profits,  from  March,  1822,  had 
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Const  not  been  equal  to  that  rent;  they  then  stated,  that  Thomas 
Hab'ris.  Harris,  whilst  he  was  manager  of  the  theatre,  had  been  allowed 
1,0002.  a  year  for  the  trouble  of  management,  pursuant  to  an 
agreement  signed  by  Ann  Martindale  and  other  proprietors,  and 
that  Henry  Harris  had  retained  the  like  annual  sum  during  his 
management,  and  that,  by  the  arrangement  which  they  had 
made,  the  theatre  had  been  exonerated  from  that  charge ;  and 
they  said,  that,  with  the  exception  of  the  rents  received  by 
Henry  Harris  under  the  arrangement,  the  whole  of  the  receipts 
of  the  theatre,  from  the  11th  of  March,  1822,  had  been  applied 
to  the  payment  of  the  current  expenses  of  the  theatre,  and  of  the 
debts  due  from  it  previous  to  the  said  11th  of  March,  and  that 
the  amount  of  such  debts  had  been  thereby  greatly  reduced,  and 
that  the  defendants  Willett  and  Forbes  had  also,  since  the  said 
11th  of  March,  made  large  advances,  out  of  their  own  private 
monies,  in  payment  of  the  said  debts :  they  denied  any  improper 
motive  in  dismissing  Brandon  from  the  treasurership,  and  said 
that  he  had  been  dismissed  in  consequence  of  his  having  been 
found  incapable  of  doing  his  duty  personally,  and  that  the 
plaintiff  had  recommended  his  dismissal,  and  that,  at  the  time 
of  such  dismissal,  they,  the  defendants,  were  not  aware  of  the 
existence  of  the  deed  of  1812,  or  that  Brandon  had  given  any 

[  •513  ]  security  for  the  application  of  the  receipts  of  the  theatre,  *and 
that  the  plaintiff  had  never  given  any  intimation  of  the  existence 
of  any  such  security.  The  statement  of  the  aflBdavit  of  the 
defendants,  as  to  the  daily  printed  accounts,  was,  that  since  they, 
the  defendants,  had  undertaken  the  management  of  the  theatre, 
such  accounts  had  not  been  furnished  to  any  of  the  proprietors, 
except  the  plaintiff,  and  that  the  delivery  of  such  accounts  had 
been  discontinued,  in  consequence  of  its  having  been  discovered 
that  the  same  had  been  made  public,  and  had  been  known  to 
several  persons  connected  with  Drury  Lane  Theatre,  but  the 
affidavit  stated,  that  the  said  daily  accounts  were  regularly  made 
out,  and  kept  at  the  treasury  office  of  the  theatre,  and  that  the 
plaintiff  had  the  power  of  informing  himself  fully  of  the  accounts 
and  transactions  of  the  theatre,  by  attending  at  the  said  office, 
where  all  the  books  and  accounts  were  open  for  his  inspection, 
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and  that  the  plaintiff  had  had  notice  to  that  effect,  and,  since  the  Const 
snspension  of  the  delivery  of  the  daily  accounts,  had  personally  harrm. 
attended  at  the  theatre,  and  inspected  the  books ;  after  further 
stating,  that,  in  the  course  of  their  management,  they  had  paid 
the  cnrrent  expenses  and  outgoings  of  the  theatre,  in  due  course, 
and  according  to  the  custom  and  practice  thereof,  and  the 
credit  usually  given,  and  that  there  was  no  debt  owing  in  respect 
of  the  said  current  expenses  and  outgoings,  except  such,  as, 
according  to  the  aforesaid  custom,  practice,  and  credit,  were  not 
then  due,  the  said  defendants,  by  their  affidavit,  said,  that  it  had 
never  been  their  wish  to  prevent  the  plaintiff  from  superin- 
tending the  concerns  of  the  theatre,  but  that,  on  the  contrary, 
they  had  frequently  applied  to  him  for  his  advice  and  assistance. 

Upon  the  motion  being  opened,  the  counsel  for  the  defendants  ^^y  ^^^ 
objected  to  its  proceeding  until  the  demurrers  were  disposed  of ; 
and  the  Lord  Chancellor  said,  *that,  according  to  his  recol-  [  ^514  j 
lection,  it  had  been  held,  that  if  a  bill  was  filed  to  stay  irrepar- 
able waste,  and  a  demurrer  was  put  in,  the  motion  to  stay  waste 
could  not  be  proceeded  with  until  the  demurrer  was  got  rid  of, 
but  the  Court  would  hear  the  demurrer  immediately.  The 
counsel  for  the  plaintiff  however  submitted,  that  the  rule  in 
question  applied  only  where  the  bill  was  demurred  to  generally 
for  want  of  equity,  and  did  not  reach  the  case  before  the  Court, 
where  the  demurrer  was  for  want  of  parties  merely.  The  papers 
were  then  handed  up  to  the  Lord  Chancellor,  who,  this  day,  -^^y  31. 
said  he  thought  that  the  wives  of  the  defendants  Willett  and 
Forbes  were  necessary  parties  to  the  suit,  but  that  he  would 
hear  counsel  upon  the  question  whether,  notwithstanding  that 
might  be  the  case,  the  injunction  might  not  be  granted  :  that  he 
had  not  made  up  his  mind  whether  the  motion  might  not 
prejudice  the  parties  pointed  at  by  the  demurrer :  that, 
supposing  it  to  be  clear  that  there  was  a  case  for  the  injunction, 
and  that  the  injunction  would  operate  for  the  benefit  of  the 
parties  not  before  the  Court,  he  was  far  from  thinking  that  the 
Court  would,  on  account  of  the  absence  of  those  parties,  hesitate 
to  do  what  it  could  for  them. 


124  1828.    CH.     T.  &  E.  514—516.  [b.b. 

CoKBT  The  motion  then  proceeded.  It  was  twice  argued  by  Mr.  Hart^ 

Habbib.      M't*  WethereU,  and  Mr.  Rawlins^  for  the  plaintiff;  and Afr.  Heald, 
Jwns  12, 18,    Mr.  ShadweU,  Mr.  James,  and  Mr.  Twiss.  for  the  defendants. 

28. 

Jiov,  20. 

—  After  the  first  argument,  the  Lord  Ghakgellob  again  expressed 

his  opinion,  that  the  wives  of  the  defendants  Willett  and  Forbes, 
were  necessary  parties  to  the  suit,  but,  with  respect  to  the  other 
ground  of  demurrer,  he  said,  that  the  bill  had  so  stated  the 
[  *616  ]  plaintiff's  executorship,  ^without  stating  for  what  persons  he  was 
to  be  trustee,  that  he  could  not  consider  him  to  have  assented  to 
an  interest  in  the  cestuis  que  trust,  and  divested  himself  of  the 
interest ;  and,  adverting  to  the  argument  that  the  pendency  of 
the  demurrers  prevented  the  motion  from  being  made,  his 
Lordship  said,  that  he  could  conceive  many  cases,  requiring 
immediate  interposition,  where  application  might  be  made  to  the 
Court,  notwithstanding  the  absence  of  some  of  the  parties,  and 
that  it  was  upon  that  conception  he  had  permitted  the  motion  to 
be  made. 

In  support  of  the  motion,  it  was  contended,  on  the  part  of 
the  plaintiff,  that  he  had  been  ousted  by  the  defendants  from  all 
the  rights  which,  as  a  proprietor  of  the  theatre,  he  was  entitled 
to  exercise:  that  the  agreement  of  1822  utterly  destroyed  the 
equal  right  of  interference  which  ought  to  have  existed  in  all  the 
proprietors,  and  was  framed  for  the  express  purpose  of  destroying 
that  right,  and  vesting  in  the  lessees  the  entire  dominion  over 
the  theatre:  that  every  provision  in  that  agreement  tended  to 
exclude  the  plaintiff's  interference,  and  was  in  direct  contra- 
vention of  his  rights :  that  the  dismissal  of  Brandon  from  the 
office  of  treasurer,  and  the  non-delivery  to  the  plaintiff  of  the 
daily  accounts,  were  parts  of  the  same  system :  that  the  plaintiff 
had  a  clear  right  to  be  furnished  with  those  daily  accounts,  and 
that  the  practice  which  had  existed  of  their  being  delivered  to 
the  proprietors  must  be  adhered  to,  or,  at  all  events,  that  the 
defendants  were  not  justified  in  discontinuing  that  practice 
without  communicating  with  the  plaintiff:  that  all  the  parties 
[  •616  ]      ^ere  bound  by  the  provisions  of  the  deed  *of  1812,  and  that  the 
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defendants  could  not  be  permitted  to  destroy  those  provisions  by  comst 
the  agreement  of  1822 :  that  no  person,  succeeding  to  a  share  in  habbib. 
a  partnership,  could  exempt  himself  from  the  obligation  of 
perfonuing  the  engagements  which  attached  upon  the  partner  to 
whom  he  succeeded,  under  the  plea  that  he  was  ignorant  of  such 
engagements ;  and  that  the  alleged  ignorance,  on  the  part  of  the 
a,  of  the  deed  of  1812  did  not  therefore  affect  the  case. 


On  the  part  of  the  defendants,  it  was  insisted,  that,  as  the 
bill  did  not  pray  that  the  concern  might  be  wound  up,  the  motion 
could  not  be  granted,  consistently  with  the  decided  cases  ;  Waters 
V.  Taylor, \  Forman  v.  Homfray^X  Ooodmanv.  Wliitcomb,^  Mar- 
shall ▼.  Colman :  ||  that  the  acquiescence  of  the  plaintiff  amounted 
to  a  consent  on  his  part,  to  the  abandonment  of  the  provisions 
of  the  deed  of  1812,  and  a  substitution  of  the  arrangement  made 
by  the  agreement  of  1822,  and  was,  of  itself,  sufficient  to  prevent 
the  summary  interference  of  the  Court :  that  the  plaintiff, 
having  renounced  the  character  of  a  partner,  could  not  call  upon 
the  Court  for  protection  against  his  co-partners,  and  that  the 
agreement  of  1822  was  operative  only  between  the  parties  to  it, 
and  did  not  at  all  affect  the  plaintiff.  The  non-delivery  of  the 
daily  accounts  was  justified  under  the  circumstances  appearing 
by  the  affidavits ;  and  it  was  urged,  that  it  was  the  plaintiff's 
duty  to  attend  at  the  theatre,  and  inspect  the  accounts. 

In  reply  it  was  said,  that  the  plaintiff  had  only  abstained 
from  applying  to  the  Court,  so  long  as  he  had  been  furnished 
witii  the  daily  iicoounts,  from  which  he  could  judge  of  the  state 
of  the  concern ;  and  that,  after  the  ^agreement  of  1822,  any  [  '517  ] 
attempt  at  interference,  on  the  part  of  the  plaintiff,  would  have 
been  wholly  useless. 

The  following  observations  fell  from  the  Lord  Chancellor  in 
the  course  of  the  argument,  and  on  several  occasions  when 
the  case  was  mentioned  : 

That  the  Court  would  never  take  any  partnership  concern  into 

t  13  R.  B.  91  (15  VeB.  10).         §  21  B.  B.  244  (1  J.  &  W.  689). 
t  13  B.  B.  115  (2  V.  &  B.  329).      |i  22  B.  B.  116  (2  J.  &  W.  266). 
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CoNBT  its  own  hands  by  a  receiver,  and  much  less  by  a  manager,  unless 
Habbib.  the  suit  was  so  framed,  as  that  a  decree  could  be  made  at  the 
hearing,  either  that  the  concern  should  be  carried  on  according 
to  the  terms  of  some  instrument,  which,  by  the  agreement 
between  the  parties,  was  to  regulate  the  mode  of  its  being  carried 
on,  or,  that  it  should  be  wholly  put  an  end  to:  that  articles, 
which  had  been  agreed  on  to  regulate  a  partnership,  could  not 
be  altered  without  the  consent  of  all  the  partners ;  but  that,  if 
alterations  were  made  by  some  of  the  partners,  and  acquiesced  in 
by  all,  the  Court  would  hold  that  to  be  an  adoption  of  new 
terms  :  that  it  must  be  considered,  whether  the  plaintiff  had  not 
conceived  himself  at  liberty  to  withhold  more  of  his  personal 
attention  from  the  concern,  than  he  could  withhold,  entitling 
himself  to  call  upon  the  other  partners  to  do  their  duty :  that, 
where  a  person,  interested  as  the  plaintiff  was,  proposed  to  do 
every  part  of  his  duty  to  the  other  parties  interested,  the  Court 
would  compel  those  other  parties  to  do  their  duty  towards  him, 
but  that,  if  he  chose  to  discharge  his  duty  towards  those  other 
parties  in  a  more  limited  way,  the  question  would  be,  whether 
that  circumstance  did  not  destroy  his  right  to  call  upon  them  to 
do  their  duty  towards  him  ?  With  respect  to  sending  the  daily 
accounts,  his  Lordship  said,  that  he  did  not  find  it  stipulated  for 
in  any  of  the  instruments  ;  that  it  was  a  practice  which  seemed 
to  have  prevailed  for  a  great  length  of  time ;  but  that  it  was  not 
[  •618  ]  provided  for  by  *covenant ;  that  where  there  were  no  stipulations, 
no  covenants,  with  respect  to  a  particular  practice,  it  followed  of 
necessity,  that  the  majority  of  partners  must  decide  whether 
that  practice  should  be  continued  or  discontinued ;  and  that  if 
the  minority  had  a  proper  opportunity  given  them  of  considering 
the  matter,  their  negative  would  be  of  no  avail :  that  there  could 
be  no  doubt  about  the  general  annual  accounts,  as  they  were 
matter  of  express  declaration  in  the  original  deed :  that,  in  cases 
where  a  majority  could  bind  the  minority,  if  some  of  the  partners 
were  to  agree  that  they  would,  by  a  majority,  bind  the  others, 
that,  let  one  of  them  say  what  he  would  with  respect  to  the 
interests  of  the  partnership,  they  would  overrule  him,  the 
Court    would    compel    them  to  rescind  that  agreement,  and 
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say,  that  was  a  length  to  which  they  should  not  go;  the  Const 
Court  would  not  allow  the  rules  applying  to  partnership  habbib. 
concerns  to  be  broken  in  upon  by  an  agreement  of  that  sort : 
that,  supposing  the  plaintiff  had  a  right  to  have  the  daily 
accounts  delivered  to  him,  it  did  not  follow  that  the  Court 
would  interfere;  that  the  Court  was  not  bound  to  interfere 
upon  every  breach  of  adherence  to  the  rules  of  a  partnership 
concern. 

The  LoBD  Chancellor  went  through  the  facts  of  the  case,  and         1824. 
in  so  doing  observed,  that  the  concern  was  in  the  nature  of  a      ^*^**  ^'  ^' 
partnership,  that,  according  to  the  principles  of  the  Court,  it 
would  not  interfere,  on  interlocutory  motion,  to  regulate  the 
concerns  of  any  partnership,  unless  the  objects  of  the  bill  were 
such,  as  would  probably  be  carried  into  execution,  when  the 
cause  came  to  a  hearing :  that  it  was  not  the  business  of  the 
Court  to  manage  or  carry  on,  from  time  to  time,  a  partnership 
of  any  kind,  and  that  it  was  impracticable  for  the  Court  to  do 
so  ;  *that  a  bill  might  be  filed,  for  the  purpose  of  compelling      [  *^^^  ] 
partners  to  do  certain  things,  according  to  the  provisions  of 
certain  instruments,  and  that  the  Court  would  interfere  for  that 
purpose,  and  that  when  it  did  so  interfere,  it  would  take  care 
that  the  decree,  to  be  made  at  the  hearing  of  the  cause,  should 
not  be  defeated  by  anything  done  in  the  meantime ;  but  that  a 
bill,  merely  seeking  the  interposition  of  the  Court  to  carry  on  a 
partnership,  could  not  be  maintained :  that,  supposing  nothing 
more  to  have  taken  place,  than,  that  the  deed  of  1812  having 
been  executed,  Thomas  Harris  had,  with  the  consent  of  all  the 
parties,  taken  the  entire  management  of  the  theatre,  and  Henry 
Harris,  with  the  same  consent,  had  succeeded  to  the  same  species 
of  management,  and  that,  disputes  having  then  arisen,  in  con- 
sequence of  the  introduction  of  new  partners,  the  bill  had  been 
filed,  the  Court  must  have  taken  upon  itself  the  management ; 
and  that,  if  there  had  been  nothing,  beyond  what  he  had  stated, 
except  a  simple  demise  by  Henry  Harris  to  the  other  parties,  it 
would  have  been  impossible  for  the  lessees  to  stand  in  any  other 
situation,  than  the  person  by  whom  the  demise  was  made. 
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Const  clothed  with  all  the  rights,  and  subject  to  all  the  duties  and 
Haebis  obligations,  created  by  the  deed  of  1812  ;  that  it  would  have  been 
nothing  more  in  effect  than  a  substitution  of  the  new  parties  as 
partners  for  ten  years ;  that,  unless  the  terms  of  the  deed  of 
1812  were  varied,  by  the  consent  of  all  the  parties,  bound  by  its 
obligations,  and  entitled  to  its  benefits,  the  new  partners  would 
be  entitled  to  all  the  rights,  and  subject  to  all  the  obligations, 
contained  in  that  deed :  with  respect  to  the  delivery  of  the  daily 
accounts,  his  Lordship  observed,  that  he  thought  it  was  com- 
petent to  the  proprietors  of  the  theatre,  meeting  together,  and 
deliberating  upon  the  subject,  to  determine  that  such  accounts 
should  not  be  sent ;  that  the  delivery  of  these  accounts  could 
r  •szo  ]  not  be  stopped,  without  all  the  *partners  being  consulted ;  but 
that,  if  all  had  been  consulted,  the  practice  had  been  properly 
discontinued.  In  commenting  upon  the  agreement  of  1822,  his 
Lordship  said,  with  reference  to  the  covenants  applying  to  the 
entirety  of  the  premises,  that,  there  being  seven-eighths  of  the 
whole  property  vested  in  the  lessees,  and  they  standing,  for  ten 
years,  in  Harris's  place,  it  was  not  improper  on  his  part  to 
require  such  covenants,  leaving  the  lessees  to  deal  with  their 
partners  as  they  could ;  but,  referring  to  the  clauses,  as  to  debts 
which  were  to  be  considered  as  due  from  the  proprietors,  though 
incurred  by  the  parties  to  the  agreement  only,  and  particularly 
to  the  clause  as  to  the  printing-press,  his  Lordship  said,  that  the 
debts  might  properly  be  considered  as  debts  due  from  the  pro- 
prietors, including  the  plaintiff,  provided  they  were  debts  which 
ought  to  be  thrown  upon  the  proprietors,  and  were  incurred, 
after  a  proper  communication  with  the  plaintiff  as  to  the  pro- 
priety of  their  being  incurred ;  but  that,  prima  facie^  the 
plaintiff  had  an  undoubted  right  to  be  consulted  on  that 
proposition  ;  and  that,  as  to  the  printing-press,  the  plaintiff  had 
a  right  to  be  consulted  upon  the  question,  whether  any  should  be 
set  up ;  and  that  no  debt  in  respect  of  it  could  ever  be  thrown  on 
the  general  body  of  the  proprietors,  unless  a  decision,  in  favour 
of  its  being  set  up,  was  come  to,  on  the  proper  principle  on 
which  all  points,  for  the  consideration  of  all  the  partners,  were 
to  be  considered  and  decided  upon ;  and  he  said,  that,  taking  the 
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whole  instrument  together,  it  was  an  instrument,  with  respect  to  const 
which,  as  to  many  parts  of  it,  it  was  extremely  difficult  to  say,  hakbis. 
that  the  partners  of  the  seven-eighths  could  enter  into  it,  with- 
out consulting  the  partner  of  the  other  eighth,  but,  that  the 
instrument  seemed  to  him  to  go  to  the  utter  destruction  of  the 
deed  of  1812  ;  that  it  provided,  in  many  instances,  for  an  appli- 
cation of  the  funds,  different  from  the  application  directed  by 
that  deed,  by  which  the  ^application  of  the  rents  and  profits,  [  ^^^i  ] 
including  those  taken  by  Mr.  Harris  under  the  instrument  in 
question,  was  irrevocably  fixed;  and  that,  therefore,  if  the 
question  had  arisen  immediately  after  the  execution  of  the 
instrument,  whether  it  could  be  carried  into  execution,  con- 
sistently with  the  deed  of  1812,  the  instrument  could  never  have 
been  permitted  by  the  Court  to  overrule  the  deed,  unless  upon 
some  other  ground,  than  that  the  parties  to  the  instrument  were 
ignorant  of  the  deed :  that,  if  the  instrument  was  entered  into  in 
entire  ignorance  of  the  deed  of  1812,  it  might  be  good  ground 
for  the  lessees  to  say  to  Harris,  that  he  should  not  hold  them  to 
the  agreement,  as  he  had  not  informed  them  of  the  nature  of  the 
property,  or  of  the  obligations  to  which  he  was  subject  by  the 
deed  of  1812 ;  but  that,  it  never  could  be  said,  that  without  the 
consent  of  all  parties,  the  execution  of  the  agreement  could,  upon 
the  mere  ground  of  ignorance,  entirely  destroy  the  obligations 
contracted  by  the  deed  of  1812  :  that  the  parties  claiming  under 
the  agreement  could  take  nothing  more  than  Mr.  Harris  could 
give  them ;  and  that  they  therefore  took,  subject  to  all  that 
Mr.  Harris  would  have  been  subject  to  had  the  agreement  not 
been  made :  that  a  party,  taking  the  interest  of  a  partner  in  a 
concern,  could  not  be  let  loose  from  the  obligations  the  partner 
was  under  to  the  concern  ;  and  that,  if  he  chose  to  ask  no  ques- 
tions, he  must  take  at  his  own  risk  with  respect  to  those 
obligations.  In  noticing  the  fact,  that  arrangements  had  been 
made,  and  time  given,  for  such  of  the  debts  secured  by  the  deed  of 
1812  as  remained  unpaid,  his  Lordship  said,  that  that  would  not 
do ;  that  without  the  consent  of  all  the  parties,  other  securities 
could  not  be  substituted  for  that,  which  was  the  primary  security. 

His  Lordship  then  proceeded  to  the  consideration  of  the  case, 
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Const       as  it  stood  in  1812,  and  as  it  was  affected  by  what  had  sub- 

Hasbib.      sequently  happened. 

[  622  ]  I  have  never  seen  a  deed,  which  more  irrevocably  fixed  upon 

the  parties,  whose  interests  were  to  be  bound,  the  trusts  created 
by  it,  than  the  deed  of  the  9th  of  March,  1812 ;  it  expressly 
directs,  that  the  funds  shall  be  exclusively  applied  to  the  par- 
ticular purposes  there  pointed  out,  and  that  the  treasurer  shall 
be  irrevocably  directed  so  to  apply  the  funds :  at  the  same  time, 
ppreat  difficulties  might  have  arisen  upon  that  deed,  from  its  not 
providing  who  should  be  the  manager  of  the  theatre :  suppose  a 
manager  to  have  been  appointed  by  some  of  the  persons  con- 
cerned in  the  theatre,  without  duly  consulting  the  others,  it 
would  have  been  a  much  shorter  way  than  filing  a  bill  in  equity, 
to  have  stated  to  that  manager,  that  he  had  no  right  to  manage, 
and  to  have  stated  to  the  treasurer,  that  he  acted  at  his  peril 
in  applying  any  of  the  funds  according  to  the  orders  of  the 
manager :  the  same  difficulty  would  then  have  presented  itself 
as  occurred  in  the  case  of  the  Opera  House,  that,  when  the 
treasurer  came  to  pay  the  performers,  a  question  would  have 
arisen,  whether  the  person  who  had  made  the  bargain  with  them 
had  any  authority  to  make  it :  so,  in  the  present  state  of  things, 
a  question  may  arise,  whether,  if  the  present  management  is  a 
management,  which  has  not  been  properly  created  originally,  or 
properly  sanctioned  subsequently,  Mr.  Eobertson  will  be  justified 
in  executing  the  very  first  trust  of  this  deed,  unless  it  can  be 
shewn,  that  the  contracts  with  the  performers  are  contracts, 
which  bind  all  the  persons  interested :  however  that  may  be, 
there  can  be  no  doubt  whatever,  that  aft^r  the  execution  of  the 
deed  of  1812,  unless  the  trusts  of  it  were  altered  by  some  effectual 
means,  it  never  could  be  competent  to  any  of  the  proprietors  of 
the  theatre,  without  the  consent  of  the  others,  to  authorise 
Brandon,  whilst  he  acted  under  the  deed,  to  apply  any  part  of 
the  monies  coming  to  his  hands,  to  any  other  purposes  than 

[  •623  ]  those  expressed  in  the  deed  :  considering  *the  deed  to  have  been 
an  effectual  deed,  it  has  been  the  duty  of  the  treasurer  for  the 
time  being,  to  say,  that,  without  the  consent  of  all  the  parties 
interested,  he  could  not  allow  any  part  of  the  monies  coming  to 
his  hands,  to  be  applied  otherwise  than  according  to  the  trusts 
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of  the  deed :  if  all  the  parties  interested,  except  one,  came  to       Co^tst 
him,  and  said,  he  should  not  apply  the  monies  in  the  manner     habbib. 
directed  by  the  deed,  he  was  authorised  to  say,  that  he  should 
make  that  application  of  the  monies,  and  that  he  could  make  no 
other  application  of  them  :  thus  the  case  stood  in  1812. 

In  ordinary  partnerships  nothing  is  more  clear  than  this,  that 
althongh  partners  enter  into  a  written  agreement,  stating  the 
terms  upon  which  the  joint  concern  is  to  be  carried  on,  yet,  if 
there  be  a  long  course  of  dealing,  or  a  course  of  dealing,  not  long, 
but  still  so  long  as  to  demonstrate,  that  they  have  all  agreed  to 
change  the  terms  of  the  original  written  agreement,  they  may  be 
held  to  have  changed  those  terms  by  conduct.  For  instance,  if 
in  a  common  partnership,  the  parties  agree,  that  no  one  of  them 
shall  draw  or  accept  a  bill  of  exchange  in  his  own  name,  without 
the  concurrence  of  all  the  others,  yet,  if  they  afterwards  slide 
into  a  habit  of  permitting  one  of  them  to  draw  or  accept  bills, 
without  the  concurrence  of  the  others,  this  Court  will  hold,  that 
they  have  varied  the  terms  of  the  original  agreement  in  that 
respect ;  so,  in  this  case,  if  it  can  be  shewn,  that  in  the  adminis- 
tration of  this  property,  the  proprietors  in  general,  after  1812, 
pursued  a  different  course  from  that  provided  for  by  the  deed  of 
March,  1812,  they  must  be  taken  to  have  altered  the  agreement, 
and  to  have  substituted  the  terms,  to  which,  in  their  conduct, 
they  have  adhered,  instead  of  the  terms  contained  in  the  original 
agreement ;  and,  with  respect  to  the  present  plaintiff,  there  can 
be  no  doubt,  that  if,  after  the  deed  of  1812  was  'executed,  his  1^  *^^*  ^ 
testatrix  gave  in  to  a  course  of  administration  of  the  property, 
different  from  the  course  provided  for  by  the  deed,  if  her  acts,  or 
the  acts  of  others  with  her  consent,  afforded  such  evidence  of 
departure  from  the  terms  of  the  written  agreement,  as  to  amount 
to  the  substitution  of  a  new  agreement,  though  evidenced  only 
by  parol,  instead  of  the  written  agreement,  he,  claiming  under 
her,  must  be  bound  by  her  acts,  and  cannot  be  at  liberty  to 
revert  back  from  those  acts,  establishing  a  new  agreement,  to 
call  into  operation  again  the  old  agreement,  and  to  insist,  that 
the  non-execution  of  the  old  agreement  is,  in  s'^ch  circumstances, 
a  breach  of  trust.  So  again,  it  is  a  principle  of  this  Court  with 
respect  to  partnership  concerns,  that  a  partner,  who  complains 

K  2 
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CoKBT  that  the  other  partners  do  not  do  their  duty  towards  him,  mast  be 
Habsib.1  ready  at  all  times,  and  offer  himself,  to  do  his  duty  towards  them. 
Whether  the  observation  I  am  about  to  make  applies  to  this 
case  at  present  or  not,  it  may  be  useful  for  the  guidance  of  these 
parties  hereafter :  it  is  not  enough  for  the  parties  who  have 
executed  the  deed  of  1822  to  say,  we,  the  own^s  of  seven  eighths, 
will  meet,  and  Mr.  Const  may  come  if  he  pleases :  where  there 
is  any  material  change  to  be  made,  which  is  to  be  a  binding 
change,  notice  must  be  given  to  all  parties  of  what  that  change 
is,  and  at  what  time  it  is  to  be  taken  into  consideration :  for 
instance,  if  notice  was  given  with  respect  to  dismissing  Mr. 
Brandon,  I  am  not  of  opinion,  supposing  the  deed  of  1812  to 
have  been  an  operative  deed  when  Mr.  Brandon  was  dismissed, 
that  it  was  not  competent  to  the  parties  to  dismiss  him,  duly 
taking  into  consideration  whether  he  ought  to  be  dismissed  or 
not,  and  duly  providing  a  substitute,  who  should  be  constituted 
and  bound  to  all  the  duties  Mr.  Brandon  was  constituted  and 
bound  to,  and  whose  discharge  of  those  duties  should  be  as  well 
secured,  as  Mr.  Brandon's  discharge  of  those  duties  was  secured ; 
[  *o26  ]  but  I  say,  that,  supposing  the  deed  of  1812  *to  have  been  then 
operative,  the  proprietary  could  not  dismiss  Mr.  Brandon  with- 
out consulting  all  their  partners :  if  the  deed  of  1812  was  then 
operative,  his  dismissal  ought  to  have  been  the  act  of  all  the 
partners ;  and  I  call  that  the  act  of  all,  which  is  the  act  of  the 
majority,  provided  all  are  consulted,  and  the  majority  are  acting 
bond  fide,  meeting,  not  for  the  purpose  of  negativing,  what  any 
one  may  have  to  offer,  but  for  the  purpose  of  negativing,  what, 
when  they  are  met  together,  they  may,  after  due  consideration, 
think  proper  to  negative :  for  a  majority  of  partners  to  say,  We 
do  not  care  what  one  partner  may  say,  we,  being  the  majority, 
will  do  what  we  please,  is,  I  apprehend,  what  this  Court  will  not 
allow.  So,  again,  with  respect  to  making  Mr.  Robertson  the 
treasurer,  Mr.  Const  had  a  right  to  be  consulted ;  his  opinion 
might  be  overruled,  and  honestly  overruled,  but  he  ought  to  have 
had  the  question  put  to  him  and  discussed :  in  all  partnerships, 
whether  it  is  expressed  in  the  deed  or  not,  the  partners  are  bound 
to  be  true  and  faithful  to  each  other :  they  are  to  act  upon  the 
joint  opinion  of  all,  and  the  discretion  and  judgment  of  any  one 
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cannot  be  excluded  :  what  weight  is  to  be  given  to  it  is  another       cokbt 
qnestion :  the  most  prominent  point,  on  which  the  Court  acts,      HASRia 
in  appointing  a  receiver  of  a  partnership  concern,  is,  the  circum- 
stance of  one  partner,  having  taken  upon  himself  the  power  to  ex- 
clude another  partner,  from  as  full  a  share  in  the  management  of 
the  partnership,  as  he,  who  assumes  that  power,  himself  enjoys. 

Then,  what  are  the  circumstances,  upon  which  the  lessees  of 
the  seven  eighths  rely,  as  having  varied,  prior  to  the  deed  of  1822, 
and  to  what  extent,  and  in  what  particulars,  the  deed  of  1812  ? 
With  respect  to  what  they  state,  as  to  their  not  having  known  of 
the  deed  of  1812,  for  the  reasons  I  have  already  given,  I  can  pay 
no  ^attention  to  that :  what  they  were  bound  by  law  to  know  [  *526  ] 
they  must  be  taken  to  have  known :  their  obligation  in  law  to 
know  of  the  deed  of  1812,  cannot  be  altered  by  their  not  having 
in  fact  known  of  it ;  but,  whether  they  knew  of  it  or  not,  they 
cannot  take  under  Harris  upon  better  terms,  than  those  upon 
which  Harris  himself  took. 

I  am  willing,  however,  to  agree,  that  usage  may  be  taken  as 
varying  the  terms  of  the  deed  of  1812 ;  usage,  which  cannot,  of 
course,  be  of  long  continuance,  but  for  this  purpose  may  be  of 
great  effect :  I  am  also  willing  to  agree,  that  the  deed  of  1812, 
saying  nothing  about  the  appointment  of  a  manager,  it  must  be 
understood,  that  managers  were  thenceforth  to  be  appointed,  in 
the  same  way  as  they  had  before  been  appointed ;  and  that  if, 
for  instance,  the  appointment  of  Mr.  Henry  Harris  took  place 
without  any  form  whatever,  the  other  parties  merely  standing 
by,  and  seeing  him  the  manager  from  year  to  year,  in  which  case 
I  should  say,  that  the.r  non-opposition  was  their  accession  to  the 
appointment,  a  manager  now  appointed  in  the  same  manner, 
and  where  taere  was  the  same  accession  to  the  appointment, 
would  be  a  perfectly  good  manager ;  but,  supposing  there  to  have 
been  a  manager  to  be  appointed  under  the  deed  of  1822,  and  the 
lessees  of  the  seven  eighths  to  have  appointed  the  manager,  with- 
out consulting  the  parties  interested  in  the  one  eighth,  and  the 
question  then  to  have  arisen,  whether  the  manager  so  appointed 
was  properly  appointed,  on  these  naked  facts,  taking  the  question 
to  have  arisen  immediately  after  the  execution  of  the  deed  of 
1822,  I  should  have  said,  that  the  appointment  would  not  do, 
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C0V8T  there  having  been  no  subsequent  acquiescence,  removing  the 
HAitJiis.  objection  of  the  parties  interested  in  the  one  eighth  not  having 
been  consulted ;  that  the  lessees  of  the  seven  eighths  could  not, 
[  *527  ]  without  consulting  the  ^parties  interested  in  the  one  eighth,  take 
upon  themselves,  merely  because  they  were  lessees  of  seven 
eighths,  to  do  those  acts,  which  could  only  be  done  by  the  body, 
or  by  a  majority  of  the  body  representing  the  whole  of  the  body, 
and  that  the  majority  of  the  body  never  represented  the  whole  of 
the  body,  except  where  there  had  been  a  voice  called  for  from 
the  minority,  and  submitted  to  and  fairly  overruled  by  the 
majority,  which  the  Court  would  generally  take  it  to  be  where  it 
had  been  overruled  :  now  all  this  applies  equally  to  the  appoint- 
ment of  Mr.  Bobertson. 

His  Lordship  then,  after  adverting  to  the  situation  in  which 
Mr.  Bobertson  stood,  in  respect  of  the  questions, — how  far  he 
was  duly  appointed  and  duly  authorised,  in  any  manner,  to 
receive  or  apply  the  funds  of  the  theatre,  and  in  what  application 
of  those  funds  he  would  be  safe,  and  particularly  noticing,  that 
he  could  not  think  Mr.  Bobertson  would  be  safe  in  paying  to  Mr. 
Harris  the  1,8602.  per  annum, — ^proceeded  to  observe,  that  he 
could  not  find,  that  there  had  been  that  sort  of  acquiescence  by 
the  plaint  ff,  which  precluded  objection  on  his  part ;  that,  unless 
the  deed  of  1812  could  be  argued  to  give  Mr.  Brandon  a  freehold 
for  life  in  the  office  of  treasurer,  it  was  competent  to  the  parties, 
acting  towards  each  other  as  they  ought  to  act,  to  dismiss  Mr. 
Brandon,  and  to  appoint  another  treasurer,  and  that  the  deed 
itself,  speaking  of  the  treasurer  for  the  time  being,  raised  that 
implication ;  but  that,  if  the  parties  were  to  be  considered  as 
acting  under«the  deed  of  1812,  they  could  not  act  under  that 
deed,  in  the  appointment  of  a  treasurer,  without  calling  the 
whole  of  the  proprietors  together,  and  taking  into  consideration 
who  that  treasurer  should  be;  that,  unless  something  further 
could  be  stated,  to  oust  the  reasoning,  as  to  the  non-accession  of 
[  *628  ]  the  plaintiff  to  the  *new  state  of  things  under  the  deed  of  1822, 
and,  unless  the  deed  of  1822  was  to  be  taken  to  be  the  leading 
deed,  and  to  have  excluded  the  plaintiff  from  all  interference 
whatever,  he  could  not  get  rid  of  the  opinion,  that  Mr.  Bcbert  on 
could  not  be  considered  as  treasurer,  and  that  all  the  parties 
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were  to  be  considered  as  partners,  having  a  demand  apon  each  Comr 
other  for  that  intercourse,  which  the  Court  enforces  between  Habus. 
partners ;  that,  if  the  conclusion  was,  that  Mr.  Bobertson  was  not 
the  treasurer,  and  that  the  deed  of  1812  could  not  be  displaced, 
the  Court  must  appoint  a  treasurer,  unless  the  parties  would 
Appoint  one,  according  to  the  true  intent  and  meaning  of  what 
most  regulate  their  partnership ;  but  that,  as  there  had  been  a 
miscarriage  in  the  appointment  of  a  treasurer,  by  the  judgment 
of  a  person  having  been  excluded,  whose  judgment  ought  to  have 
been  taken,  the  most  advisable  thing  to  be  done,  considering  the 
nature  of  the  concern,  was,  for  a  meeting  of  the  partners  to  be 
called  to  appoint  a  treasurer. 

His  Lordship  accordingly  desired,  that  a  meeting  of  the  part- 
ners should  be  called  to  appoint  a-  treasurer,  and  that  the  Court 
should  be  informed  of  what  passed  at  that  meeting;  and, 
observing  that  if  what  then  passed  was  not  satisfactory  the 
Court  must  appoint  a  treasurer,  his  Lordship  ordered,  that,  in 
the  meantime,  there  should  be  no  application  of  the  income  of 
the  theatre,  contrary  to  the  deed  of  1812. 

The  matter  was  again  mentioned,  and  it  was  stated,  that  no  ^eh.  19. 
arrangement  had  been  made,  and  that  Mr.  Harris  had  declined 
to  attend  any  meeting,  considering  that,  having  demised  his 
share,  he  had  no  interest  in  the  question,  and  was  bound  to 
accede  to  whatever  the  lessees  agreed  upon  among  themselves ; 
but,  the  LoBD  Chancellor  asked,  whether  Mr.  Harris,  having 
made  a  lease  *of  his  interest  without  the  consent  of  one  of  his  [  ^<^^  ] 
partners,  might  not  apply  for  an  injunction,  to  restrain  his 
lessees  from  doing  any  act  prejudicial  to  that  partner.  His 
Lordship  then  referred  it  to  the  Master  to  appoint  a  receiver. — 
Beg.  Lib.  A.  1823,  657. 

[Immediately  after  the  above  order  was  made,  the  defendants 
Eemble,  Willett  and  Forbes,  repudiated  the  agreement  of  the 
11th  March,  1822,  under  which  they  had  entered  into  possession 
of  the  theatre,  and  Mr.  Harris  thereupon  filed  a  bill  against  them 
ior  specific  performance  of  that  agreement,  in  the  suit  of  Harris 
V.  Kembkf  which  suit  was  eventually  dismissed  on  appeal  to  the 
JSouse  of  Lords  as  reported  in  6  Bligh,  N.  S.  780. — 0.  A.  S.j 
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18S8. 
March  6, 11. 

Lord 
Bldon,  L.C. 

[680] 


[  'BSl  ] 


FILLINGHAM  v.  BROMLET.t 

(Turn.  &  Buss.  530—536.) 

Devise  of  seyeral  estates  to  A.  for  life,  with  remainder  to  trustees  to 
preserve  contingent  remainders,  with  remainder  to  the  first  and  other 
sons  of  A.  in  tail  male,  with  divers  remainders  over,  with  power  to  the 
persons  from  time  to  time  entitled  to  the  estates  devised,  to  lease  all 
those  estates,  except  an  estate  called  Juts ;  and  with  a  direction,  that 
the  persons  whQ  should  be  entitled  to  and  possessed  of  the  devised 
estates,  should  not  lease  the  estate  called  Juts,  or  any  part  thereof,  and 
that  every  such  person  should  live  and  reside  on  the  8aid  estate  caUed 
Juts ;  and  for  default  thereof,  all  the  devised  estates  to  go  over  to  the 
person  next  in  succession,  as  if  the  person  refusing  or  neglecting  to 
reside  or  live  at  Juts  was  actually  dead. 

Held,  in  a  suit,  by  parties  making  title  under  a  recovery  suffered  by 
A.  and  his  eldest  son,  against  a  purchaser,  for  specific  performance,  that 
it  was  too  uncertain  what  the  testator  meant  by  the  words  '*live  and 
reside ''  for  the  Court  to  determine  that  there  had  been  a  forfeiture ;  and 
a  specific  performance  decreed. 

This  suit  was  instituted  for  the  specific  performance  of  an 
agreement,  entered  into  by  the  defendant,  for  the  purchase  of 
some  property,  formerly  part  of  an  estate  called  Juts,  in  the 
parish  of  St.  Stephen,  in  the  county  of  Cornwall. 

The  plaintifiTs  title  to  the  property  in  question  was  deduced  in 
the  following  manner :  Pendock  Neale,  by  his  will,  dated  the 
18th  of  November,  1768,  gave  and  devised  the  said  estate  called 
Juts,  together  with  divers  freehold  estates,  situate  in  the  county 
of  Nottingham,  subject  to  certain  rent-charges,  to  his  nephew 
Pendock  Neale  for  life,  and  after  the  determination  of  that 
estate  by  forfeiture  or  otherwise  in  his  lifetime,  to  trustees  and 
their  heirs  during  the  life  of  the  said  Pendock  Neale,  upon  the 
usual  trusts  for  preserving  contingent  remainders,  and  to  permit 
the  said  Pendock  Neale  to  receive  the  rents  during  his  life,  and 
after  his  decease,  to  the  first  and  other  sons  of  the  said  Pendock 
Neale,  severally  and  successively,  in  tail  male,  with  remainder^ 
to  the  brothers  of  the  said  ^Pendock  Neale,  severally  and  success- 
ively,  in  tail  male,  with  divers  remainders  over ;  and  he  willed 
and  directed,  that  it  should  be  lawful,  for  all  and  every  person 
and  persons,  who,  by  virtue  of  any  of  the  limitations  thereinbefore 
contained,  should,  from  time  to  time,  be  entitled  to  the  lands 

t  Tn  re  Moir  (1884)  26  Ch.  D.  606,  63  L.  J.  Ch.  474. 
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and  hereditaments  thereinbefore  devised,  if  of  full  age,  but  if  filunoham 

not,  for  their  respective  guardians,  to  demise  or  lease,  in  posses-    bromlst. 

sion,  the  said  premises,  or  any  part  thereof,  for  any  term  not 

exceeding  twenty-one  years,  at  the  best  rent  that  could  be 

reasonably  obtained  for  the  same,  (except  his  aforesaid  estate 

called  Juts),  it  being  his  will,  and  he  did  thereby  direct,  that 

such  person  or  persons,  who  should  be  entitled  to  and  possessed 

of  the  said  lands  and  hereditaments,  should  not  set,  let,  or  lease 

out  the  said  estate  called  Juts,  or  any  part  thereof,  and  that 

every  such  person  or  persons  should  live  and  reside  on  the  said 

estate  called  Juts,  and  for  default  thereof,  he  gave  and  devised 

all  his  said  lands  and  hereditaments  to  such  per^n,  who  should 

be  the  next  entitled  to  the  possession  of  the  same,  by  virtue  of 

any  devise  or  limitation  in  the  said  will,  as  if  such  person,  so 

refusing  or  neglecting  to  reside  or  live  at  Juts  aforesaid,  had 

been  actually  dead,  anything  in  his  said  will  contained  to  the 

contrary  notwithstanding.    Pendock  Neale  the  testator  died  in 

1772,   leaving  Pendock  Neale  the  devisee  an  infant :   Pendock 

Neale  the  devisee  attained  twenty-one  on  the  27th  of  August, 

1778,  and  he  afterwards  married,  and  had  issue  Pendock  Barry 

Neale,  his  eldest  son,  who  was  bom  on  the  6th  of  May,  1788 : 

in   Trinity  Term,   1804,    Pendock  Neale  and  Pendock  Barry 

Neale  suffered  a  recovery  of  the  property  in  question,  and  they 

afterwards  sold  and  conveyed  it  to  the  plaintiff :  the  grantors  in 

the  deed  for  making  the  tenant  to  the  precipe,  upon  the  recovery 

being  suffered,  were  Pendock  Neale  and  Pendock  Barry  Neale. 

By  the  decree  made  upon  the  hearing  of  the  cause,  on  the       [  532  ] 
7th  of  March,  1816,  it  was  referred  to  the  Master  to  inquire, 
whether  the  plaintiff  could  make  a  good  title  to  the  premises 
comprised  in  the  agreement ;  and,  on  the  8th  of  June,  1818,  the 
Master  reported  in  favour  of  the  title. 

The  defendant  excepted  to  the  report,  and,  on  the  hearing  of 
the  cause  upon  the  exception  and  for  further  directions,  on  the 
16th  of  July,  1818,  it  was  referred  back  to  the  Master  to  inquire 
whether,  previous  to  the  recovery  being  suffered  in  Trinity  Term, 
1804,  there  had  or  had  not  been  a  forfeiture  or  forfeitures  of  the 
estate  and  premises  in  question,  by  not  complying  with  the 
terms  of  the  will  of  the  testator  Pendock  Neale :  and  it  was 
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FiLLiMOHAM  ordered,  that  the  Master  should  state  the  evidence  upon  which 
Bbomlbt.     ^^^  conclusion  was  founded,  and  that  the  exception  should  stand 
over  in  the  meantime. 

On  the  17th  of  February,  1819,  the  Master  made  his  further 
report,  stating,  that  upon  consideration  of  the  will  of  the  testator, 
and  of  the  evidence  laid  before  him,  respecting  the  residence  of 
the  said  Fendock  Neale  the  devisee  upon  the  said  estate  called 
Juts,  he  found,  that  previous  to  the  recovery  being  suffered  in 
Trinity  Term,  1804,  there  had  not  been  any  forfeiture  of  the 
estate  and  premises  in  question,  by  not  complying  with  the 
terms  of  the  said  testator's  will ;  and,  in  a  schedule  to  his  report, 
he  set  forth  the  evidence  upon  which  he  had  come  to  such 
conclusion.    By  the  evidence  contained  in  the  schedule  to  the 
report  it  appeared,  that,  for  about  two  years  next  after  he 
attained  twenty-one,  Fendock  Neale  the  devisee  was  living  and 
residing,  and  described  himself  as  living  and  residing  at  Juts  ; 
that  he  then  went  into  Nottinghamshire,  where  he  remained  for 
about  a  year,  when  he  returned  to  Juts  with  his  wife,  whom  he 
[  *5S3  ]      married  in  the  interval,  and  that,  whilst  he  was  absent  *from 
Juts  upon  that  occasion,  his  servants  there  were  upon  board 
wages;  that  after  he  had  returned  to  Juts  with  his  wife,  he 
continued  to  live  and  reside,  and  describe  himself  as  living  and 
residing  there,  for  about  another  year,  when,  for  the  purpose  of 
his  wife's  confinement,  he  again  went  into  Nottinghamshire,  where 
Fendock  Barry  Neale  was  born  ;  and  that  from  the  time  of  his 
quitting  Juts  on  the  last-mentioned  occasion,  he  discontinued  to 
live  and  reside,  or  to  describe  himself  as  living  and  residing 
there,  except  that  he  was  in  the  habit  of  coming  there  occasion- 
ally, for  a  few  weeks  or  months,  sometimes  with,  and  sometimes 
without,  his  family  and  establishment;  it  appeared  however, 
that  he  had  at  all  times  two  or  three  servants  at  Juts  on  board 
wages,  and  that  he  was  assessed  to  the  poor-rates,  as  the  occupier 
of  Juts,  from  1778  to  1790,  and  for  some  years  subsequent 
thereto :  there  was  no  evidence  as  to  the  residence  of  Fendock 
Neale  the  devisee,   from  the  death  of  the   testator  until  he 
attained  twenty-one,  except  that  one  witness  deposed  that  she 
used  to  see  him  in  the  neighbourhood  of  Juts,  and  understood 
that  he  was  residing  there  with  his  mother. 
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The  defendant  took  another  exception  to  the  Master's  further  Fillinoham 
report,  insisting,  that  the  Master  ought  to  have  found,  that,  bbomlet. 
previous  to  the  recovery  being  suffered,  there  had  been  a 
forfeiture  or  forfeitures  of  the  estate  and  premises  in  question, 
by  not  complying  with  the  terms  of  the  testator's  will.  On  the 
11th  of  March,  1819,  the  cause  was  heard  before  the  Vice- 
chancellor,  on  the  two  exceptions,  and  for  further  directions, 
when  his  Honour  ordered,  that  both  the  exceptions  should  be 
overruled,  and  declared,  that  the  agreement  ought  to  be 
specifically  performed,  and  decreed  accordingly. 

From  this  order  the  defendant  appealed  to  the  Lord 
Chancellor,  and  the  cause  now  came  on  upon  the  appeal. 

Mr.  Heald  and  Mr.  Pepys,  for  the  appellant :  [  53i  ] 

The  objection  to  the  title  is,  that  before  the  recovery  was 
suffered,  there  was  a  forfeiture  by  non-compliance  with  the  terms 
of  the  testator's  will,  and  that  in  consequence  of  the  forfeiture, 
Pendock  Neale  the  devisee  and  Pendock  Barry  Neale  could  not 
legally  suffer  the  recovery  :  the  evidence  makes  out,  that  Pendock 
Neale  did  not  live  and  reside  at  Juts,  according  to  the  plain 
meaning  of  the  testator. 

The  Lord  Chancellor  : 

What  construction  do  you  put  upon  the  words  "  live  and 
reside  "  ? 

For  the  appellant : 

The  testator  meant  that  Juts  should  be  the  principal  residence 
of  the  parties  entitled  to  his  estates :  it  is  difficult  to  say,  that 
the  true  construction  of  the  will  is,  that  they  were  never  to  reside 
there  at  all :  the  evidence  shews,  that  in  1782  Pendock  Neale 
discontinued  residing  at  Juts :  from  that  time  he  held  the  estate 
for  profit,  not  for  residence. 

Thb  Lord  Chancellor: 

Suppose  he  had  been  a  member  of  Parliament,  and  had  had  a 
house  in  London,  would  you  have  said  that  he  did  not  live  and 
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FiLLiN'GHAM  reslde  at  Juts  ?    AsBuming  that  there  was  a  forfeiture  by  the 
Bromlet.    father,  there  was  the  son  to  make  the  tenant  to  the  precipe. 

For  the  appellant : 

It  is  in  evidence  that  the  father  left  Juts,  for  the  purpose  of 
residing  elsewhere,  before  the  birth  of  the  son,  and  the  forfeiture 
[  •  536  ]  must  be  held  to  have  taken  place,  on  the  *day  of  his  leaving  Juts 
for  that  purpose  :  the  estate  then  went  over  to  the  person,  who, 
at  that  time,  was  next  in  remainder,  and  the  consequence  is, 
that  the  recovery  was  bad,  there  not  having  been  proper  parties 
to  it. 

The  LoBD  Chancellor  then  adverted  to  the  estate  of  the 
trustees  to  preserve  contingent  remainders,  but  he  subsequently 
observed,  that,  supposing  such  estate  to  have  taken  place,  the 
father  would  have  had  only  an  equitable  estate  for  life,  and  the 
son  having  the  legal  estate  tail,  they  could  not  suffer  a  recovery. 


Mr.  Hart,  Mr.  WethereU,  Mr.  ShadweU,  and  Mr.  Willis,  for 
the  respondent : 

[  536  ]  *    *    The  occupation  of  a  house  is  sufficient  to  satisfy  a  con- 

dition to  live  and  reside  in  it :  supposing  there  was  a  forfeiture, 
the  son  took  the  benefit  of  it,  and  he  afterwards  joined  in  the 
recovery. 

The  Lord  Ghanoellor: 

There  is  great  difficulty  in  saying  that  a  forfeiture  was 
incurred,  when  the  Court  cannot  see  clearly  what  it  was  the 
testator  meant.  I  cannot  agree  to  the  construction  of  this  will 
which  has  been  contended  for,  that  the  testator  meant  merely  to 
prevent  the  letting  of  the  estate ;  there  are  two  things  which  he 
clearly  meant  to  prevent,  one  the  letting,  the  other  the  non- 
living and  residing.  Then  comes  the  question  what  is  living 
and  residing :  occupation  is  not  living  and  residing :  there  are 
many  purposes  for  which  the  word  "  inhabitant "  has  been  taken 
to  include  persons,  as  inhabitants  of  places  in  which  they  never 
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were.      The  question  comes  to  this,  what  it  was  the  testator  Fillinghah 
meant,  and  whether,  unless  a  clear  meaning  can  be  put  upon  the     bbomlet. 
will,  the  Court  is  to  take  upon  itself  to  say  that  there  has  been  a 
forfeiture. 

The  LoBD  Ghancellob  said  that  he  was  of  opinion  the  title     March  ii. 
was  good. 

The  decree  was  affirmed. 


14£  Te-R. 


1820.  PEANKERU   V.  PRANKERD. 

March  17. 

(1  Sim.  &  St.  1—3.) 

'     *"  '  A  tenant  in  possession  of  copyholds,  grantable  for  lives,  procured^ 

[  1  ]  at  his  own  expense,  a  grant  of  it  to  his  son  in  remainder,  and  at  the 

same  time  surrendered  it  to  the  use  of  his  will :  Held,  that  the  son  was 

not  entitled  to  the  estate  so  granted  to  him  by  \ray  of  advancement,  but 

was  a  trustee  for  his  father. 

By  the  custom  of  the  manor  of  Bleadon  with  Priddie,  in  the 
county  of  Somerset,  copyhold  lands,  held  of  the  manor,  are 
granted  to  four  persons  for  their  lives  successively,  as  they  are 
named  in  the  grant ;  and  the  grantee  in  possession  is  enabled, 
by  surrendering  all  his  estate  in  possession,  reversion,  and 
remainder,  to  pass  his  own  estate,  and  also  the  estates  in  rever- 
sion or  remainder  expectant  thereupon. 

In  the  year  1794,  the  plaintiff  was  seised  in  possession  of  a 
copyhold  estate  held  of  this  manor,  for  his  life;  and  his  two 
daughters,  Mary  Frankerd  and  Louisa  Frankerd,  were  seised  of 
the  same  estate  for  their  lives  in  remainder  successively. 

The  defendant  wa&  the  son  of  the  plaintiff ;  and,  at  a  Court 
[  '^  ]  held  in  December,  1794,  the  plaintiff  procured  *a  grant  of  the 
estate  to  be  made  to  the  defendant  for  his  life,  in  remainder 
expectant  upon  the  determination  of  the  estates  of  the  plaintiff 
and  his  two  daughters,  and  paid  to  the  lord  the  fine  of  1802.  for 
this  grant ;  and,  at  the  same  Court,  he  surrendered  all  his  estate 
and  interest  in  the  premises,  during  his  own  life,  and  the  lives  of 
his  two  daughters,  and  the  defendant,  to  the  use  of  his  will. 

The  plaintiff's  daughters  having  died,  the  defendant  claimed, 
under  this  grant,  to  be  entitled  to  the  premises  upon  the  deter- 
mination of  the  plaintifi's  estate,  for  his  own  use,  by  way  of 
advancement  made  to  him  by  the  plaintiff,  his  father. 

In  consequence  of  this  claim  this  suit  was  instituted,  for  the 
purpose  of  having  it  declared  by  the  Court,  that  the  defendant 
held  the  premises  under  the  grant,  in  trust  for  the  plaintiff,  and 
of  having  a  declaration  of  trust  executed  by  him  to  that  effect. 

Mr,  Bell  and  Mr.  Simons y  for  the  plaintiff,  said  it  was  now 
settled,  that  if  a  father  purchases  an  estate  in  the  name  of  a 
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child,  it  is,  primd  facie,  an  advancement  for  the  child  ;  but  that,  Pbanksbd 
if  the  father,  at  the  time  of  the  grant,  does  any  act,  shewing  that  pb^hkebd. 
he  meant  the  purchase  to  be  for  his  own  benefit,  the  child  would 
be  a  trustee  for  the  father ;  and  they  contended  that  the  sur- 
render in  this  case,  made  by  the  plaintiff  to  the  use  of  his  will, 
was  a  sufficient  declaration  of  such  intention ;  and  they  cited 
Dyer  v.  Dyery\  Finch  v.  Finch,l  and  Murless  v.  Franklin.^ 

Mr.  HeaM,  and  Mr.  Bickerstethy  for  the  defendant.  L  3  ] 

The  Yice-Ghancellob  said,  that  as  the  plaintiff  had  surren- 
dered the  estate  to  the  use  of  his  will,  it  was  clear  he  meant  it 
to  remain  at  his  own  disposal,  and  not  to  be  an  advancement 
for  the  defendant ;  and  that,  as  the  surrender  was  contem- 
poraneous with  the  grant,  the  defendant  ought  to  be  declared  a 
trustee  of  the  interest  which  he  took  under  the  grant,  for  the 
plaintiff;  and  he  decreed  accordingly,  but  refused  to  give  the 
plaintiff  his  costs. 


SUSANNAH  HYDE  BECKFOED  v.  KEMBLE.  1822. 

(1  Sim.  &  St.  7—16.)  

Lbach,  V.-C. 
Injunction  (on  terms)  granted  to  restrain  mortgagees  of  a  West 
India  estate  from  proceeding  on  a  bill  of  foreclosure  in  the  Colonial  >-     -' 

Court,  filed  after  a  decree  made  in  this  Court,  which  directed  an  inquiry 
to  ascertain  the  amount  of  the  mortgage  debt,  on  a  bill  to  redeem ;  all 
parties  being  in  this  country. 

Thb  Court  was  moved,  on  behalf  of  the  plaintiff,  for  an  in- 
junction to  restrain  the  defendants,  Atkins,  Mavor,  and  Samuda, 
from  all  proceedings  in  a  suit  instituted  by  them  in  the  Court  of 
Chancery  in  Jamaica,  against  the  plaintiff ;  and  from  all  other 
proceedings  in  the  said  Court  against  the  plaintiff,  for  fore- 
closure and  sale  of  the  plantations  and  premises  in  question  in 
this  cause  [which  were  situated  in  Jamaica]. 

The  ground  of  this  application  was,  that  these  defendants  had 
instituted  the  suit  for  foreclosure  in  the  Colonial  Court,  after  the 

t  2  E.  E.  14  (2  Cox,  92).  §  18  E.  E.  3  (1  Swaast.  13^. 

}  10  E.  E.  12  (15  Yes.  43). 
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Beckfobd    decree  in  this  cause,  which  directed  certain  accounts  to  be  taken, 
Kehblb      ^^^  ^^^  purpose  of  ascertaining  the  amount  of  the  mortgage 
debts,  with  a  view  to  redemption. 

In  the  month  of  June,  1818,  the  plaintiff  filed  her  original  bill 
in  this  cause,  which  prayed,  amongst  other  things,  that  accounts 
might  be  taken,  in  order  to  ascertain  how  much  was  justly  due 
on  the  mortgages,  and  that  the  plaintiff  might  be  let  in  to 

redeem. 

«  «  •  «  « 

[  12  J  On  the  10th  February,  1821,  this  cause  came  on  to  be  heard 

before  the  Yice-Chancellor,  when  his  Honour  made  a  decree, 
referring  it  to  the  Master  to  inquire  and  state  to  the  Court  what 
was  the  amount  of  the  principal  money  due  on  the  incumbrances 

charged  on  or  affecting  the  estates  in  question  in  this  cause. 

«    •    * 

[  13  ]  On  the  22nd  July,  1822,  the  bill  of  revivor  and  supplement  in 

this  cause  was  filed,  which  stated  that  the  defendants,  Atkins, 
Mavor,  and  Samuda,  had,  since  the  decree  in  this  cause,  insti- 
tuted a  suit  against  the  plaintiff,  in  the  Court  of  Chancery  in 
Jamaica,  for  foreclosure  and  sale  of  the  plantations  and  estates  ; 
and  that  they  threatened  to  proceed  as  speedily  as  possible  to 
obtain  such  foreclosure  and  sale.  The  plaintiff  therefore  prayed 
an  injunction  to  restrain  them  from  proceeding  in  the  suit  in 
Jamaica. 

Mr.  Bell  and  Mr.  Wyatt,  in  support  of  the  motion  for  an 
injunction : 

The  plaintiff  having  filed  her  bill  in  this  Court  for  a  redemp- 
tion, and  the  Court  having  made  a  decree  on  that  bill,  it  is  an 
unreasonable  vexation  in  the  defendants  to  proceed  in  the 
Colonial  Court,  where  a  different  decree  may  be  obtained.  If 
this  be  permitted,  it  must  interfere  with  the  proceedings  of  this 
Court.  Can  this  Court  permit  the  defendants  to  proceed  under 
such  circumstances,  and  to  frustrate,  or  render  nugatory  all 
that  has  been  done  here  in  this  cause?  The  parties  against 
whom  the  injunction  is  sought  are  all  residing  within  the  juris- 
diction of  this  Court,  and  there  can  be  no  doubt  that  there  is 
authority  in  the  Court  to  grant  such  an  injunction.     *    ♦    ♦ 


VOL.  XXIV.]      1822.    CH.     1  SIM.  &  ST.  14—15.  145 

Mr,  Hart  and  Mr.  Pepya^  for  the  defendants,  made  the  fol-    bbcxfobd 
lowing  objections :  Kemblk. 

I.  There  is  no  rule  more  invariable  than  that  a  mortgagee  is  ^  ^^  ^ 
entitled  to  use  all  his  remedies,  however  multifarious,  and  how- 
ever vexatious.  He  may  imprison  the  mortgagor  in  an  action  on 
the  bond  ;  he  may  bring  an  ejectment  to  recover  possession  of 
the  estate ;  and  he  may  file  his  bill  for  a  foreclosure  of  the  equity 
of  redemption,  all  at  the  same  time. 

n.  Even  if  it  were  a  rule,  that  after  a  decree  for  redemption, 
the  mortgagee  should  not  be  allowed  to  file  a  bill  for  foreclosure, 
yet  that  does  not  apply  to  the  present  case.  Here  there  has  been 
no  decree  for  redemption,  but  only  for  an  account. 

ni.  Suppose  it  should  happen,  under  this  decree,  that  the 
Master  should  report  a  sum  to  be  due  to  the  mortgagees  greater 
than  the  value  of  the  estate,  the  plaintiff  of  course  would  not 
then  take  a  decree  for  redemption,  nor  proceed  farther  in  this 
suit ;  and  *the  defendants  could  not  compel  her  to  proceed  in  it.  [  ^is  ] 
There  would  be  no  alternative  but  to  endeavour  to  procure  this 
bill  to  be  dismissed.  The  Court  would  not  certainly  so  far  defeat 
a  mortgagee  of  his  just  rights.    *    *    * 

The  YicB-GHAifCBLLOB  doubted  whether  he  could  make  the 
order,  without  qualifications,  because  it  appeared  to  him  that  the 
foreclosure,  which  would  be  the  result  of  the  suit  in  this  Court  if 
the  plaintiff  did  not  redeem,  would  not  be  so  beneficial  to  the 
defendants  as  the  decree  in  their  own  suit ;  for  that  in  their  own 
suit  they  would  be  entitled  to  a  decree  for  the  sale  of  the  estate. 

Mr.  BeU  said,  there  were  cases  in  which  this  Court,  noticing 
the  law  of  Jamaica,  had,  upon  foreclosure,  decreed  a  sale  of  the 
estate  in  the  West  Indies. 

Thb  Yicb-Chancellor  : 

All  the  parties  are  in  England ;  and  it  is  plain  therefore  that 
the  accounts  can  much  more  conveniently,  as  well  as  more 
satisfactorily,  be  taken  here  than  in  Jamaica.  It  appears  to  me 
that  the  plaintiff  in  this  Court  has  a  clear  equity  to  be  protected 
against  a  double  account  of  the  amount  due  on  the  mortgagis. 

B.B. — ^VOL.  XXIV.  L 
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Beckfobd  I  shall  therefore  make  an  order  to  restrain  the  defendants  from 
EsMBLs.  proceeding  in  Jamaica  until  the  further  order  of  this  Court,  with 
[  *16  ]  liberty  to  the  defendants  to  make  such  ^application  as  they  shall 
be  advised,  with  respect  to  the  Jamaica  cause,  after  the  Master 
shall  have  made  his  report  here ;  the  plaintiff  in  this  cause 
undertaking  to  consent  to  such  order  or  orders  in  the  Court  in 
Jamaica  as  this  Court  shall  think  reasonable,  t 


1822  WELLBELOYED  v.  JONES.J 

Nov,  8.  ^ 

(1  Sim.  &  St.  40—43.) 

Leach,  V.-O. 

The  Attorney-General  is  a  necessary  party  to  all  suits  for  charitable 

[  ^0  ]  funds,  except  where  a  legacy  is  given  to  the  officer  of  an  established 

institution,  aa  part  of  its  general  funds. 

Where  a  legacy  is  giyen  for  permanent  charitable  purposes,  to  persons 
haying  no  corporate  character,  the  Court  will  not,  without  a  reference 
to  the  Master,  allow  the  fund  to  be  paid  oyer  to  those  persons,  even 
where  they  are  intrusted  by  the  testator  with  the  management  of  the 
fimd. 

This  was  a  bill  filed  by  certain  persons,  who  described  them- 
selves as  trustees  or  officers  of  a  dissenting  academical  institu- 
tion, against  the  executors  of  Samuel  Jones,  for  payment  to  them 
of  a  legacy  of  6,000Z.  bequeathed  to  that  institution. 

Samuel  Jones,  by  his  will,  dated  19th  December,  1818  (after 
giving  several  annuities  and  legacies)  gave  and  bequeathed  the 
sum  of  6,000{.  unto  his  brother  William  Jones,  his  nephew, 
Samuel  Jones  Lloyd,  and  James  Darbyshire  the  younger  (the 
defendants  in  this  cause),  their  executors,  administrators,  and 
assigns,  upon  trust,  to  transfer  and  assign  the  same  sum  and 
the  stocks,  funds  and  securities  wherein  the  same  should  be 
invested,  unto  the  following  officers  for  the  time  being  of  an 
academical  institution  established  at  York  chiefly  for  the  instruc- 
tion of  dissenting  ministers,  and  commonly  called  the  Manchester 
New  College  removed  to  York,  viz. :  the  theological  tutor,  the 

t  Qee  Harrison  y.  Oumey,  22  E.  R.  %  In  re  Lea,  Lea  v.  Cooke  (1887)  34 

211 ;  2  J.  &  W.  663 ;  and  Bushhy  v.      Ch.  D.  528,  56  L.  J,  Ch.  671. 
Munday,  21  B.  R.  294 ;  5  Madd.  297. 
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visitor,  the  president,  the  treasurer,  and  the  vice-president,  Wbllbk- 
resident  in  Manchester;  which  said  several  officers,  together  jonrs. 
with  such  other  persons  as  they  should  think  proper  to  choose 
(in  case  they  should  think  an  additional  number  of  trustees  neces- 
sary) should  stand  possessed  of  the  said  sum  of  5,000Z.  and  the 
stocks,  &c.  in  trust,  to  pay  and  apply  the  dividends  and  interest 
thereof  in  augmentation  of  the  salaries  of  such  conscientious 
dissenting  ministers  as  should  stand  most  in  need  of  such  assist- 
ance, and  as  the  said  trustees  should  approve ;  *a  preference  being  [  *4i  J 
given  to  those  who  should  have  been  students  in  the  York 
institution.  And  in  case  such  institution  should  cease,  or  be 
^iven  up,  then  in  trust,  that  the  persons  in  whose  names  the 
said  trust  moneys  should  be  then  invested,  should  transfer  the 
said  principal  sum  to  the  principal  officers  for  the  time  being  of 
such  other  institution  as  should  succeed  the  same,  or  be  estab- 
lished on  similar  principles,  that  is  to  say,  for  the  instruction  of 
young  men  in  the  genuine  doctrines  of  Christianity,  as  revealed 
in  the  Scriptures,  without  regard  to  sect  or  party ;  and  if  there 
should  ever  come  a  time  when  no  institution  should  exist  for 
that  purpose,  then  the  said  principal  sum  of  5,0002.  to  be  paid 
and  transferred  to  the  persons  calling  themselves  the  trustees  of 
Lady  Hewley's  Funds,  to  be  by  them  applied  to  the  same  charit- 
able purposes  as  that  fund  then  was  usually  applied  to.  And  the 
testator  thereby  empowered  and  requested  the  officers  of  the 
institution,  in  whom  the  sum  of  5,000Z.  should  first  become  vested, 
at  any  time  within  the  space  of  twelve  calendar  months  next  after 
the  trust  moneys  should  come  to  their  hands,  to  make  such 
further  rules  and  regulations  for  the  distribution  of  the  interest 
and  dividends  of  that  sum,  and  for  preventing  any  loss  of  the 
principal,  and  for  otherwise  securing  and  perpetuating  the  trusts 
intended  by  his  will,  as  they  should  judge  necessary  or  con- 
venient. 

At  the  time  of  the  testator's  death,  the  plaintiffs  held,  and 
still  hold,  the  offices  of  theological  tutor,  visitor,  president, 
treasurer,  and  vice-president,  of  the  institution  at  Tork.  They 
therefore  prayed  that  the  legacy  of  5,000Z.  might  be  transferred 
to  them  by  the  defendants,  according  to  the  trusts  of  the  will. 

The  defendants,  by  their  answer,  admitted  assets,  but  sub-       [  ^^  J 

L  2 
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Wellbe-     mitted  to  the  judgment  of  the  Court,  whether  the  bequest  was 

Joveb!'     not  a  charity  bequest,  and  whether  the  plaintiffs  had  any  right 

to  institute  this  or  any  suit  touching  the  matters  alleged  in 

the  bill ;  and  whether  the  Attorney-General  ought  not  to  be  a 

party. 

The  cause  now  came  on  to  be  heard. 

Mr.  Heald  and  Mr.  RoupeU,  for  the  defendants,  insisted  on 
the  objection  that  the  Attorney- General  ought  to  have  been 
made  a  party,  and  said  that  this  was  a  bequest  for  a  perpetual 
charity,  and  that  it  must  be  sent  to  the  Master  to  approve  of  a 
scheme  for  the  management  of  the  fund. 

Mr.  Agar  and  Mr.  S.  Smithy  for  the  plaintiffs  : 

Where  the  testator  entrusts  the  trustees  with  the  administra- 
tion of  a  charity,  as  in  this  case,  and  reposes  a  confidence  in 
them,  the  Attorney-General  is  not  a  necessary  party ;  though  it 
may  be  otherwise  where  the  management  is  not  so  entrusted. 
In  Waldo  v.  Caley^\  where  there  was  a  bequest  for  a  charitable 
purpose,  the  distribution  and  application  of  the  fund  being  left  by 
the  testator  to  the  discretion  of  his  wife,  she  was  intrusted  with 
the  fund.  Here  the  trustees  were  most  respectable  persons,  and 
the  management  of  the  6,000Z.  was  by  the  words  of  the  will, 
intrusted  to  them ;  they  were,  therefore,  entitled  to  have  it  paid 
over  into  their  hands. 

The  Yigb-Chanoellor  : 

[  *4S  ]  The  Attorney-General  must  be  made  a  party.    He  is  *to  be  a 

party,  not  for  the  reason  stated  at  the  bar,  but  because  the 
King,  as  parens  patriae^  superintends  the  administration  of  all 
charities,  and  acts  by  the  Attorney-General,  who  is  his  proper 
officer  in  this  respect. 

It  has  been  held  not  to  be  necessary  that  the  Attorney- 
General  should  be  a  party  where  a  legacy  is  given  to  the  treasurer, 
or  other  officer  of  some  established  charitable  institution,  to 
become  a  part  of  the  general  funds  of  that  institution;   and 

-t*  10  B.  B.  165  (16  Yes.  206,\  Id  that  case  there  was  no  bequest  for 
peimanent  charitable  purposes. 
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this  exception  is  reasonable ;  for  the  Attorney-General  can  have     Wsllbe- 
no  interference  with  the  distribution  of  their  general  funds.  jokvs. 

The  Court  will  never  permit  this  legacy  to  come  into  the  hands 
of  the  plaintifb,  who  now  happen  to  fill  the  particular  offices  in  this 
society ;  but  will  take  care  to  secure  the  objects  of  this  testator, 
by  the  creation  of  a  proper  and  permanent  trust;  and,  upon 
the  hearing  of  this  cause,  will  send  it  to  the  Master  for  that 
purpose ;  and  it  will  be  one  of  the  duties  of  the  Attorney-General 
to  attend  the  Master  upon  that  subject. 

The  cause  was  ordered  to  stand  over,  with  leave  to  amend, 
by  making  the  Attorney-General  a  party. 


ANGELL  V.  ANGELL.t 

Nov,  13,  20, 
(1  Sim.  &  St.  83—93 ;  S.  C.  1  L.  J.  Ch.  8.)  and  26. 

A  demurrer  will  hold  to  a  bill  to  perpetuate  testimoiiy,  if  it  do  not  Lbaoh,  V.-C. 
state  that  no  action  can  be  immediately  brought.  [  83  ] 

[In  this  case  the  Yige-Ghancellor,  in  the  course  of  his  judg- 
ment, said :] 

The  jurisdiction  which  courts  of  equity  exercise  to  perpetuate  [  89  ] 
testimony,  is  open  to  great  objections :  first,  it  leads  to  a  trial  on 
written  depositions,  which  is  much  less  favourable  to  the  cause 
of  truth  than  the  vivd  voce  examination  of  witnesses.  But  what 
is  still  more  important,  inasmuch  as  those  written  depositions 
can  never  be  used  until  after  the  death  of  the  witnesses,  and  are 
not  indeed  published  till  after  the  death  of  the  witnesses,  it 
follows,  whatever  perjury  may  have  been  committed  in  those 
depositions,  it  must  necessarily  go  unpunished.  And  this  testi- 
mony has,  therefore,  this  infirmity,  that  it  is  not  given  under  the 
sanction  of  the  penalties  which  the  general  policy  of  the  law 
imposes  upon  the  crime  of  perjury.  It  is,  for  these  reasons, 
that  courts  of  equity  do  not  entertain  bills  to  perpetuate  testi- 
mony generally  for  the  purpose  of   being  used  upon  a  future 

t  Brooking  y.  Maud$lay  (1888)  38  Ch.  D.  636,  644,  57  L.  J.  Ch.  1001. 
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angell      occasion,  unless  where  it  is  absolutely  necessary  to  prevent  a 

AuQBLL.     failure  of  justice. 

If  it  be  possible  that  the  matter  in  question  can,  by  the  paity 
who  files  the  bill,  be  made  the  subject  of  immediate  judicial 
investigation,  no  such  suit  is  entertained.  But  if  the  party  who 
files  the  bill  can,  by  no  means,  bring  the  matter  in  question  into 
present  judicial  investigation  (which  may  happen  when  his  title 
is  in  remainder,  or  when  he  is  himself  in  possession)  there,  courts 
of  equity  will  entertain  such  a  suit :  for,  otherwise,  the  only 
testimony  which  could  support  the  plaintiff's  title,  might  be  lost 
by  the  deaths  of  his  witnesses.  Where  he  is  himself  in  pos- 
session, the  adverse  party  might  purposely  delay  his  claim  with 
a  view  to  that  event.  It  is,  therefore,  ground  of  demurrer  to 
a  bill  to  perpetuate  testimony,  generally,  that  it  is  not  alleged 

[  *90  ]  by  the  plaintiff  that  the  matter  in  question  cannot  be  made  *by 
him  the  subject  of  present  judicial  investigation.  But  courts 
of  equity  do  not  merely  entertain  a  jurisdiction  to  take  or  pre- 
serve testimony,  generally,  to  be  used  on  a  future  occasion,  where 
no  present  action  can  be  brought,  but  also,  to  take  and  preserve 
testimony  in  special  cases,  in  aid  of  a  trial  at  law,  where  the 
subject  admits  of  present  investigation.  At  law,  no  commis- 
sion to  examine  witnesses  who  are  abroad,  for  the  purpose  of 
being  used  at  the  trial,  can  go  without  the  consent  of  the  adverse 
party.  Courts  of  equity  will,  upon  a  bill  filed,  grant  such  com- 
mission without  the  consent  of  the  adverse  party.  So  courts  of 
equity  will  entertain  a  bill  to  preserve  the  testimony  of  aged 
and  infirm  witnesses  to  be  used  at  the  trial  at  law,  if  they  are 
likely  to  die  before  the  time  of  trial  can  arrive ;  and  will  even 
entertain  such  a  bill  to  preserve  the  testimony  of  a  witness  who 
is  neither  aged  nor  infirm,  if  he  happen  to  be  the  single  witness 
to  support  the  case. 
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ESDAILE  V.   STEPHENSON.t  1822 

J)eo,  19. 

(1  Sim.  &  St.  122—124.)  

Leach,  V..< 

"WlieTe  the  oonditionB  of  sale  provide  that  interest  shall  be  paid  from        r  1 00  1 
a  certain  day,  if  the  purchase  be  not  then  completed,  the  purchaser        '-        -' 
cannot  generally  relieve  himself  from  payment  of  interest,  by  alleging 
that  the  delay  in  completing  the  contract  was  attributable  to  the 
vendor ;  but  it  is  otherwise  where  the  delay  amounts  to  wilful  default. 

Quit  rents,  being  incidents  of  tenure,  are  proper  subjects  of  com- 
}>ensation. 

And  rent  charges,  though  not  incidents  of  tenure,  when  small,  may  be 
subjects  of  compensation. 

This  was  a  suit  for  the  specific  performance  of  an  agree- 
ment for  the  purchase  of  an  estate. 

The  conditions  of  sale  stipulated,  that,  if  the  conveyance  was 
not  executed  by  the  necessary  parties,  and  the  purchase-money 
paid,  on  or  before  the  24th  day  of  December,  1819,  the  purchaser 
should  pay  interest  on  the  purchase-money,  at  62.  per  cent.,  until 
the  purchase  should  be  completed.  The  estate  was  subject  to 
quit  rents,  for  which  the  Master  had  reported  the  proper  com- 
pensation to  be  made  out  of  the  purchase-money. 

The  cause  now  came  on  for  further  directions. 

Mr.  Sugden,  on  behalf  of  the  purchaser,  insisted,  that  it 
was  the  fault  of  the  vendor,  that  the  purchase  had  not  been 
completed  at  the  time  stipulated  in  the  conditions,  and  that  he 
ought  not,  therefore,  to  benefit  by  his  own  delay,  by  taking  the 
subsequent  interest  at  51.  per  *cent.,  which  was  much  more  |^  «i23  ] 
valuable  than  the  mesne  profits  of  the  estate.  He  also  insisted 
upon  the  hardship  of  compelling  a  purchaser  to  complete  his 
contract,  where  there  were  quit  rents  on  the  property:  on 
account  of  the  difficulty  it  occasioned  upon  a  re-sale  of  the 
estate  in  lots,  where  every  purchaser  who  was  not  to  pay  the 
whole  quit  rents,  was  to  be  indemnified  in  respect  of  the  part 
not  to  be  paid  by  him. 

Thb  Vicb-Changellob  : 

Where  there  is  no  stipulation  as  to  interest,  the  general  rule 

t  As  to  cases  of  wilful  default,  see  In  re  Earl  of  Straffvrd  and  Maples, 
HeUing  and  MerUm's  contract,  *93,  3  *96,  1  Ch.  236,  65  L.  J.  Ch.  124,  0.  A. 
Ch.  269,  62  L.  J.  Ch.  783,  C.  A.  and      —0.  A.  S. 
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BsDAiLB  of  the  Court  is,  that  the  purchaser,  when  he  completes  his  con- 
Btisphkksok.  ^&ct  after  the  time  mentioned  in  the  particular  of  sale,  shall  be 
considered  as  in  possession  from  that  time,  and  shall  from  thence 
pay  interest  at  41.  per  cent,  taking  the  rents  and  profits.  Itp 
however,  such  interest  is  much  more  in  amount  than  the  rent* 
and  profits,  and  it  is  clearly  made  out  that  the  delay  in  completing 
the  contract  was  occasioned  by  the  vendor,  there,  to  give  effect 
to  the  general  rule,  would  be  to  enable  the  vendor  to  profit  by 
his  own  wrong ;  and  the  Court,  therefore,  gives  the  vendor  ne 
interest  but  leaves  him  in  possession  of  the  interim  rents  and 
profits. 

In  the  present  case,  the  interest  does  not  depend  upon  an; 
rule  of  the  Court,  but  upon  the  express  stipulation  of  the  parties ; 
and  the  terms  of  that  stipulation  apply  to  every  delay  however 
occasioned.  It  is  highly  probable,  but  I  cannot  in  reasoning 
assume  it  as  a  necessary  consequence,  that  the  interest  must, 
under  all  circumstances,  exceed  the  mesne  profits,  so  as  to  infer 
from  thence,  that  the  true  intention  of  the  parties  must  have 
been  that  the  purchaser  should  pay  interest  at  52.  per  cent.,  only 
when  the  delay  in  completing  the  contract  was  occasioned  by 
[  •124  ]  himself.  The  purchaser  must,  under  *the  circumstances  of  this. 
case,  pay  interest  according  to  the  terms  of  the  conditions  of  sale. 

With  respect  to  the  other  point,  I  admit  the  hardship  insisted 
on  by  the  purchaser  in  this  case.  But  it  is  now  settled,  that 
quit  rents  are  subjects  of  compensation,  probably,  because  they 
may  be  regarded  as  incidents  of  tenure.  Rent  charges  are 
not  incidents  of  tenure,  but  are  created  by  the  voluntary  act 
of  the  vendor,  or  those  under  whom  he  claims.  And  it 
would  be  a  good  rule,  that  a  purchaser  should  not  be  bound  to 
complete  his  purchase,  unless  they  were  noticed  in  the  agree- 
ment or  conditions  of  sale.  I  fear  that  the  habit  of  the  Court  has 
been  not  to  proceed  upon  this  distinction  between  quit  rentfr 
and  rent  charges,  but  to  compel  the  purchaser  to  complete  where 
the  rent  charge  is  small. 
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GLASSINGTON  v.  THWAITE8  and  0THEB8.t  j,^*f|b. 

(1  Sim.  &  St.  124—134 ;  S.  C.  1  L.  J.  (O.  8.)  Ch.  118.)  1823. 

Jafi.  11. 

A  temptation  to  the  abuse  of  partnersh'p  property  is  not  sufficient         

to  induce  the  Court  to  interfere  by  injunction.  Leach,  V.-C. 

All  the  partners  in  a  publication,  except  one,  being  also  partners  in  a  [  124  ] 
rival  publication,  an  injunction  to  restrain  the  using  of  the  effects  of 
the  former  partnership,  to  assist  the  latter,  in  consideration  of  an 
annual  sum,  was  refused,  where  there  had  been  an  agreement,  per- 
mitting the  use  on  those  terms,  which  had  been  acted  on  for  many 
years.  But  the  injimction  was  granted  to  restrain  the  use  of  partner- 
ship effects,  not  included  in  the  agreement. 

The  plaintiff,  as  one  of  the  partners  in  the  Morning  Herald 
newspaper,  filed  this  bill  against  the  other  partners,  praying  for 
an  account  of  the  partnership  dealings,  and  an  injunction  to 
restrain  the  defendants  from  using  the  partnership  effects  in  the 
publication  of  another  newspaper  called  the  English  Chronicle, 
of  which  they  (but  not  the  plaintiff)  were  proprietors. 

The  Morning  Herald  was  divided  into  ten  shares  and  one  half.  [  125  ] 
The  plaintiff  was  entitled  to  one  of  these  shares.  The  defendant, 
Thwaites,  had  six  shares  and  a  half,  and  the  other  defendants 
were  proprietors  of  the  remaining  three  shares.  The  articles  of 
partnership  under  which  these  shares  were  held  were  dated  in 
July,  1816.  By  one  of  the  clauses  in  this  deed,  it  was  provided 
that  a  general  meeting  of  the  proprietors  should  be  held  every 
week,  at  such  time  and  place  as  should  be  fixed  by  the  major 
part  of  the  proprietors,  whose  votes  should,  on  all  occasions,  be 
and  be  considered,  not  by  number,  but  in  proportion  to  the  value 
of  their  respective  shares  ;  and  that,  at  every  such  meeting,  all 
matters  relating  to  the  management  of  the  newspaper  should  be 
settled  ;  and  that  all  rules,  regulations  and  orders,  touching  the 
management  of  the  newspaper,  made  by  the  votes  of  the  majority 
in  value  of  the  proprietors  and  parties  interested  therein,  and 
then  present,  should  be  binding  and  conclusive  on  all  the  parties 
to  the  deed.  This  deed  was  executed  by  the  plaintiff,  as  well  as 
by  the  other  proprietors. 

For  some  time  previously  to  the  year  1816,  an  evening  news- 
paper, called  the  English  Chronicle^  had  been  carried  on,  and  the 

I  Partnership  Act,  1890,  s.  30;  Aaa  y.  Benham,  '91,  2  Gh.  244,  0.  A. 
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GLA881KG-  proprietor  of  that  paper  had  been  also  one  of  the  proprietors  of  the 
Thwaites.  Morning  Herald :  and  both  these  papers  had  for  many  years  been 
carried  on  and  published  at  the  same  place.  In  the  year  1804, 
an  agreement  was  made  between  the  proprietor  of  the  English 
Chronicle  and  the  proprietors  of  the  Morning  Herald,  by  which 
the  former  paper  was  allowed  to  have  the  use  of  the  types  and 
other  effects  belonging  to  the  partnership  of  the  Morning  Herald, 
in  consideration  of  the  sum  of  200Z.  a  year.  This  agreement 
[  ♦126  ]  subsisted  in  1816,  and  the  proprietors  of  the  Morning  "* Herald, 
under  the  deed  of  July,  1816,  continued  to  act  on  the  same 
agreement,  and  to  allow  to  the  English  Chronicle  the  use  of  the 
types  and  partnership  effects,  and  to  receive  the  annual  sum  of 
200Z.  as  the  price  of  this  convenience. 

In  the  year  1821,  the  proprietor  of  the  English  Chronicle 
offered  to  sell  that  paper  to  the  proprietors  of  the  Morning 
Herald,  who,  with  the  exception  of  the  plaintiff  alone,  accepted 
the  offer,  and  purchased  that  paper.  Thus  the  two  newspapers 
were  united  under  the  same  proprietors,  except  that  the  plaintiff 
had  a  share  in  the  Morning  Herald  only,  and  had  no  interest  in 
the  English  Chronicle,  After  this  purchase,  a  new  agreement 
was  entered  into,  by  which  the  English  Chronicle  was  to  pay  an 
annual  sum  of  2501.  instead  of  200Z.  to  the  Morning  Herald,  for 
the  use  of  the  types,  &c.  Under  this  new  agreement,  the 
plaintiff  and  the  other  proprietors  of  the  Morning  Herald,  con- 
tinued to  allow  to  the  English  Chronicle  the  use  of  their  types  and 
partnership  effects,  till  August,  1822,  when  the  plaintiff  caused 
a  notice  to  be  served  on  the  defendants  that  this  agreement  must 
be  discontinued,  and  none  of  the  effects  of  the  Morning  Herald 
used  for  the  English  Chronicle. 

The  plaintiff  stated,  by  his  bill,  that  he  had  for  many  months 
been  excluded  from  his  rights  as  a  partner  in  the  Morning 
Herald,  and  that  the  effects  of  the  partnership  in  that  paper 
were  misapplied  to  the  use  of  the  English  Chronicle;  that 
intelligence  obtained  at  the  expense  of  the  Morning  Herald  had 
been  first  used  for  the  English  Chronicle,  by  which  means  it  was 
rendered  of  no  value  to  the  Morning  Herald;  and  that  the  name 
[  *127  ]  of  the  plaintiff  was  used  without  his  consent,  as  ^publisher  of  the 
English  Chronicle.    The  bill,  therefore,  prayed  that  an  account 
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might  be  taken  of  the  partnership  dealings  and  transactions  Glassivg- 
onder  the  deed  of  July,  1816 ;  and  that  the  defendants  might  thwaitbs. 
accoont  for  the  profits  made  by  them  of  intelligence  first  pub- 
lished in  the  English  Chronicle,  though  obtained  at  the  expense 
of  the  Morning  Herald ;  and  for  an  injunction  to  restrain  the 
defendants  from  using  the  types  or  partnership  effects  of  the 
Morning  Herald  for  the  Englisk  Chronicle,  and  from  using  the 
plaintiff's  name  as  the  publisher  of  the  latter  paper. 

The  defendants,  by  their  answer,  insisted  on  the  terms  of  the 
partnership  deed  of  July,  1816.  That  the  plaintiff  had  greatly 
misconducted  himself,  and  had  not  duly  accounted  for  balances 
of  the  partnership  money  in  his  hands,  but  was  indebted  to  the 
concern  to  the  amount  of  800Z.  and  upwards ;  that,  in  conse- 
quence of  his  misconduct,  the  defendants,  who  were  the  majority 
in  number  and  in  value  of  shares,  had  been  compelled  to  exclude 
him  from  interfering  in  the  management  of  the  paper  ;  that  the 
agreement  with  the  English  Chronicle  was  beneficial  to  the 
Morning  Herald,  not  only  on  account  of  the  annual  sum  of  2502. 
which  was  paid  for  the  use  of  the  types  and  other  effects,  but 
also  because  the  Morning  Herald  had  the  use  of  the  types  com- 
posed for  new  matter  in  the  English  Chronicle,  and  had  also  the 
general  use  of  the  types  of  that  paper.  They  also  insisted  on 
the  fact,  that  the  plaintiff  had,  for  many  years,  consented  to  this 
agreement,  as  beneficial  to  the  Morning  Herald,  and  that  no  new 
circumstances  had  occurred  to  render  it  less  beneficial  than  at 
former  periods.  It  appeared  that  intelligence,  obtained  at  the 
expense  of  the  Morning  Herald,  had  on  one  occasion  only,  (many 
months  before  this  bill  *was  filed)  been  first  used  in  the  English  L  *'-»  J 
Chronicle  ;  and  that  the  plaintiff's  name  had  only  been  used  on  one 
occasion  (through  the  mistake  of  a  workman  and  without  the  know- 
ledge of  the  defendants)  as  the  publishers  of  the  English  Chronicle. 

The  Court  was  now  moved,  on  behalf  of  the  plaintiff,  for  an 
injunction  to  restrain  the  defendants  from  using  the  compositors, 
types,  or  other  partnership  property  of  the  Morning  Herald,  for 
the  use  of  the  English  Chronicle,  and  from  using  the  name  of 
the  plaintiff  as  the  publisher  of  the  latter  paper. 

Mr.  Bell  and  Mr.  RoupeU,  in  support  of  the  motion,  insisted 
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GLABeI^-Q.  on  the  facts  stated  by  the  plaintiff  in  his  bill,  and  supported  by 
Thwaitep.  l^^B  affidavit.  The  plaintiff  sought  for  an  injunction,  as  the 
means  of  preventing  a  misapplication  of  the  partnership  effects 
for  other  purposes  than  those  of  the  partnership;  and  the 
principles  of  the  Court,  in  cases  of  partnership,  recognised  the 
right  to  an  injunction  in  cases  of  this  nature. 

Mr.  Agar  and  Mr.  Parker  for  the  defendants : 
[  130  ]  ♦     *    The  injunction  is  sought  to  restrain  acts  which  were 

done  for  many  years  with  the  consent  of  the  plaintiff  himself ; 
acts  done  under  an  arrangement  which  was  deemed  beneficial  to 
the  Morning  Herald  by  the  plaintiff,  long  before,  and  even  since, 
the  defendants  had  become  proprietors  of  the  English  Chronicle. 
The  effect  of  granting  the  injunction  now,  would  be  instantly 
to  destroy  the  English  Chronicle. 


182a.        The  Yice-Ghangbllob  : 

Jan,  16. 

The  practice  complained  of  by  this  application  is  defended  as 

[  ^^^  1  being  the  act  of  a  majority  of  the  partners,  who,  by  the  express 
terms  of  the  partnership  articles,  are  entitled  to  bind  the 
minority;  and  the  plaintiff  is  the  only  partner  who  objects 
to  it. 

And  it  is  further  stated  that  the  plaintiff  himself  concurred 
in  the  propriety  of  this  practice,  until  his  co-partners  purchased 
this  evening  paper,  and  that  it  is  the  same  thing,  in  effect,  as  to 
the  interest  of  the  plaintiff,  whether  the  evening  paper  belongs  to 
his  co-partners  or  belongs  to  strangers. 

The  right  of  the  majority  to  decide  is  necessarily  confined 
to  matters  which  occur  in  the  conduct  of  the  partnership 
concern. 

All  newspapers  are  to  some  extent  rivals.  The  competition  is  more 
immediate  between  two  morning  papers  and  two  evening  papers ; 
but  there  is  necessarily  some  degree  of  rivalry  between  a  morning 
and  an  evening  paper,  especially  in  the  country.  It  might,  there- 
fore, have  been  made  a  question,  whether  it  would  be  a  due  act  of 
management  in  the  partnership  concern  of  a  morning  paper,  to 
assist  with  its  property  and  its  labour  the  publication  of  any 
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other  newspaper,  so  as  to  enable  the  majority  of  the  partners  in    Olassino- 

that  respect  to  bind  the  minority.    Bat  that  question  does  not    thwaitbs. 

arise ;  because  the  plaintiff  himself  is  to  be  considered  as  a  party 

to  the  practice  before  his  co-partners  became  the  proprietors  of 

the  evening  paper ;    and    because  there  is   evidence  that  the 

proprietors  of  other  morning  papers  have  adopted  the   same 

practice  with  respect  to  other  evening  papers,  so  as  to  form  a 

8ort  of  usage  in  the  *  trade  to  this  effect.     And  it  is  to  be  con-      [  *i-)2  ] 

eidered  that  the  annual  sum  paid  by  the  evening  paper  for  the 

accommodation  afforded  to  it  outweighs  the  danger  of  increased 

competition. 

The  true  question  here  is,  whether  it  makes  any  difference 
that  the  other  proprietors  of  the  Herald  have  now  become  the 
proprietors  of  the  evening  paper  ;  and  I  think  it  does  not  make 
a  material  difference.  It  is  true  that  a  considerable  part  of  the 
expense  of  a  newspaper  is  occasioned  by  procuring  information  ; 
and  if  some  of  the  proprietors  of  a  morning  paper  are  also  the 
proprietors  of  an  evening  paper,  they  may  have  a  stronger 
interest  to  promote  the  success  of  the  evening  paper  than  of  the 
morning  paper,  and  a  strong  temptation  to  use  the  information 
obtained  at  the  expense  of  the  morning  paper  for  the  benefit  of 
the  evening  paper.  This  temptation  forms  a  powerful  objection 
in  all  cases  to  the  partner  in  the  concern  of  one  newspaper  being 
permitted  to  be  a  partner  in  the  concern  of  any  other  newspaper. 
But  it  is  an  objection  founded  on  the  principle  of  policy  and 
discretion  against  which  parties  may  protect  themselves  by 
their  contracts;  and  accordingly  it  is  a  common  covenant  in 
such  partnership  articles  that  no  partner  shall  be  the  proprietor 
of  any  other  newspaper.  In  the  present  case  there  is  actually  a 
covenant  that  the  proprietors  will  not  be  concerned  in  any  other 
morning  paper,  which,  by  implication,  affords  the  conclusion 
that  it  was  the  intention  of  the  parties  that  they  might  engage 
in  the  concern  of  any  evening  paper. 

Where  there  is  no  such  covenant  of  restraint,  it  is  clear 
that  at  law  a  partner  in  one  newspaper  may  be  a  proprietor  in 
any  other  newspaper  ;  and  in  this  case,  *equity  must  follow  law  ;      [  M^a  ] 
and  it  cannot  be  intended,  that  the  parties  meant  to  impose  a 
restraint,   which    they  might  have    expressed,   and   have  not 
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GLAB8IKG-    expressed,  and  where  it  is  plain  their  attention  was  directed  to 

TON  V.  ^  "^ 

THWAiTKa    the  subject. 

The  principles  of  courts  of  equity  would  not  permit  that 
parties  bound  to  each  other  by  express  or  implied  contract  to 
promote  an  undertaking  for  the  common  benefit,  should  any  of 
them  engage  in  another  concern,  which  necessarily  gave  them  a 
direct  interest  adverse  to  that  undertaking.  But  the  argument 
here  is,  not  that  the  defendants,  by  becoming  the  proprietors  of 
the  evening  paper,  place  themselves  in  a  situation  in  which  they 
are  necessarily  required  to  betray  their  duty  to  the  morning 
paper ;  but  that,  if  their  interest  be  greater  in  the  evening  paper 
than  in  the  morning  paper,  they  are  exposed  to  a  temptation  to 
be  dishonest,  and  to  betray  their  duty  to  the  morning  paper.  If 
they  act  honestly,  it  is  immaterial  to  the  morning  paper  whether 
the  defendants  are  or  are  not  the  proprietors  of  the  evening 
paper.  And  for  this  reason  it  is,  that  it  makes  no  difference  in 
the  present  case  that  the  defendants  have  become  the  proprietors 
of  the  evening  paper. 

His  Honour  refused  the 'injunction  generally;  but  allowed 
the  plaintiff  to  take  an  injunction  to  restrain  the  defendants 
from  publishing  in  the  English  Chronicle  any  information 
obtained  at  the  expense  of  the  Morning  Herald,  until  it  should 
have  been  first  published  in  the  Morning  Herald. 


1823.  FEAT)  V.  HEAD. 

Jan,  1 7. 


Feb,  22. 


(1  Sim.  &  St.  150—153.) 


"[Tso  ] "         [Affirmed  on  Appeal,  Turner  &  Russell,  188,  ante,  p.  1.] 
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BANBUET  PEEEAGE  CA8E.t  j^^yTn,^. 

(1  Sim.  &  St.  153—158 ;  S.  C.  1  L.  J.  Ch.  106.)  '^^^' 

[The  following  are  the  opinions  of  the  Judges  in  answer  to       [  1^3  ] 
questions  put  to  them  by  the  House  of  Lords  in  the  case  of  the 
Banbury  claim  of  peerage : I] 

The  Lord  Chief  Justice  of  the   Court  of  Common   Pleas       i  ^^4  ] 
having  conferred  with  his  brethren,   st:ited,  that   they  were 
unanimously  of  opinion, 

"  That  the  presumption  of  legitimacy  arising  from  the 
birth  of  a  child  during  wedlock,  the  husband  and  wife  not  being 
proved  to  be  impotent,  and  having  opportunities  of  access  to 
each  other,  during  the  period  in  which  a  child  could  be  begotten 
and  born  in  the  course  of  nature,  may  be  rebutted  by  circum- 
stances   inducing  a  contrary    presumption ; "    and    gave  his 

reasons. 

«  «  «  *  « 

"  That,  after  proof  given  of  such  access  of  the  husband  and       [  166  ] 
wife,  by  which,  according  to  the  laws  of  nature,  he  might  be  the 
father  of  a  child  (by    which  we  understand  proof  of  sexual 
intercourse  between  them)  no  evidence  can  be  received  except  it 
tend  to  falsify  the  proof  that  such  intercourse  had  taken  place.'' 

''  That  such  proof  must  be  regulated  by  the  same  principles 

as  are  applicable  to  the  establishment  of  any  other  fact." 

«  «  «  *  « 

**  That  in  every  case  where  a  child  is  born  in  lawful  wedlock,  [  i'>7  ] 
the  husband  not  being  separated  from  his  wife  by  a  sentence  of 
divorce,  sexual  intercourse  is  presumed  to  have  taken  place 
between  the  husband  and  wife,  until  that  presumption  is 
encountered  by  such  evidence  as  proves,  to  the  satisfaction  of 
those  who  are  to  decide  the  question,  that  such  sexual  intercourse 
did  not  take  place  at  any  time,  when,  by  such  intercourse,  the 
husband  could,  according  to  the  laws  of  nature,  be  the  father  of 
such  child. 

t  Hawea  v.  Draeger  (1883)  23  port  of  the  proceedings  in  this  case, 
Ch.  D.  173,  52  L.  J.  Ch.  449.  belonging  to  Lincoln's  Inn  Library. 

X  Extracted  from  the  printed  re- 
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Banbitrt  "  That  the  presumption  of  the  legitimacy  of  a  child  bom  in 
'  lawful  wedlock,  the  husband  not  being  separated  from  h  s  wife 
by  a  sentence  of  divorce,  can  only  be  legally  resisted  by  evidence 
of  such  facts  or  circumstances  as  are  sufficient  to  prove,  to  the 
satisfaction  of  those  who  are  to  decide  the  question,  that  no 
sexual  intercourse  did  take  place  between  the  husband  and  wife, 
at  any  time,  when,  by  such  intercourse,  the  husband  could,  by 
[  *158  ]  the  laws  of  nature,  be  *the  father  of  such  child.  Where  the 
legitimacy  of  a  child,  in  such  a  case,  is  disputed,  on  the  ground 
that  the  husband  was  not  the  father  of  such  child,  the  question 
to  be  left  to  the  jury  is,  whether  the  husband  was  the  father  of 
such  child?  and  the  evidence  to  prove  that  he  was  not  the 
father,  must  be  of  such  facts  and  circumstances  as  are  sufficient  to 
prove,  to  the  satisfaction  of  a  jury,  that  no  sexual  intercourse 
took  place  between  the  husband  and  wife  at  any  time,  when,  by 
such  intercourse,  the  husband  could,  by  the  laws  of  nature,  be 
the  father  of  such  child." 


1823.  WORTHINGTON  v.  EVANS.f 

Jan  28. 

(1  Sim.  &  St.  16a— 172 ;  S.  C.  1  L.  J.  Ch.  126.) 


Leach,  V.-C. 

[166] 


Where  a  legacy  was  given  on  condition  of  the  legatee  marrying  with 
the  consent  in  writing  of  the  trustees,  or  the  surriyor  of  them,  and  he 
afterwards  married  with  the  written  coDsent  of  the  only  acting  trustee : 
Held,  that  the  legatee  was  entitled  to  his  legacy,  and  that  the  written 
consent  of  one  of  the  nominated  trustees  who  had  refused  to  act  was 
not  necessary. 

The  bill  in  this  cause  prayed  for  a  declaration,  that  the  plaintiff 
had  become  entitled  to  certain  personal  property  bequeathed  to 
him  by  his  father,  upon  condition  that  he  married  with  the 
consent  in  writing  of  the  executors. 

Thomas  Worthington,  the  father,  by  his  will  made  in  Novem- 
ber, 1806,  after  giving  8,000Z.  to  be  divided  by  his  executors 
equally  among  all  the  children  of  his  three  daughters,  gave  to 
his  executors  [the  defendants]  David  Evans  and  Edward  Hey  ward, 

t  Dawion  v.  Oliver  Massey  (1876)  Crawford  v.  Forahaw,  *91,  2  Oh.  261, 
2  Ch.  D.  753,  45  L.  J.   Ch.   519;      60  Lj  J.  Ch.  683,  C.  A. 
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their  executors,  adminiBtrators  and  assigns,  his  household  goods   Wortuiko- 

and  otherpersonal  estate  therein  mentioned,  and  also  all  the  residue      evans. 

of  his  personal  estate  after  payment  of  his  debts,  upon  trust,  for 

the  use  and  benefit  of  his  son,  (the  plaintiff,)  to  be  paid  and 

transferred  to  him,  as  soon  as  conveniently  might  be  after  his 

marriage,  with  the  interest  and  produce  to  accrue  and  arise  in 

the  meantime,  upon  condition,  nevertheless,  that  such  marriage 

should  be  with  the  consent  of  his,  the  testator's,  trustees,  or  the 

survivor  of  them,  first  had  and  obtained  in  writing,  under  his  or 

their  hand  or  hands.    And,  after  directing  his  trustees  to  cause 

an  inventory  and  appraisement  to  be  made,  and  authorising 

them  to  permit  the  plaintiff  to  continue  in  possession  of  a  certain 

farm  till  his  marriage,  but  if  the  plaintiff  should  marry  without 

the  consent  of  the  trustees,  or  the  survivor  of  them,  first  had 

and  obtained  in  writing,  as  before-mentioned,  or  in  case  he 

should,  with  or  without  their  consent,  *marry  J.  P.  or  any  of  the      [  *166  ] 

daughters  of  T.  P.  then  that  the  plaintiff  should  not  be  entitled 

to  any  part  of  the  household  goods,  property,  or  effects  before 

bequeathed  for  his  benefit ;  and  he  directed  the  trustees,  or  the 

survivor  of  them,  to  pay  the  sum  arising  from  the  appraisement, 

and  all  the  residue  of  his  personal  property,  among  all  the 

children  of  his  three  daughters,  in  equal  shares,  and  appointed 

David  Evans  and  Edward  Heyward  executors  of  his  will. 

The  testator  died  in  1806.  David  Evans  alone  proved  the  will, 
and  alone  acted  in  the  execution  of  the  trusts ;  the  other  executor 
and  trustee,  Mr.  Heyward,  refused  to  act,  in  any  manner,  in  the 
trusts  of  the  will.  Soon  after  the  testator's  death,  the  plaintiff 
formed  an  attachment  to  a  lady,  whom  he  afterwards  married, 
and  who  was  not  of  the  family  prohibited  by  the  testator.  This 
attachment  was  formed,  and  a  treaty  of  marriage  entered  into, 
with  the  approbation  of  Mr.  Evans,  the  acting  executor  and 
trustee.  A  short  time  before  the  marriage,  the  plaintiff  appUed 
for  the  consent  both  of  Evans  and  Heyward,  and  the  solicitor  of 
the  former  prepared  an  instrument,  in  the  form  of  a  deed-poll, 
to  be  executed  by  both  the  executors,  reciting  the  clause  in  the 
will,  and  the  intended  marriage,  and  expressing  a  formal  consent 
to  it.    *    ♦    * 

On  the  day  preceding  the  one  which  was  fixed  for  the  marriage, 

B.B. — ^VOL.  XXIV.  M 
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WoBTHiHG.    the  plaintiff  wrote  the  following  letter  to  Mr.  Evans: — "Dbar 

BvANB.       Sib, — Fearful  it  should  have  slipped  your  memory,  I  have  taken 

t  'ifi^  ]      the  *liberty  of  reminding  you  that  it  is  still  my  intention  to  be 

married  to-morrow,  when  I  expect  to  see  you  here,  and  call  on 

Mr.  Heyward  on  your  road,  as  he  has  promised  me  at  as  early  an 

hour  as  you  may  think  proper." 

On  the  same  day,  Mr.  Evans  wrote  in  reply  to  the  plaintiff  as 
follows: — "Dbab  Sib, — ^You  should  have  told  me,  when  I  had 
the  pleasure  of  seeing  you  here,  that  it  was  your  intention  to 
have  been  married  to-morrow ;  but  you  did  not  give  me  a  hint 
that  it  was  your  intention  so  soon.  If  you  had,  I  should  have 
been  better  prepared,  and  I  hope  it  will  make  no  material 
difference  if  the  ceremony  is  delayed  a  day  longer.  I  will,  how- 
ever, be  as  early  to-morrow  morning  a&  I  possibly  can  at 
Mr.  Heyward's,  and  bring  with  me  the  proper  consent,  done 
right,  to  your  house,  which  will  be  some  time  doing." 

"  N.B. — I  should  have  sent  your  servant  home  sooner,  but  I 
waited  for  Mr.  Thomas,  who  was  from  home.  But  you  know 
you  have  my  consent  to  marry  your  cousin,  Sarah  Worthington.'^ 

Mr.  Thomas  was  the  solicitor  employed  by  Mr.  Evans  to 
prepare  the  instrument.  Early  in  the  morning  of  the  day 
[after  that]t  on  which  these  letters  were  written,  Mr.  Evana 
called  on  Mr.  Heyward,  and  produced  to  him  the  instrument  in 
question,  which  Heyward  read,  but  which  he  declined  to  sign, 
on  the  ground  that  it  might  be  considered  as  done  in  execution 
of  the  trusts  of  the  will,  in  which  he  refused  to  act.  Mr.  Evana 
then  signed  the  instrument  himself,  and  proceeded  to  the  house 
of  the  plaintiff,  where  he  found  that  the  marriage  had  taken 
place  in  the  morning,  some  hours  before  his  arrival,  and  before 
the  time  when  he  signed  the  instrument. 


[  168  ]•  The  other  defendants  were  the  children  of   the  testator's 

sisters,  who  claimed  under  the  gift  over  of  the  property  made  by 
the  will,  in  case  the  plaintiff  married  without  the  consent  of  the 
trustees. 

f  The  context  shews  that  the  report.  The  judgment  {post)  leaves 
omission  of  the  words  here  inserted  no  room  for  question  on  this  point, 
is  a  mere  clerical  error  in  the  original     — 0.  A.  S. 
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The  cause  now  came  on  to  be  heard.  Wobthino- 

TONU. 
EVAKB. 

Mr.  Bell  and  Mr.  RoupeU^  for  the  plaintiff.    ♦    ♦    ♦ 

Mr.    Heald,    Mr.    TtoUs,    and    Mr.    Robert   Roupell    for        [  170  ] 
defendants.     •    *    * 

[It  is  unnecessary  to  refer  to  the  arguments  of  counsel^  or  to 
the  cases  cited  by  them.] 

The  Yioe-Ghangellob  :  [  172  | 

I  am  prepared  to  hold,  according  to  the  intimation  of  Lord 
Eldon's  opinion,  in  Clarke  v.  Parker f\  that  the  authority  to 
consent  is  here  annexed  to  the  office  of  trustee ;  and,  like  other 
authorities  annexed  to  that  office,  vested  in  the  single  trustee 
who  acted.  The  letter  written  by  the  acting  trustee  the  day 
before  the  marriage,  must  be  considered  as  a  sufficient  consent 
in  writing.  And  if  there  had  not  been  such  a  letter,  inasmuch 
as  the  formal  consent  in  writing  would  have  been  executed  by 
him  but  for  the  accidental  delay  occasioned  by  the  other  trustee, 
and  not  from  any  change  of  purpose,  the  Court  would  have 
considered  his  consent  to  have  been  substantially  given,  according 
to  the  will ;  because  he  had  expressed  his  full  approbation  of  the 
marriage,  and  only  did  not  sign  it,  for  a  reason  personal  ta 
himself. 


WITHY  V.   COTTLE. 

(1  Sim.  &  St.  174—178;  S.  C,  1  L.  J.  Oh.  5,  117.) 

[Sbb  the  report  of  this  case  before  the  Lord  Chancellor  in 
23  B.  B.  187,  taken  from  Turner  &  Bussell,  p.  78.] 

t  12  B.  B.  124,  130  (19  Yes.  1,  16). 
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182SL  TROWER  V.  BXJTTS.t 

Jan,  28.  ' 

^*-  1-  (1  Sim.  &  St.  181—185;  S.  C.  1  L.  J.  116.) 

Lkaoh,  V.-C.  Bequest  in  trust  for  all  the  children  of  the  testatrix's  nephew  R.» 

[  181  1  horn,  in  the  lifetime  of  the  testatrix,  includes  a  child  of  which  the  wife 

of  H.  was  enceinte  at  the  time  of  the  testatrix's  death,  though  not  bom 
for  several  months  afterwards. 

The  sapplemental  bill  in  this  cause  was  filed  for  the  purpose 
of  obtaining  the  opinion  of  the  Court,  as  to  whether  the  defen- 
dant, Thomas  Nowell  Trower,  who  was  bom  a  few  months  after 
the  death  of  the  testatrix,  Mary  Smith,  was  or  was  not  entitled 
to  claim  under  her  will. 

Mary  Smith,  by  her  will,  dated  the  2nd  of  April,  1821,  be- 
queathed to  trustees  the  sum  of  2,000{.  upon  trust  to  invest  the 
same  in  the  purchase  of  stock,  and  to  pay  the  dividends  thereof 
to  Maria  Heathcote  for  life,  and,  after  her  decease,  to  stand 
possessed  of  the  capital,  in  trust,  for  all  the  children  of  Robert 
Trower,  the  nephew  of  the  testatrix,  born  in  her  lifetime,  equally 
to  be  divided  between  them,  share  and  share  alike,  to  be  paid  or 
transferred  to  them  respectively,  on  attaining  the  age  of  twenty- 
one  years ;  but  in  case  of  the  death  of  any  of  them  in  her 
lifetime,  or  under  that  age,  without  leaving  lawful  issue,  then 
she  directed,  that  the  share,  as  well  original  as  accruing,  of  each 
such  child  so  dying,  should  go  to  the  others  or  other  of  such 
children :  provided  always,  that  in  case  of  the  death  of  any  of 
such  last-mentioned  children  in  her  lifetime,  or  under  the  age 
of  twenty-one  years,  leaving  lawful  issue,  then  such  issue  should 
be  entitled  to  such  share  or  shares  of  the  trust  fund,  as  their 
respective  parents  would  otherwise  have  acquired,  either  ori- 
ginally or  by  way  of  accruer,  under  the  trust  aforesaid. 

The  testatrix  died  in  October,  1821.  Charlotte,  the  wife  of 
[  *1S2  ]  her  nephew,  Robert  Trower,  had  several  *children  bom  at  the 
time  of  her  death,  and  was  then  enceinte.  In  the  month  of 
February  following,  the  defendant,  Thomas  Nowell  Trower,  was 
bom ;  and  the  only  question  argued  at  the  hearing  of  the  cause 
was,  whether  Thomas  Nowell  Trower  was  entitled,  under  the 
will,  to  a  share  of  the  2,000Z. 

t  Pearce  v.  Carrington  (1873)  L.  B.  8  Ch.  969,  42  L.  J.  Oh.  618. 
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Mr.  Wingfield  and  Mr.  Lomax  for  the  plaintiff,  insisted,  that  Tbowkr 
the  words  of  the  will  required,  that  all  the  children  entitled  buttb. 
under  it,  should  be  bom  in  the  lifetime  of  the  testatrix,  and 
that,  therefore,  a  child  not  bom  for  several  months  after  that 
event,  could  not  be  entitled.  If  the  word  in  the  will  had  been 
"  living,"  there  might  have  been  some  ground  for  the  question 
now  raised ;  but  there  was  no  authority  strong  enough  to  sup- 
port a  claim  against  the  plain  meaning  of  the  words  of  the  will. 

Mr.  Skirrow  for  the  defendant,  Thomas  Nowell  Trower : 

In  Whitelock  v.  Heddon,\  the  devise  was,  to  any  son  of  John 
Whitelock,  begotten  and  born  in  lawful  matrimony,  at  the  time 
of  John  Heddon  attaining  the  age  of  twenty-one  years ;  and  it 
was  held  unanimously,  in  that  case,  that  a  son  bom  three  months 
after  the  time  when  John  Heddon  attained  twenty-one,  was  en- 
titled under  that  devise.  [They  also  cited  Doe  v.  Clarke,  I  Lan- 
cashire v.  Lancashire,^  and  other  cases.] 

Mr.  Wingfield,  in  reply  :  [  184  ] 

All  the  cases  cited  go  no  further,  than  that  a  child  in  ventre 
sa  mere,  at  the  time  of  the  father's  death,  is  to  be  considered  as 
living  at  that  time.  But,  to  consider  such  a  child  as  answering 
the  description  of  a  child  actually  horn,  is  going  beyond  all  the 
authorities. 

The  Yics-Ghancbllor  : 

It  is  now  fully  settled,  that  a  child  in  ventre  sa  mere  is  within 
the  intention  of  a  gift  to  children  living  at  the  death  of  a  tes- 
tator ;  not  because  such  a  child,  (and  especially  in  the  early 
stages  of  conception)  can  strictly  be  considered  as  answering  the 
description  of  a  child  living,  but  because  the  potential  existence 
of  such  a  child  places  it  plainly  within  the  reason  and  motive  of 
the  gift. 

In  the  case  of  Whitelock  v.  Heddon  the  words  were  "  sons  be- 
gotten and  bom ; "  and  the  difference  between  the  expression 
^'  living  at  the  death  "  and  '*  born  in  the  lifetime,"  was  not  even 

t  1  Bob.  &  P.  243.  §  2  B.  B.  635  (5  T.  B.  49). 

;  3  B.  B.  430  (2  H.  Bl.  399). 
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LBwB. 


Tbower 

r. 
Butts. 


[  *185  ] 


hinted  at  in  the  argument  or  the  judgment;  and  a  child  in 
ventre  sa  mere  was  theme  held  to  take.  In  Lancashire  v.  Lan- 
cashire^  a  child  in  ventre  sa  mere  was  considered  as  bom,  so  as 
to  satisfy  the  rule  of  presumption  of  revocation  of  a  will  from 
subsequent  marriage  and  birth  of  a  child.  In  that  case,  one  of 
the  Judges  referred  to  a  maxim  of  the  civil  law,  that,  when  the 
birth  of  a  child  happens  after  the  death  of  a  parent,  it  is,  by 
fiction  of  law,  referred  back  to  his  lifetime. 

Upon  the  whole,  I  am  of  opinion,  that  inasmuch  as  it  is 
adopted  as  a  rule  of  construction,  that  a  child  in  ventre  sa  mere 
is  within  the  intention  of  a  gift  to  children  ^living  at  the  death 
of  a  testator,  because  plainly  within  the  reason  and  motive  of 
the  gift ;  so  a  child  in  ventre  sa  mere  is  to  be  considered  within 
the  intention  of  a  gift  to  children  bom  in  the  lifetime  of  a  tes- 
tator, because  it  is  equally  within  the  reason  and  motive  of  the 
gift. 


1823. 
Feb,  1. 

Leach,  V.-C. 

[186] 


HUGHES  V.   EVANS. 
EVANS  V.   HUGHES. 

(1  Sim.  &  St.  185—188 ;  S.  C,  1  L.  J.  129.) 

Where  a  married  woman,  having  a  separate  interest,  joins  as  a  oo- 
plaintifF  or  co-defendant  with  her  husband,  instead*  of  suing  by  her 
next  friend  or  answering  separately,  it  is  to  be  considered  as  the  suit  or 
defence  of  the  husband  alone,  and  will  not  prejudice  a  future  claim  by 
the  wife. 

The  object  of  the  original  suit,  in  which  Hughes  and  his  wife 
were  plaintiffs,  was  to  establish  a  claim  against  the  personal 
estate  of  William  Chambers,  for  a  moiety  of  the  purchase-money 
of  an  estate  which  Hughes  and  Chambers  had  agreed  to  pur- 
chase on  their  joint  account.  The  cross  bill  prayed  for  a 
declaration,  that  Hughes  was  the  sole  owner  of  this  estate,  and 
that  Chambers's  personal  estate  was  not  liable  for  any  part  of 
the  purchase-money. 

In  November,  1817,  Hughes  and  Chambers  entered  into  a 
partnership  as  farmers,  and  occupied  a  farm  as  joint-tenants 
an    partners,  till  the  death  of  the  latter.    In  1812  they  entered 
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into  a  contract  for  the  purchase  of  an  estate,  on  their  joint      Huohbb 
accoont,  and  were  both  of  them  parties  to  the  agreement  for  the       BTrN& 
purchase.    In  March,  1814,  which  was  long  after  the  time  fixed 
for  the  completion  of  the  contract,  Hughes  paid  the  whole  of  the 
purchase-money,  and  took  a  conveyance  of  the  whole  estate  to 
himself  in  fee  simple ;  but  he  now  insisted,  that  he  did  so  with- 
out intending  to  take  the  whole  purchase  on  himself,  but  merely 
AS  an  accommodation  to  Chambers ;  and  that  he  took  the  con- 
Teyance  of  the  ^entirety  of  the  estate  to  secure  the  repayment  of      C  *^^  ] 
his  moiety  of  the  purchase-money. 

In  August,  1814,  Chambers  died  intestate,  leaving  his  brother, 
<7eorge  Chambers,  and  his  sister,  who  was  the  wife  of  Hughes, 
his  only  next-of-kin,  and  George  Chambers,  his  heir-at-law. 
Mrs.  Hughes  and  George  Chambers  became  joint  administrators 
of  his  estate  and  effects  ;  but  the  plaintiff,  Hughes,  stated,  that 
Oeorge  Chambers  alone  acted  in  the  administration  of  the  intes- 
iiate's  estate,  and  that  no  part  of  it  was  possessed  by  Mrs.  Hughes. 
No  part  of  the  purchase-money  was  ever  paid  to  Hughes  by 
Creorge  Chambers ;  nor  did  it  appear  that  Hughes  ever  applied 
to  him  for  any  such  payment.  Many  accounts  were  settled 
l)etween  Hughes  and  George  Chambers,  as  to  the  intestate's 
•estate,  but  it  did  not  appear,  though  these  accounts  were  settled, 
that  anything  passed  between  them  as  to  the  purchase-money. 

In  1818  George  Chambers  died,  and  devised  all  his  real  estates 
to  the  defendant,  Evans,  in  trust  for  such  purposes  as  Mrs. 
Hughes  should  appoint ;  and,  in  default  of  appointment,  in  trust 
for  her  separate  use  for  her  life,  with  remainder  to  her  right 
lieirs ;  and  he  bequeathed  all  his  personal  property  to  the  de- 
fendant, Evans,  absolutely,  and  appointed  him  sole  executor  of 
Ms  will.  Evans  proved  the  will  and  acted  in  the  trusts.  On  the 
4eath  of  George  Chambers,  Hughes  sought  to  throw  a  moiety  of 
the  purchase-money  as  a  charge  on  the  personal  estate  of  William 
Chambers.  The  original  bill  charged,  that  on  the  partnership 
farming  transactions,  a  large  balance  was  due  to  the  plaintiff, 
Hughes,  at  the  time  of  William  Chambers's  death ;  and  it  prayed 
accounts  as  to  those  transactions,  *and  payment  out  of  George  [  *i87  ] 
Ohambers's  estate,  in  respect  of  the  assets  of  William  Chambers 
possessed  by  him. 
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HVOHE8  It  appeared  that  George  Chambers,  and  Hughes,  in  right  of 
EvANB.  his  wife,  had  treated  William  Chambers's  personal  estate  aa 
equally  divisible  between  them.  Evans,  in  his  answer,  and  in 
the  cross  bill,  insisted  that,  after  the  contract  for  the  purchase 
of  the  estate,  a  new  arrangement  was  entered  into  by  Hughes 
and  William  Chambers,  by  which  Hughes  was  to  take  the  pur- 
chased estate  on  his  own  account,  and  to  pay  the  whole  of  the 
purchase>money ;  that  William  Chambers  abandoned  the  con- 
tract with  the  consent  of  Hughes ;  that  Hughes  paid  the  pur- 
chase-money on  his  own  sole  account,  and  executed  a  mortgage 
of  the  estate  to  raise  the  purchase-money ;  and  that  no  demand 
was  ever  made  by  Hughes,  in  respect  of  the  purchase-money^ 
during  the  lifetime,  either  of  WilLLam  or  of  George  Chambers. 
Various  acts  and  declarations  by  the  plaintiff,  Hughes,  were 
insisted  on  by  Evans,  as  evidence  of  these  matters. 
The  causes  now  came  on  to  be  heard. 

Mr.  Hart  and  Mr.  E.  R.  Danielle  for  the  plaintiffs  in  the 
original  cause,  insisted,  that  none  of  the  acts  or  declarations  of 
Hughes,  could  be  used  as  evidence  against  his  wife,  who  was 
co-plaintiff.  In  this  case,  Hughes  sued  in  right  of  his  wife,  and^ 
though  she  was  joined  as  plaintiff,  it  could  only  be  considered 
as  the  bill  of  the  husband.    Pauiet  v.  DelavcU,  f  Griffith  v.  Hood.  I 

1 188  ]  Mr.  Bell  and  Mr.  Pembertoriy  for  the  defendant  in  the  original 

cause,  insisted,  that  as  the  wife  was  a  co-plaintiff,  and  joined 
in  the  suit,  she  thereby  made  the  conduct  of  Hughes  evidence 
against  herself,  as  well  as  against  him. 

The  Yigb-Chancellob  : 

It  has  been  insisted,  that  the  declaration  [and  conduct  of 
Hughes  as  to  this  purchase,  though  good  evidence  against  him, 
are  not  evidence  against  his  wife.  Upon  the  authority  of  the 
cases  which  have  been  cited,  I  am  of  opinion,  that  where  husband 
and  wife  join  in  a  suit  as  plaintiffs,  or  answer  as  co-defendants> 
it  is  to  be  considered  as  the  suit  or  defence  of  the  husband  alone» 

t  2  Yes.  sen.  666.  |  2  Yes.  sen.  452. 
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and  that  it  will  not  prejudice  a  future  claim  by  the  wife  in  respect 
of  her  separate  interest.  I  shall  make  a  decree,  intitled  in  both 
suits,  dismissing  the  husband's  claim  for  the  moiety  of  the  price 
of  the  estate,  and  directing  accounts  to  be  taken  of  the  partner- 
ship between  Hughes  and  William  Chambers,  and  of  the  personal 
estate  of  William  Chambers. 

The  decree  to  that  effect  was  made  in  both  the  causes. 


HUOMBS 

V, 
E7AN8. 


COLE  V.   FITZGERALD. 

(1  Sim.  &  St.  189;  S.  C,  1  L.  J.  Ch.  91.) 

[A  REPORT  of  this  case  on  appeal,  taken  from  8  Bussell,  801, 
will  be  given  in  a  later  volume  of  the  Bevised  Beports.] 


1823. 
Feb,  n. 

[189] 


WRIGHT  V.   HOWARD.f 
HOWARD  V.  WRIGHT. 

(1  Sim.  &  St.  190—206;  S.  C.  1  L.  J.  Ch.  94.) 

Every  owner  of  land  on  the  banks  of  a  river  has,  pritnd  /ade,  an  equal 
right  to  use  the  water,  and  cannot  acquire  a  right  to  tlurow  the  water 
back  on  the  proprietor  above,  or  to  divert  it  from  the  proprietor  below, 
without  a  grant,  or  twenty  years'  enjoyment,  which  is  evidence  of  a  grant. 

[The  following  passage  is  taken  from  the  Yioe-Ghangbllob*s 
judgment  in  this  case :] 

The  right  to  the  use  of  water  rests  on  clear  and  settled  princi- 
ples. Prima  facie,  the  proprietor  of  each  bank  of  a  stream  is  the 
proprietor  of  half  the  land  covered  by  the  stream,  but  there  is  no 
property  in  the  water.  Every  proprietor  has  an  equal  right 
to  use  the  water  which  flows  in  the  stream;  and,  conse- 
quently, no  proprietor  can  have  the  right  to  use  the  water  to  the 
prejudice  of  any  other  proprietor.  Without  the  consent  of  the 
other  proprietors  who  may  be  affected  by  his  operations,  no 


1823. 

Feb,  4,  6,  8, 

19. 

Lbach,  V.-O. 
[190] 


[203  J 


t  WiUt  and  Berks  Canal  Navigation  (Jo,  v.  Swindon  Watenoorks  Co,  (1874) 
L.  B.  9  Ch.  451. 
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Weight  proprietor  can  either  diminish  the  quantity  of  water,  which 
HowABD.  would  otherwise  descend  to  the  proprietors  below,  nor  throw  the 
water  back  upon  the  proprietors  above.  Every  proprietor  who 
claims  a  right  either  to  throw  the  water  back  above  or  to 
diminish  the  quantity  of  water  which  is  to  descend  below,  must, 
in  order  to  maintain  his  claim,  either  prove  an  actual  grant  or 
license  from  the  proprietors  affected  by  his  operations,  or  must 
prove  an  uninterrupted  enjoyment  of  twenty  years :  which  term 
of  twenty  years  is  now  adopted,  upon  a  principle  of  general  con- 
venience, as  affording  conclusive  presumption  of  a  grant.  It 
appears  to  me,  that  no  action  will  lie  for  diverting  or  throwing 
back  water,  except  by  a  person  who  sustains  an  actual  injury; 
but  the  action  must  lie  at  any  time  within  twenty  years,  when 
the  injury  happens  to  arise,  in  consequence  of  a  new  purpose  of 
the  party  to  avail  himself  of  his  common  right.    *    *    * 


1828.  BALL  V.  STOKIE. 

AW.  18. 

, ^  (1  Sim.  &  St.  210—219 ;  S.  C,  1  L.  J.  Ch.  214.) 

Lkach,  V.-C.  ^  ' 

r  210  1  ^  court  of  equity  will  reform  an  instrument  which,  by  the  mistake  of 

the  drawer,  admits  of  a  construction  inconsistent  with  the  true  agree- 
ment of  the  parties,  although  the  party  seeking  to  reform  it  himself 
drew  the  instrument. 

[The  following  passage  is  taken  from  the  judgment  of  the 
Yice-Ghancellob  in  this  case:] 

[  218  ]  *     *    ^he  rule  at  law,  that  evidence  is  not  admissible  to 

[  •219  ]  contradict  or  *explain  a  written  instrument,  stated  simpliciter, 
is  received  in  equity  as  well  as  at  law.  A  court  of  equity  does, 
nevertheless,  assume  a  jurisdiction  to  reform  instruments  which, 
either  by  the  fraud  or  mistake  of  the  drawer,  admit  of  a  con- 
struction inconsistent  with  the  true  agreement  of  the  parties. 
And,  of  necessity,  in  the  exercise  of  this  jurisdiction,  a  court  of 
equity  receives  evidence  of  the  true  agreement  in  contradiction 
of  the  written  instrument.  If  the  true  agreement  and  the  conse- 
quent mistake  in  the  written  instrument  be  established  by  the 
evidence,  can  a  court  of  equity  refuse  relief,  because  it  appears 
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that  the  party  seeking  relief  himself  drew  the   instrument;        Ball 
nnless  it  be  a  principle  in  a  court  of  equity  not  to  relieve  a  party      stobik. 
against  his  own  mistakes  ? 

There  is  no  such  principle  in  a  court  of  equity.  Common 
mistake  is  the  ordinary  head  of  jurisdiction ;  and  every  party 
who  comes  to  be  relieved  against  an  agreement  which  he  has 
signed,  by  whomsoever  drawn,  comes  to  be  relieved  against  his 

own  mistake. 

*  ♦  «  »  * 


Lbach,  V.-C. 

[237] 


DIX  V.  REED.t  1828. 

Feb.  n, 
(1  Sim.  &  St.  237—239.) 

Testator  named  two  persons  to  be  his  executors,  and  bequeathed  to 
them  tOL  each,  upon  condition  of  their  taking  upon  themselves  a  certain 
trust,  and  afterwards  used  these  words,  *'I  give  to  my  cousin,  T.  K., 
50/.,  whom  I  appoint  joint  executor ;  '*  and  the  testator  also  gave  to 
T.  K.'s  sisters,  legacies  of  oOL  each :  Held,  that  the  legacy  to  T.  K. 
was  not  annexed  to  the  office  of  executor,  and  that  he  was  entitled 
to  it,  although  he  had  declined  to  act  in  the  trusts  of  the  will. 

This  case  was  heard  on  an  exception  to  the  Master's  report ; 
and  the  question  was,  whether  Thomas  King  was  entitled  to  a 
legacy  of  50Z.  reported  to  be  due  to  him. 

The  suit  was  instituted  for  the  purpose  of  establishing  the  will 
of  Bobert  King  Bird;  and  for  an  account  of  the  testator's 
personal  estate.  The  testator  by  his  will  expressed  himself  as 
follows :  "  To  William  Beed,  and  John  Baugley,  I  give  50Z.  each, 
whom  I  nominate  and  appoint  executors  in  trust  to  this  my  will ; 
the  said  bequests  to  be  upon  condition  of  their  taking  upon  them 
the  trust  hereinafter  mentioned ;  that .  is  to  say,  I  give,  devise 
and  bequeath  unto  my  friends  William  Beed  and  John  Baugley 
upon  trust,  for  the  use  and  benefit  of  my  son  Charles  Clark  Dix, 
all  my  freehold  estate  in  the  parish  of  Almondsbury,  county  of 
Gloucester,  to  hold  to  him,  his  heirs,  executors  and  adminis- 
trators." After  giving  various  other  legacies,  the  testator 
proceeds  thus :  ''  I  give,  unto  my  cousin  Thomas  King,  the  sum 

t  Crawford  v.  For$haw,  *91,  2  Ch.  261,  60  L.  J.  Ch.  683,  C.  A. 
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Dix  of  501.  vfhom  I  appoint  as  joint  execator  in  trust  in  this  my 
KLbr.  will."  And  in  case  of  the  death  of  Charles  Clark  Dix,  under 
twenty-one  without  issue,  the  testator  devised  the  freehold  estate 
in  the  parish  of  Almondsbury,  to  his  cousin  Thomas  King,  his 
heirs,  executors,  administrators,  and  assigns,  subject  to  an 
annuity  of  SOL  payable  to  Ann  and  Mary  King,  the  sisters  of 
Thomas  King.  In  another  part  of  the  will,  the  testator  gave 
them  legacies  of  501.  each. 
[  238  ]  Beed  and  Baugley  proved  the  will,  but  King  declined  to  prove 

it,  and  never  interfered  in  the  execution  of  the  trusts.  It  was, 
therefore,  insisted,  that  he  was  not  entitled  to  the  legacy  of  60Z. 
The  Master  having  reported  this  legacy  to  be  due,  this  exception 
was  taken  to  that  part  of  the  report. 

Mr.  Home,  Mr.  Martin,  and  Mr.  Rose,  in  support  of  the 
exception,  cited  StackpooU  v.  HoweU,\  B.nd  Reed  v.  Devaynes.l 


Mr.  Cooke  against  the  exception : 

Thomas  King  did  not  take  this  legacy  in  his  character  of 
executor.  In  the  bequest  to  the  two  first  executors,  who  were 
strangers  in  blood  to  the  testator,  he  expressly  annexes  the 
condition,  that  they  should  execute  a  certain  trust ;  but  no  such 
condition  is  annexed  to  the  gift  to  Thomas  King.  On  the 
contrary,  the  words  used  in  giving  the  legacy  to  him  are» 
''to  my  cousin,  Thomas  King."  The  motive  of  the  gift 
was  the  relationship,  and  not  the  office;  for  Ann  and  Mary 
King,  his  sisters,  who  were  related  in  the  same  degree  to  the 
testator,  have  legacies  of  the  same  amount ;  and  Thomas  King 
afterwards  has  a  contingent  interest  devised  to  him  in  the  real 
estate.  The  case  of  Reed  v.  Devaynes  is  also  reported  in 
[  *289  ]  Mr.  Cox's  *Beports ;  and  it  appears  there  that,  when  the  cause 
came  on  for  further  directions,  the  Court  held  the  legatee  to 
be  entitled. 


Thb  Yige-Chancellob  : 
I  must  hold  that  Thomas  King  is  entitled  to  the  legacy ;  and 
t  9  E,  R  200  (13  Voe.  417).         J  2  E.  B.  48  (2  Cox,  285,  3  Br.  0.  0.  95). 
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consider,  that  the  gift  is  rather  to  be  intended  to  be  in  respect  of        dix 
his  relationship,  than  of  his  office.     The  circumstance  that  the       bbbd. 
two  other  executors  have  the  same  legacies,  cannot  be  brought 
in  aid  of  the  exception;   because  those  legacies  are  expressly 
annexed  to  the  office  of  trustees  of  the  real  estate. 

I  consider  the  case,  however,  to  be  very  doubtful.  Primd 
fade  legacies  to  executors  are  considered  as  annexed  to  the  office, 
and  they  are  to  shew  circumstances  to  repel  the  presumption. 

Exception  overruled. 


DUFFIELD   V.  ELWES.  1823. 

Feb.  12. 
(1  Sim.  &  St.  239—246 ;  S.  C,  1  L.  J.  Oh.  213.)  June  28. 

[The  decision  in  this  case  that  the  delivery  of  a  mortgage  deed      [  239  ] 
would  not  operate  as  a  donatio  mortis  causd  was  reversed  on  appeal 
to  the  House  of  Lords.    A  report  of  the  appeal,  taken  from 
1  Bligh,  N.  S.  497,  will  be  found  in  a  later  volume  of  the  Revised 
Beports.] 


SILCOX  V.  BELKt  .  i«23. 

March  11, 

(1  Sim.  &  St.  301—303.)  ,       ■    ^ 

Lbach,  V.-C. 

Where  the  decree  referred  it  to  the  Master  to  inquire  whether        r  301  ] 

a  testator  left  any  relations  of  the  degree  of  first  or  second  cousins : 

Held,  that  first  cousins  twice  removed  ought  to  be  included  in  the 

report. 

William  Bead,  deceased,  by  his  will,  duly  executed  to  pass 
freehold  estates,  gave  freehold,  copyhold,  and  leasehold  estates 
to  trustees  upon  certain  trusts,  for  the  benefit  of  the  children  of 
his  nephew  William  Bell.  And  in  case  there  should  be  no 
children  of  his  nephew  William  Bell,  then  upon  trust  to  sell  and 
dispose  of  those  estates,  and  to  pay  and  divide  the  monies 
arising  by  such  sales,  after  deducting  the  expenses  of  the  trusts, 

t  Bentham    t.    W%U(m    (1881)   15      BcmnitUr  (1885),  30  Ch.  D.  512,  54 
Oh.  D.  528,  533,  49  L.  J.  Ch.  587;      L.  J.  Ch,  1139. 
affirmed  17  Ch.  D.  262;    WHIcb  v. 
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SiLcox  unto  and  amongst  his  several  relations  therein  named:  and 
Bell.  ^^  case  there  should  be  any  other  relations  of  his  that  could 
prove  themselves,  to  the  satisfaction  of  his  trustees  and 
executors,  to  be  either  the  first  or  second  cousins  to  him,  or  the 
representatives  of  such  first  or  second  cousins,  he  directed  that 
his  trustees  and  executors  should  consider  them  as  actually 
entitled  with  those  whom  he  had  particularly  described,  and  that 
they  should  pay  and  distribute  their  respective  shares  and 
proportions  to  them  in  such  manner,  at  the  same  time,  and  in 
such  shares  and  proportions,  as  he  had  in  his  will  directed 
respecting  his  other  relations  therein  by  him  particularly 
mentioned  and  described.  And  the  testator  devised  the  copy- 
hold estate  which  he  purchased  of  F.  Fane,  Esquire,  to  the 
same  trustees,  and  to  the  survivors  of  them,  and  the  heirs, 
r  •302  ]  executors,  administrators  and  *a8signs  of  such  survivor,  upon 
trust  to  sell  and  dispose  of  the  same,  and  out  of  the  money 
arising  therefrom,  after  paying  the  expenses  attending  the  sale 
and  trusts  thereby  created,  to  pay  and  divide  the  residue  of  the 
monies  arising  by  such  sale,  unto  and  amongst  his  several 
relations  thereinbefore  particularly  named  and  described,  and 
such  other  of  his  relations  as  should  prove  themselves  to  be  hia 
first  or  second  cousins  as  aforesaid,  in  equal  shares  and  pro- 
portions. 

By  the  decree  made  on  the  hearing  of  this  cause,  the  Master 
was  ordered  to  inquire  and  state  to  the  Court  (amongst  other 
things)  "  whether  the  testator  left  any  relations  of  the  degree  of 
first  or  8ec6nd  cousins,  or  representatives  of  such  first  or  second 
cousins.** 

The  Master  by  his  report  certified  that  four  persons,  whom 
he  mentioned  by  their  names,  and  who  appeared  from  their 
pedigrees,  which  he  stated  in  his  report,  to  be  the  great-grand- 
children of  the  te8tator*8  uncles  and  aunts,  were  the  second 
cousins  of  the  testator  living  at  his  decease. 

To  this  report  the  plaintiff  Silcox  excepted. 

Mr.  Home  and  Mr.  EUiaon,  in  support  of  the  exception, 
contended  that,  by  the  decree,  the  Master  was  directed  to 
inquire    only  who  were  the  first  and  second  cousins  of    the 
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testator;    and  that  the    persons    nan^d   in  his  report  were       Silcox 
neither  the  testator's  first  nor  his  second  cousins.  Bx^i^^ 

Mr.  Sugden  and  Mr.  RoupeU^  in  support  of  the  Master's 
report : 

The  case  of  Mayott  v.  Mayott\  has  established,  *that  it  is  not  [  *303  ] 
material  by  what  name  the  relations  are  designated,  provided 
they  are  within  the  degree  of  relationship  which  the  testator 
meant  to  include  in  his  bequest.  The  Court  had  that  in  view  in 
making  the  decree,  because  it  did  not  refer  it  to  the  Master  to 
inquire  who  were  the  testator's  first  and  second  cousins,  but  who 
were  of  the  degree  of  first  and  second  cousins  to  the  testator. 
As  the  rule  is,  in  ascertaining  the  degree  of  relationship  in 
which  one  person  stands  to  another,  to  count  up  to  the  common 
ancestor,  and  then  down  again  to  the  person  whose  relationship 
is  sought,  the  first  cousin  twice  removed,  is  related  to  the 
propositus  in  the  same  degree  as  his  second  cousin,  for  they  are 
both  in  the  sixth  degree ;  and  therefore,  in  point  of  propriety 
of  language,  as  well  as  in  law,  all  persons  who  are  of  the  sixth 
degree  are  second  cousins. 

Thb  Yige-Ghancellob  : 

The  Master  is  wrong  in  the  terms  of  his  finding ;  for  these 
persons  are  not  the  testator's  second  cousins,  but  his  first 
cousins  twice  removed ;  and  I  must,  therefore,  allow  the  excep- 
tion. But  as  I  am  of  opinion,  that  all  persons  who  are  within 
the  degrees  of  relationship  mentioned  in  the  will,  are  within 
the  intention  of  the  testator,  I  shall,  at  the  same  time,  make 
a  declaration,  that  the  persons  named  in  the  report  are  of  the 
degree  of  second  cousins. 

t  2  Br.  C.  C.  126. 
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1823.  WHEELER  V.  WARNEK  and  OxHEBS-f 

March  15.  ' 

,      ^  (1  Sim.  &  St.  304— 311.) 

Leach,  V.-C.  ^ 

r  304  1  I.  W.  bequeathed  10,000/.  stock  to  trustees,   in  trust  to  pay  the 

dividends  to  his  daughter  whilst  she  remained  single ;  and  provided 
she  married  with  the  consent  of  his  trustees,  he  directed  them  to  advance 
to  her  husband  such  part  of  the  stock  (not  exceeding  one-third)  as  they 
thought  proper,  and  he  declared  certain  trusts  of  the  remainder  for  the 
benefit  of  his  daughter  and  her  children.  But  if  she  married  without 
the  consent  of  the  trustees  he  declared  certain  trusts  of  the  whole  fund, 
for  the  benefit  of  his  daughter  and  her  children.  She  married  in  I.  W.'s 
lifetime,  and  without  his  consent,  but  he  was  afterwards  reconciled  to 
the  marriage :  Held,  that  the  husband  was  entitled  to  one-third  of  &e 
stock,  and  that  the  remainder  was  to  be  held  upon  the  same  trust  as  it 
would  have  been  had  the  daughter  married  after  I.  W.'s  death,  and 
with  the  trustee's  consent. 

Isaac  Wabnbr,  by  his  will,  dated  the  7th  of  August,  1818, 
after  giving  4,000Z.  to  bis  wife  Mary  Warner  and  his  son  Simeon 
Warner,  upon  certain  trusts,  for  the  benefit  of  his  daughter 
Mary  Allen  and  her  children,  gave  to  the  same  persons  10,000Z. 
three  per  cent.  Beduced  Annuities,  upon  trust  to  pay  the  divi- 
dends thereof  to  his  daughter  Sophia  Warner,  during  such  part 
of  her  life  as  she  should  remain  single,  and  until  she  should  be 
married  with  the  consent  of  his  wife  and  son,  or  the  survivor  of 
them,  and  such  consent  should  be  certified  in  writing.  And  he 
declared  that,  in  case  his  daughter  Sophia  should  at  any  time 
after  his  decease,  with  the  consent  and  approbation  of  his  wife 
and  son,  or  the  survivor  of  them,  (such  consent  to  be  certified  by 
some  writing  under  their  hands)  intermarry  with  any  person  to 
be  approved  of  as  aforesaid,  then  his  trustees,  or  the  survivor  of 
them,  his  or  her  executors  or  administrators,  should  transfer 
and  pay  to  the  person  to  whom  she  should  be  so  married,  with 
such  consent  as  aforesaid,  such  part  of  the  10,000i.  three 
per  cent.  Beduced  Annuities,  and  other  the  monies  or  securities 
to  which  she  should  then  be  entitled  under  his  will,  as  his 
trustees  or  trustee  should  think  fit,  (so  that  the  same  did 
not  exceed  one-third  part  thereof,)  for  the  sole  use  of  such 
husband  ;  and  after  the  marriage  of  his  daughter  Sophia,  with 

t  Tweedale  v.  TweedaJe  (1878)  7  Ch.  D.  633,  47  L.  J.  Ch.  630. 
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«ach  consent  and  approbation  as  aforesaid,  and,  after  such  pay-  Whbblbb 
ment  or  transfer  to  her  husband,  to  pay  the  interest  and  dividends  wabnkr. 
of  the  residue  of  the  money  so  invested,  or  to  which  she  might 
thereafter  be  entitled  *under  his  will,  into  her  proper  hands,  so  [  «305  ] 
that  such  interest  and  dividends  might  be  for  her  sole  use,  and 
Bt  her  disposal  amongst  her  children  by  her  said  husband,  or 
Bny  after-taken  husband,  at  such  time  or  times  as  therein 
mentioned  respecting  Mary  Allen's  children  :  and  upon  furiher 
trust,  in  case  such  marriage  of  his  daughter  Sophia  should  be 
fio  had  and  solemnized  with  such  consent  as  aforesaid,  and  she 
should  die  in  the  lifetime  of  any  such  husband,  then,  after  her 
decease,  to  pay  the  interest  and  dividends,  last-mentioned,  into 
the  proper  hands  of  such  husband,  during  his  natural  life,  or  so 
long  as  he  should  remain  solvent,  and  be  permitted  to  receive 
the  same  for  his  own  use ;  and,  after  the  decease  of  his  daughter 
Sophia,  and  any  such  husband  to  whom  she  should  have  been 
married  with  such  consent  as  aforesaid,  or  from  and  after 
the  insolvency  of  any  such  husband,  or  his  becoming  incapable, 
by  assignment  or  other  act.  of  law,  of  receiving  such  dividends  or 
interest  for  his  own  use,  then  to  transfer,  pay  and  divide  the  whole 
of  the  money  so  invested  or  set  apart  for  his  daughter  Sophia, 
and  all  interest  then  due  and  unexpended,  unto  and  amongst 
such  of  her  children,  by  any  husband  or  husbands  with  whom 
she  might  intermarry  with  such  consent  as  aforesaid,  as  should 
be  living  at  her  decease,  and  as  she  should,  in  the  manner 
therein  mentioned,  appoint :  and  in  default  of  any  such  appoint- 
ment by  her,  after  any  such  marriage,  or  in  case  of  any  defect 
therein,  then  upon  trust,  as  soon  after  the  decease  of  his 
daughter  Sophia,  after  such  marriage,  as  circumstances  would 
permit,  to  divide  the  trust  funds  amongst  her  children  who 
should  attain  the  age  of  twenty-one  years.  But  in  case  his 
daughter  Sophia  should  be  married  without  such  consent  as 
aforesaid,  then  he  declared  that  his  trustees  should,  from  and 
after  any  such  marriage  without  such  consent  and  approbation, 
*pay,  from  time  to  time,  the  whole  of  the  interest  and  dividends  [  *S06  ] 
of  the  10,000Z.  three  per  cent.  Beduced  Annuities,  into  her 
proper  hands,  during  her  life,  as  if  she  were  single  and 
unmarried,  and  notwithstanding  any  such  marriage ;  and  from 

B.B. — ^VOL.  XXIV.  N 


178  1828.    CH.    1  SIM.  &  ST.  306—807.  [b.b. 

Whbxlbb  and  after  any  such  marriage  of  his  daughter  Sophia  without  such 
Wabiibb.  consent  as  aforesaid,  and  from  and  after  her  decease,  then 
to  pay,  transfer  and  divide  the  trust  funds  to  and  amongst  her 
children  who  should  attain  the  age  of  twenty-one  years.  And 
he  gave  the  residue  of  his  estate  and  e£Eects  to  the  same  trustees^ 
in  trust  to  sell  and  dispose  of  such  parts  thereof  as  should  be  in 
their  nature  saleable,  and  get  in  all  other  his  monies  and 
securities  for  money ;  and  he  directed,  that  the  money  arising 
from  such  sales,  and  so  to  be  got  in,  should  be  equally  divided 
amongst  his  son  Simeon  and  his  daughters  Mary  and  Sophia 
but  that,  nevertheless,  the  shares  of  his  daughters  should 
invested  in  Grovemment  securities,  in  addition  to  the  sums 
of  4,0002.  and  10,0002.  before  directed  to  be  invested  for  their 
separate  use  and  disposal;  and  that  their  shares  should  be 
subject  to  the  same  limitations,  as  had  been  before  mentioned 
respecting  the  stocks  or  funds  so  given  or  settled  upon  or  for 
them  respectively :  and  he  appointed  his  wife  and  son  executrix 
and  executor  of  his  will. 

On  the  22nd  of  January,  1822,  the  testator  died. 

Sophia  Warner,  in  the  lifetime  of  her  father,  and  after  he  had 
made  his  will,  intermarried  with  Robert  Wheeler ;  and  after  her 
father's  death,  she  with  her  children  filed  a  bill  against  the 
trustees  of  her  father's  will,  her  husband,  and  Mr.  and 
Mrs.  Allen  and  their  children,  for  the  purpose  of  having  the 
r  *307  ]  usual  accounts  taken  of  *her  father's  personal  estate,  and  the 
rights  and  interests  of  all  parties  therein  ascertained  and 
declared. 

The  bill  stated  that  the  marriage  of  Mr.  and  Mrs.  Wheeler 
was  had  with  the  consent  of  the  testator.  But  the  trustees, 
in  their  answer,  denied  that  statement;  and  added,  that  the 
marriage  was  had  without  even  the  knowledge  of  the  testator, 
but  that  they  believed  he  was  afterwards  reconciled  to  Mr.  and 
Mrs.  Wheeler  and  to  their  marriage  ;  and  they  said  that  they 
had  divided  the  residue  of  the  testator's  personal  estate  into 
three  equal  shares:  that  Simeon  Warner  had  appropriated  to 
himself  one  of  such  shares  ;  that  they  had  transferred  into  their 
own  names  another  of  such  shares,  upon  the  trusts  declared  by 
the  will,  for  the  benefit  of  Mr.  and  Mrs.  Allen  and  their  children ; 
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and  that  the  remaining  share,  and  also  the  sum  of  10,000Z.    Wheelbr 
Bank  three  per  cent.  Annuities,   were  then  standing  in  the     warnbb. 
testator's  name,  in  the  books  of  the  Governor  and  Company 
of  the  Bank  of  England,  to  abide  the  decision  of  the  Court. 

By  the  decree,  it  was  referred  to  the  Master  to  inquire, 
whether  Mr.  and  Mrs.  Wheeler's  marriage  was  had  with  the 
consent  of  the  testator ;  and  if  not,  whether  it  was  subsequently 
approved  of  by  him,  or  whether  he  was  afterwards  reconciled 
thereto. 

The    Master  by  his  report  *  *  certified,  that  the  marriage       [  3^  ] 
was  not  had  with  the  testator's  consent ;  but  that  it  was  sub- 
sequently approved  of  by  him,  and  that  he  was  afterwards 
reconciled  thereto. 

The  cause  now  came  on  to  be  heard  for  further  directions. 

Mr.  Wingfield,  and  Mr,  Wigram,  for  the  plaintiffs.  *  *  *  [  309  ] 

Mr.  Sugden^  and  Mr.  W.  Blackburn^  for  the  defendant  R. 
Wheeler  [cited  PameU  v.  Lyon^^  and  Clarke  v.  Berkeley X] . 

Mr.  Bell  and  Mr.  Rose,  for  the  trustees.  *     *     *  [  810  ] 

Mr.  Hart,  and  Mr.  Barber,  for  the  defendants  Mr.  and 
Mrs.  Allen. 

Thb  Vicb-Chancellob  : 

The  authorities  cited  establish  this  proposition :  that  a 
marriage  in  the  lifetime  of  the  father,  with  his  consent  or 
subsequent  approbation,  is  equivalent  to  a  marriage  after  his 
death  with  the  consent  of  the  trustees  ;  and  the  directions  must 
be  given  according  to  the  provisions  *of  the  will  in  that  event.  [  •311  ] 
Here  the  trustees  have  a  discretion,  in  the  event  of  a  marriage 
with  their  consent,  to  give  to  the  husband  any  portion  of  the 
10,000Z.  stock,  not  exceeding  a  third  part.  But  this  discretion 
in  the  trustees  is  incident  only  to  their  authority  to  consent  to 
the  marriage ;  and  this  provision  is  now  to  be  considered  as  a 
gift  to  the  husband  of  one-third  part  of  the  10,000Z.  stock. 

t  12  E.  E.  274  (1  V.  &  B.  479).  J  2  Vem.  720. 
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1823.  WEBBER  V.  WEBBER.t 

Maroh  20, 
^*°^gj  (1  Sim.  &  St.  311—313;  S.  0.  1  L.  J.  219.) 

Leaoh~V  -C  Where  a  legacy  is  given  upon  a  contingency,  and  a  suit  is  instituted 

r  3U  1*    *  '^'  ^^  administration  of  the  testator's  estate,  the  Court  does  not  direct 

'*        -^  a  sum  of  stock,  belonging  to  the  estate,  to  be  appropriated  to  pay  the 

legacy  when  the  contingency  happens ;   but  directs  the  whole  residue 

to  be  paid  oyer  to  the  residuary  legatee  on  his  giving  security  to  pay  the 

legacy  when  due. 

WiLLiAH  Webber,  by  his  will,  dated  the  21st  of  December, 
1794,  gave  to  each  of  his  daughters,  Sarah  and  Mary  Elizabeth, 
the  sum  of  10,000!.  on  their  respective  marriages.  And  in  case 
their  mother  should  die  before  they  were  married,  then  after 
•  the  decease  he  gave  them  an  annuity  of  1,200!.,  to  be  equally 
divided  between  them,  so  long  as  they  both  continued  un- 
married ;  and  after  the  marriage  or  death  of  either  of  them, 
after  the  death  of  their  mother,  he  gave  to  the  other,  in  lieu  of 
her  moiety  of  the  annuity  of  1,2002.,  an  annuity  of  8002.,  so 
long  as  she  continued  unmarried. 

Sarah  Webber,  one  of  the  daughters,  married  in  the  testator's 
lifetime.  In  November,  1796,  the  testator  died,  leaving  Sarah 
Webber,  his  widow,  and  his  two  daughters,  surviving. 

A  suit  having  been  instituted  for  the  administration  of  the 
testator's  personal  estate,  and  the  Master  having  reported  that 
all  the  testator's  debts  and  legacies,  except  the  10,0002.  given  to 
[  ^312  ]  M.  E.  Webber,  had  been  *paid ;  and  that  16,0002.  Bank  three 
per  cent.  Annuities,  part  of  the  funds  in  the  cause,  were, 
according  to  the  market  price  of  such  annuities  on  the  day 
mentioned  in  his  report  of  the  value  of  10,0002.,  that  sum  was 
carried  over  to  Miss  Webber's  account,  subject  to  the  con- 
tingencies mentioned  in  the  will  concerning  her  legacy. 

On  the  6th  of  May,  1819,  Sarah  Webber,  the  widow,  died ;  upon 
which  Miss  Webber  presented  a  petition,  insisting  that,  in  the 
events  that  had  happened,  she  was  entitled,  under  her  father's 
will,  to  an  annuity  of  8002.  Upon  this  petition  an  order  was 
made,  directing  two  sums  of  18,8332.  68.  8(2.  Bank  Annuities, 

t  Be  Furry  (1889)  42  Ch.  D.  570,  681,  582. 
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part  of  the  funds  in  the  cause,  to  be  appropriated  (to  answer  the     Webbbb 
annuity.  Wbb'bbb. 

Under  these  circumstances  a  petition  was  presented  by  some 
of  the  other  parties  to  the  suit,  submitting  that,  as  Miss  Webber 
could  not  be  entitled  both  to  the  legacy  and  the  annuity,  the 
two  sums  of  18,8882.  6«.  6d.  Bank  Annuities,  would  at  all  times 
be  a  sufficient  fund  to  answer  the  legacy  as  well  as  the  annuity  ; 
and  therefore  praying  that  the  Accountant-Greneral  might  be 
ordered  to  carry  over  the  16,000Z.  Bank  Annuities  from  Miss 
Webber's  account  to  the  credit  of  the  cause  generally ;  and  that 
it  might  be  declared  that  the  two  sums  of  18,8882.  68.  6d.  Bank 
Annuities,  should  be  a  fund  for  answering,  not  only  the  annuity 
of  8002.,  but  also  the  legacy  of  10,0002. 

Mr.  Bell,  and  Mr.  Farrer,  for  the  petitioners. 

The  Vicb-Ghanoellor  :  May  si. 

This  legatee  being  entitled  to  receive  a  certain  sum  *in  money  [  *3is  j 
when  the  event  of  her  marriage  happens,  her  legacy  is  not 
capable  of  being  secured  by  the  present  appropriation  of  any 
sum  of  stock.  Let  the  residuary  legatee  receive  the  whole  fundf 
in  Court  upon  giving  security,  to  the  satisfaction  of  the  Master, 
for  the  payment  of  the  legacy,  if  the  event  happens.  It  may  be 
secured  upon  land  if  he  has  land,  or  by  a  loan  of  money  upon 
land. 

t  /•«•,  exdumve  (no  doubt)  of  the  made  on  the  preyious  petition  for 
funds  appropriated  under  the  order     securing  the  annuity. — 0.  A  S. 
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1823. 
Feb.  18. 19. 

LkAGH,  V.-O. 

On  Appeal. 

1827. 
May. 


Nov,  27. 

Lanbdowne, 
L.C. 

[321] 


f  •822  ] 


WIGSELL  V.   SMITH. 

(1  Sim.  &  St.  321—328 ;  affirmed  on  appeal,  5  Bussell,  299—311 ; 
S.  C.  1  L.  J.  121.) 

Settlement  of  two  estates  in  remainder  on  A.  W.  T.  for  life,  with 
remainder  to  liis  sons  in  strict  settlement,  and  remainder  oyer  to  M.  with 
power  to  tenants  for  life  in  possession  to  charge  the  estates  with  a 
jointure  of  4002. ;  and  power  to  the  settlor  to  revoke  the  uses  of  the 
settlement  as  to  one  of  the  estates,  and  to  appoint  new  uses.  By  a  sub- 
sequent deed  the  settlor  exercises  tlie  power  of  revocation  as  to  the 
remainder  to  M. :  in  lieu  thereof  appoints  that  estate  to  S.  and  repeats 
several  of  the  powers  contained  in  the  first  settlement,  and  gave  power 
to  A.  W.  T.  and  S.  to  charge  the  estate  with  4002.  by  way  of  jointure. 
A.  W.  T.,  by  separate  deeds,  executes  both  powers  of  jointuring :  Held, 
on  a  bill  by  his  widow  for  both  jointures,  that  A.  W.  T.  had  no  new 
power  to  jointure  under  the  second  settlement. 

This  was  a  bill  by  a  widow,  praying  that  she  might  be  declared 
to  be  entitled  to  two  several  rent-charges  of  400Z.  charged,  by 
way  of  jointure,  under  two  several  powers,  created  by  different 
settlements  of  the  same  estate. 

Thomas  Wigsell  was  in  1797  entitled  to  the  St.  John  estate 
as  tenant  for  life  in  possession,  under  the  will  of  Henry  St.  John ; 
and  Susannah  Wigsell  was,  under  the  same  will,  entitled  to  a 
moiety  of  the  same  estate  in  remainder,  as  tenant  in  tail  ex- 
pectant on  the  failure  of  issue  of  Thomas  Wigsell.  Thomas 
Wigsell  was  at  the  same  time  entitled  as  tenant  for  life  in 
possession  to  the  Wigsell  estate,  with  remainder  to  his  first  and 
other  sons  in  tail,  with  remainder  to  Susannah  Wigsell  in  tail, 
with  reversion  to  himself  in  fee.  By  a  deed  dated  the  28th  of 
November,  1797,  and  by  a  recovery  suffered  by  him  and 
Susannah  Wigsell,  the  estates  were  settled  to  the  old  uses,  so 
far  as  respected  the  life  estate  to  Thomas  Wigsell,  the 
estate-tail  to  his  first  and  other  sons,  and  the  estate-tail  to 
Susannah  Wigsell,  with  remainder  to  trustees  for  a  term  of 
600  years,  with  remainder  to  the  daughters  of  Thomas  Wigsell, 
as  tenants  in  common  in  tail,  with  cross-remainders,  with 
remainder  to  the  use  of  Attwood  Wigsell  Taylor  for  life, 
with  remainder  to  trustees  to  preserve  contingent  remainders, 
with    remainder   *to    the    first    and    other    sons  of    Attwood 
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Wigsell  Taylor  in  tail  male,  with  remainder  to  his  daughters,  as  Wioskll 
tenants  in  common  in  tail,  with  cross-remainders;  with  re-  smith. 
mainder  over  to  a  family  of  the  name  of  Mercer.  This  deed 
reserved  a  power  to  Thomas  Wigsell  and  Susannah  Wigsell, 
jointly,  or  to  the  survivor  of  them  alone,  to  revoke  the  uses 
thereby  limited  (except  as  to  the  term  of  500  years,  and  the 
limitation  to  the  daughters  of  Thomas  Wigsell  in  tail)  "  and  to 
appoint  any  new  or  other  use  or  uses,  estate  or  estates,  trusts, 
powers,  provisos,  limitations  and  conditions,  of  or  concerning 
the  same  premises,  or  any  part  thereof."  It  also  contained  the 
usual  powers  of  leasing,  and  sale  and  exchange ;  and  a  condition, 
that  any  person  becoming  entitled  to  these  estates,  "  under  the 
limitations  aforesaid,"  should  within  six  months  afterwards 
assume  the  name  and  arms  of  Wigsell ;  and  also  a  covenant  on 
the  part  of  Susannah  Wigsell,  that  she  would  not  after  the  death 
of  Thomas  Wigsell  exercise  her  power  of  revocation  and  appoint- 
ment, as  to  the  St.  John  estate,  for  any  other  purpose  than  that 
of  selling,  exchanging,  or  making  partition.  And  it  likewise 
contained  a  power,  authorising  every  tenant  for  life  of  the 
estates  under  the  limitations  in  that  deed,  to  appoint,  by  deed  or 
will,  to  the  use  of  any  woman  with  whom  he  might  intermarry, 
for  her  life,  as  her  jointure,  and  in  bar  of  dower,  any  annual 
sum  not  exceeding  4002.  to  be  issuing  out  of  and  chargeable  upon 
sU  or  any  part  of  those  estates,  and  also  to  charge  the  same  to 
the  extent  of  2,0002.  with  portions  for  younger  children. 

The  joint  power  of  revocation  and  new  appointment  was 
never  executed.  In  September,  1805,  Thomas  Wigsell  died 
without  issue,  leaving  Susannah  Wigsell  surviving. 

By  deed-poll,  dated  the  13th  of  November,  1805,  and  duly  [  S2S  ] 
executed  by  Susannah  Wigsell  pursuant  to  the  power,  she 
revoked  the  uses,  trusts,  estates,  powers,  provisions,  conditions, 
and  limitations  of  the  Wigsell  estate,  subsequent  to  the  limita- 
tion to  the  daughters  of  Attwood  Wigsell  Taylor;  and  in 
pursuance  of  the  power  contained  in  the  deed  of  28th  November, 
1797,  appointed  the  Wigsell  estate,  after  failure  of  issue  of 
the  body  of  Attwood  Wigsell  Taylor,  to  the  use  of  R.  T.  Streat- 
field,  for  life,  with  remainder  to  his  first  and  other  sons  in  tail, 
with  divers  remainders  over.     This  deed-poll  also  contained  a 
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WIQ8BLL  power  to  Attwood  Wigsell  Taylor,  and  R.  T.  Streatfield,  whea 
Smith.  entitled  as  tenants  for  life  in  possession,  '*  under  the  limitation 
aforesaid,"  to  charge  the  estate  with  any  annual  sum  not  ex- 
ceeding 400Z.  by  way  of  jointure  to  any  woman  with  whom  ha 
might  intermarry,  and  with  any  sum  not  exceeding  8,0002.  for 
the  portions  of  younger  children. 

This  power  to  jointure  was  in  the  following  words : 

"Provided  always,  and  the  said  Susannah  Wigsell  doth, 
hereby  further  limit  and  appoint  that  it  shall  be  lawful  for  each 
of  them  the  said  Attwood  Wigsell  Taylor,  and  Richard  Thomaa 
Streatfield,  when  entitled  as  tenants  for  life  in  possession  to  tha 
said  manors,  hereditaments,  and  premises,  under  the  limitationa 
aforesaid,  either  before  or  after  his  intermarriage  with  any 
woman  or  women,  from  time  to  time  and  at  any  times,  by  any 
deed  or  deeds,  instrument  or  instruments  in  writing,  to  be  sealed 
and  delivered  in  the  presence  of,  &c.  or  by  his  last  will,  &c.  to 
grant,  limit,  or  appoint,  to  or  for  the  use  of  any  woman  or 
women,  with  whom  he  shall  intermarry  or  take  to  wife,  for  the  lifa 
or  lives  of  such  woman  or  women,  for  her  and  their  jointure  and 
f  *824  ]  jointures,  *and  in  bar  of  her  or  their  dower,  any  annual  sum  or 
sums  of  money,  or  yearly  rent-charge  or  rent-charges,  not  exceed* 
ing  in  the  whole  the  yearly  sum  of  400Z.  to  be  tax-free,  and  without 
any  deduction,  and  to  be  issuing  out  of,  and  chargeable  upon,, 
all  or  any  part  of  the  said  manors,  hereditaments,  and  premises,, 
with  such  powers  and  remedies  for  recovering  such  annual  sum 
or  sums,  yearly  rent-charge  or  rent-charges,  when  in  arrears,, 
and  such  term  or  terms  of  years  for  better  securing  the  dua 
payment  thereof,  as  to  the  said  Attwood  Wigsell  Taylor  and 
Richard  Thomas  Streatfield,  shall  seem  proper;  so  that  thera 
never  be  morej^than  the  said  yearly  sum  of  4002.  payable  out  ol 
all  or  any  of  the  premises,  as  a  jointure  or  jointures  at  ona 
time." 

In  this  deed-poll  the  powers  of  leasing,  and  the  condition, 
to  take  the  names  and  arms  of  Wigsell,  were  repeated  in  tha 
same  form  as  the  power  to  jointure. 

On  the  25th  of  December,  1806,  Susannah  Wigsell  died,  and 
Attwood  Wigsell  Taylor  thereupon  became  entitled  to  the  estatea 
as  tenant  for  life  in  possession ;  and  he  assumed  the  name  and 
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arms  of  Wigsell,  pursaant  to  the  condition.  In  1814  he  married ;  Wigbell 
and  by  indenture  dated  the  1st  of  November,  1816,  in  execution  of  smith. 
the  power  reserved  in  the  deed  of  November,  1797,  and  of  all  other 
powers  enabling  him  in  that  behalf,  he  charged  the  estates  over 
which  the  power  extended  with  a  jointure  of  400i.  a  year  to  his 
wife,  in  bar  of  dower,  to  commence  on  his  decease.  By  another 
indenture  of  the  7th  November,  1816,  reciting  the  settlement  of 
the  28th  of  November,  1797,  the  deed  of  revocation  and  new 
appointment  of  the  18th  of  November,  1805,  and  the  power  to 
jointure  contained  in  the  last-mentioned  deed,  and  that  he  was 
desirous  of  exercising  this  *second  power  of  jointuring  in  favour  [  •S26  ] 
of  his  wife,  he,  in  pursuance  of  the  second  power,  charged  the 
estates  over  which  it  extended  with  a  further  jointure  of  400Z. 
a  year,  in  bar  of  dower,  and  to  commence  on  his  decease.  In 
1821  he  died,  leaving  issue  by  his  wife  ;  and  soon  after  his  death 
his  widow  filed  this  bill  against  her  eldest  son  and  the  trustees, 
praying  that  it  might  be  declared  that  she  was  entitled  to  both 
these  jointures. 

Mr.  Preston  and  Mr.  S.  CuUen,  for  the  plaintiff : 

The  question  is,  whether  the  power  to  jointure  contained  in 
the  settlement  of  November,  1797,  was  revoked  by  the  deed  of 
revocation  and  new  appointment  in  November,  1805.  If  not 
revoked  it  must  be  held  that  the  powers  in  each  of  these  deeds 
were  co-existent,  and  being  co-existent,  that  they  were  both  duly 
executed,  and  that  the  plaintiff  is  entitled  to  the  two  jointures. 
It  was  decided  in  Freke  v.  Lord  Barrington  t  that  a  power 
cannot  be  constructively  revoked,  but  must  be  expressly  named, 
in  order  to  make  the  revocation  valid.  But  whether  this 
power  was  or  was  not  revoked,  does  not  much  affect  the  case  of 
the  plaintiff ;  for  if  there  was  not  a  double  power  to  jointure 
over  one  of  the  estates,  there  must  have  been  one  power  over 
each  of  the  two  estates.  In  the  deed  of  November,  1805,  which 
extended  only  to  the  Wigsell  estate,  Attwood  Wigsell  Taylor  is 
expressly  named  in  the  power  to  jointure ;  and  it  is  plain  that 
there  was  an  intention  on  the  part  of  Susannah  Wigsell  to  confer 

t  3  Br.  C.  C.  274. 
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WiosELL  additional  benefits  on  him  and  the  other  parties  claiming  under 
Smith,  l^^r  appointment.  The  fact  that  the  power  to  raise  portions  for 
younger  children,  which,  in  the  deed  of  1797  extends  only  to  the 
[  •326  ]  sum  of  2,000Z.  is  increased  by  the  deed  of  1806  to  *8,000J.  shews 
an  intention  to  extend  the  powers.  The  claim  of  the  plaintiff, 
though  not  consistent  with  the  probable  intention  of  the  parties, 
is  clearly  consistent  with  the  express  terms  of  the  deed. 

Mr.  Bickersteth,  for  the  defendants  : 

It  is  expressly  provided,  in  the  powers  of  jointuring,  in  each 
of  the  deeds,  that  no  more  than  one  jointure  should  be  payable 
out  of  the  estate  at  one  time.  The  sole  object  of  the  deed  of 
1805  was  to  revoke  the  uses  limited  in  the  deed  of  1797  to  the 
family  of  Mercer,  and  to  substitute  new  uses  in  favour  of  Mr. 
Streatfield  and  his  family.  It  must  be  admitted  that  the  power 
to  jointure  in  the  deed  of  1805,  extends  to  Attwood  Wigsell 
Taylor,  because  he  is  expressly  named  in  it.  But  as  to  him  it 
was  unnecessary,  as  he  was  then  invested  with  a  similar  power 
under  the  deed  of  1797.  The  question  is  merely  whether  the 
powers  are  cumulative;  because  it  must  be  admitted  that  the 
power  in  the  deed  of  1797  was  not  revoked.  The  insertion  of 
the  name  of  Attwood  Wigsell  Taylor  in  the  power  in  the  deed  of 
1805  was  merely  an  unnecessary  repetition,  and  conferred  no 
new  power. 

The  Yicb-Ghanoellob  : 

The  argument  of  the  plaintiff  supposes,  that  as  to  those 
persons  who  continued  to  take  under  the  first  settlement,  the 
conditions  and  powers  of  the  second  settlement  were  meant  to  be 
accumulative.  The  condition  to  take  the  arms  and  name,  the 
power  to  lease,  the  powers  of  sale  and  exchange  by  the  trustees, 
could  not  in  their  nature  be  accumulative.  No  additional  force 
was  given  to  these  powers  and  conditions  by  the  second  settle- 
ment; and  the  names  of  the  persons  taking  under  the  first 
[  •327  ]  settlement  could  only  be  *there  introduced  into  the  second  settle- 
ment for  the  purpose  of  manifesting  the  intention  of  the  settlor, 
that  these  conditions,  powers,  and  provisos,  should  equally 
affect  all  persons  who  took  by  the  first  or  second  settlement. 
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The  inference  is,  therefore,  that  the  names  of  the  persons  Wigsbll 
taking  under  the  first  settlement  were  introduced  into  the  power  smith. 
of  jointuring  only  for  the  purpose  of  manifesting  the  same  inten- 
tion of  the  settlor.  According  to  the  language  of  this  power  of 
jointuring  in  the  second  settlement,  it  is  to  be  exercised  by  Alt- 
wood  Wigsell  Taylor,  when  he  should  be  in  possession  under  the 
second  settlement.  But  he  took  nothing  by  the  second  settle- 
ment, and  never  could  be  in  possession  under  it;  and  the 
inaccuracy  of  this  language  strongly  manifests  that  the  settlor 
had  only  one  common  intention,  as  applied  to  the  objects  of 
both  settlements. 

Declare,  therefore,  that  Attwood  Wigsell  Taylor  had  no  power 
of  jointuring  under  the  second  settlement. 


[The  widow  appealed  from  this  decision.  1827. 

[  6  Rubs. 
299  1 

The  Lord  Chancellor  (after  stating  and  discussing  the 
provisions  of  the  two  settlements)  said :] 

There  is  nothing  on  the  face  of  the  instrument  to  shew  any  1828. 
intention  of  giving  a  second  jointure.  For,  in  the  first  place,  it  ^  ^^^  ■' 
appears  that  Attwood  Wigsell  Taylor  and  R.  T.  Streatfield  were 
meant  to  be  put  on  the  same  footing  except  with  respect  to 
priority.  Attwood  Wigsell  Taylor  was  to  take  before  E.  T. 
Streatfield,  but  they  were  each  to  take  the  same  kind  of  estate. 
Streatfield  has  only  the  power  of  charging  4002.  a  year  as  a 
jointure ;  and  there  is  no  reason,  therefore,  to  suppose  that 
Attwood  Wigsell  Taylor  was  meant  to  have  the  power  of 
charging  the  property  with  two  sums  of  400Z.  by  way  of  join- 
ture. It  is  also  expressly  provided  that  the  estate  shall  be 
charged  with  only  one  jointure  at  the  same  time. 

It  is  material  to  consider  that  from  the  very  nature  of  the 
two  former  provisos — the  one  relating  to  the  change  of  name 
and  taking  the  arms  of  Wigsell,  and  the  other  giving  the  leasing 
power, — neither  of  them  could  be  accumulative ;  and  the  natural 
conclusion  is,  that  the  power  of  jointuring  was  not  meant  to  be 
accumulative. 

As  to  the  power  of  charging  portions,  even  supposing  the 
second  construction  of  the  terms,  "  the  limitations  aforesaid," 
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were  to  be  adopted,  so  that  the  second  power  would  extend  to 
Attwood  Wigsell  Taylor,  it  would  give  him  only  a  power  of 
charging  the  estate  with  1,0002.  more  for  provisions  than  he 
could  do  under  the  settlement  of  1757. 

On  the  whole,  as  the  terms  of  the  deed,  according  to  the  strict 
and  literal  natural  construction,  do  not  confer  a  second  power  of 
charging  the  estate  with  a  second  sum  of  400!.,  and  as  there  is 
nothing  in  the  instrument  leading  me  to  suppose  that  such  was 
the  intention  of  the  party,  I  am  of  opinion  that  the  appeal  must 
be  dismissed,  and  the  decree  of  the  Vice-Ghancbllob  affirmed. 


1828. 

i^>».  11,21. 

AprUd. 

Leach,  V.-C. 

[328] 


FORD   t;.   EAWLINS.t 

(1  Sim.  &  St.  328—330 ;  S.  0.  1  L.  J.  170.) 

Testator  bequeathed  to  bis  wife  the  use  of  his  furniture,  &c.  which 
he  desired  to  be  distributed  among  his  children  when  the  youngest 
attained  21,  at  her  and  his  executors'  discretion ;  such  part  to  be  reserved 
for  her  use  as  might  be  thought  reasonable,  and  at  her  death  to  bo 
distributed  as  above  directed :  Held,  that  those  children  who  died  before 
the  youngest  attained  21,  did  not  take  vested  interests. 

The  question  in  this  cause  was,  whether  those  children  of  the 
testator  who  died  infants  took  vested  interests  under  the  follow- 
ing clause  in  his  will. 

'*  I  further  leave  to  the  use  of  my  said  dear  wife,  my  furniture^ 
plate,  jewels,  books  and  pictures,  which  I  desire  may  be  distri- 
buted amongst  our  children  on  the  youngest  attaining  twenty- 
one  years,  at  her  and  my  executors'  discretion ;  such  part  being 
nevertheless  reserved  for  her  use  as  may  be  thought  convenient ; 
and,  at  her  death  to  be  distributed  as  above  directed." 

The  testator  left  a  widow  and  six  children ;  three  of  whom 
died  infants,  and  the  other  three  attained  the  age  of  twenty-one. 

Mr.  Home  and  Mr.  Comber  for  the  children  who  attained 

twenty-one : 

I.  It  is  decided,  that  a  legacy  to  a  particular  class  of  persons^ 

at  a  particular  time,  vests  exclusively  in  those  persons  who 

constitute  the  class  at  the  time  fixed  by  the  will.    Godfrey  v. 

t  In  re  Hunter's  Truita  (1865)  L.  E.  1  Eq.  295. 
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Davis  A    In  the  present  case  *  there  was  a  direction  to  distribute       Ford 
certain  articles  among  a  certain  class  of  persons,  at  a  certain     rawliks. 
time ;  therefore  those  who  died  before  that  time  arrived  must  be      [  *329  ] 
held  to  take  no  interest.     [They  also  cited  Batsfordv.  KehbeU,l 
Crone  v.  OdeK.§ 

III.  The  nature  of  the  property  in  this  case  makes  no  differ- 
ence. 

Mr.  BeU  and  Mr.  Munro^  for  the  representatives  of  the 
children,  who  died  before  the  youngest  attained  the  age 
of  twenty-one : 

The  testator  clearly  intended  to  postpone,  not  the  period  of  vest- 
ing, but  merely  the  period  of  the  enjoyment  of  the  property.  *  * 
Batsfard  v.  Kebbeli,  and  the  other  cases  cited  on  the  other  side, 
are  cases  in  which  the  gift  was  in  such  express  words  as  pre- 
vented the  vesting  till  the  period  fixed  for  that  purpose.  It  has 
been  decided  that  a  legacy  to  a  class  of  children,  though  payable 
*at  a  future  period,  does  not  postpone  the  vesting  till  that  period.  [  •sso  ] 
Devisme  v.  McMo,||  EUison  v.  Airey,^  Hanson  v.  Graham  A  i 

Mr.  Hayter  for  the  executors. 

The  Vicb-Ghancbllor  : 

There  is  here  no  direct  gift  to  the  children,  but  a  power  to  the 
widow  and  executors  to  distribute  amongst  the  children,  at  their 
discretion,  certain  specific  articles  when  the  youngest  attains 
twenty-one.  Of  necessity,  this  means  when  the  youngest  who 
lives  to  twenty-one  attains  that  age  ;  and  the  discretion  which  is 
given  to  the  widow  and  executors  mubt  be  meant  to  be  applied 
to  the  circumstances  of  the  children  at  the  period  of  division, 
and  can  have  no  relation  to  the  children  who  died  in  their 
infancy. 

It  makes  no  difference  that  the  widow  is  to  have  the  interim 
use  of  this  property,  or  the  use  of  a  part  of  it  for  her  life,  after 

t  6  R.  E.  204  (6  VoB.  43).  ||  1  Br.  0.  C.  568. 

t  4  E.  E.  15  (3  Ves.  363).  H  1  Ves.  sen.  111. 

§  16  B.  E.  20  (1  B.  &  B.  449;  3  ft  5  E.  R.  277  (6  Ves.  239). 

Dow,  20). 
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Ford       the  youngest  child  does  attain  twenty-one,  if  she  happens  to  be 
Rawlixs.     then  living. 

Declare  that  the  three  children  who  died  under  twenty-one  did 
not  take  vested  interests. 


,  1^23  MEMORANDUM.t 

Jprtl  13.  ' 

^~^  On  this  day  the  Yice-Chancellor  said,  that  in  Michaelmas 

[  867  ]  Term  last  he  had  stated  to  Mr.  Walker,  the  registrar,  certain 
questions,  for  the  purpose  of  ascertaining  in  what  cases  the  costs 
of  a  motion,  where  the  Court  gave  no  direction  as  to  the  costs, 
became  costs  in  the  cause  to  a  party  to  whom  costs  of  suit  were 
given  upon  the  hearing.  The  information  he  had  obtained 
was, 

Ist.  That  the  party  making  a  successful  motion  is  entitled  to 
his  costs,  as  costs  in  the  cause ;  but  the  party  opposing 
it  is  not  entitled  to  his  costs,  as  costs  in  the  cause. 

2nd.  That  the  party  making  a  motion  which  fails,  is  not  entitled 
to  his  costs,  as  costs  in  the  cause ;  but  the  party  opposing 
it  is  entitled  to  his  costs,  as  costs  in  the  cause. 

8rd.  That  where  a  motion  is  made  by  one  party,  and  not 
opposed  by  the  other,  the  costs  of  both  parties  are  costs 
in  the  cause. 

The  Vice-Chancbllor  added,  that  it  was  therefore  the  duty  of 
the  Court,  whenever  by  reason  of  special  circumstances  it  was 
not  the  intention  of  the  Court  that  these  rules  should  apply,  to 
give  particular  directions  with  respect  to  the  costs  ;l  but  that  the 
Court  very  rarely  gave  any  special  directions  with  respect  to  the 
costs  of  a  motion  for  the  purpose  of  obtaining,  continuing,  or 
dissolving  an  injunction  to  stay  proceedings  at  law  leaving  the 
costs  of  such  motion  to  abide  the  event  of  the  suit. 

t  Stevens  v.  Keating  (1850)  1  Mao.  13  Eq.  53. 

&  G.  659 ;  Mounsey  y.  Earl  of  Lens-  %  ^  gross  sum  may  be  awarded  in 

ilale  (1870)  L.  R.  10  Eq.  557,  6  Oh.  lieu  of  taxed  costs :  R.  S.  0.  Ord.  65, 

HI  ;  Corcoran  v.  Witt  (1871)  L.  R.  r.  23. 
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PAERT  V.   WRIGHT.t  i828. 

'  May  1,  5. 

(1  Sim.  &  St.  369—380 ;  S.  0.  nom.  Parry  v.  Parry,  1  L.  J.  Ch.  161 ;  1828. 

affirmed  5  Ruae.  142—148 ;  6  L.  J.  Ch.  174.)  May  6. 

If  a  third  incumbrancer,  haying  constructive  notice  of  the  second  Lbach,  V.-C, 
mortgage,  fails  to  keep  the  first  security  on  foot  for  his  protection,  he  is        r  ggg  -i 
not  entitied  to  stand  in  the  place  of  the  first  mortgagee  against  the 
second. 

In  April,  1801,  the  defendant,  GriflBth  Parry,  being  seised  in 
fee  of  an  estate  in  Carnarvonshire,  sabject  to  certain  mortgagee 
which  were  then  vested  in  Sir  Thos.  Mostyn,  Bart,  executed  a 
mortgage  of  it  to  the  plaintiff,  to  secure  208Z.  11«.  6d,  and 
interest.  In  December,  1807,  he  agreed  to  sell  this  estate, 
together  with  certain  other  lands,  to  Madocks,  for  8,8002.  out  of 
which  Madocks  was  to  retain  5,010Z.  to  pay  off  the  incumbrances 
on  the  premises  agreed  to  be  sold ;  and  also  1,800{.  as  the  con- 
sideration for  granting  an  annuity  to  G.  Parry,  to  be  charged  on 
the  same  premises.  Accordingly  indentures  of  lease  and  release, 
dated  the  15th  and  16th  of  December,  1807,  were  executed ;  by 
which,  after  reciting  the  mortgages  to  Sir  Thomas  Mostyn  and 
the  plaintiff,  the  agreement  for  the  sale  and  for  the  payment  of 
the  incumbrances,  including  the  plaintiff's  mortgage,  G.  Parry 
conveyed  the  premises  to  Madocks  in  fee,  and  covenanted  with 
him  that  the  plaintiff  and  all  the  other  incumbrancers  should,  on 
being  paid  their  principal  and  interest  out  of  the  5,010Z.,  execute 
to  him  proper  assignments  of  their  securities. 

By  indentures  of  lease  and  release  of  the  2lBt  and  22nd  of 
June,  1810,  the  release  being  made  between  Sir  Thomas  Mostyn 
of  the  first  part ;  Madocks  of  the  second  part ;  and  Girdlestone 
of  the  third  part ;  after  reciting  *Sir  Thomas  Mostyn's  mortgages,  [  »370  ] 
the  conveyance  to  Madocks,  and  that  he  was  desirous  of  paying 
off  those  mortgages,  and  of  procuring  a  re-conveyance  of  the 
mortgaged  premises.  Sir  Thomas  Mostyn,  in  consideration  of 
8,220Z.  therein  mentioned  to  have  been  paid  to  him  by  Madocks, 
in  full  satisfaction  of  his  claims  under  those  mortgages,  conveyed 
the  premises,  by  the  direction  of  Madocks,  to  Girdlestone  in  fee  ; 

t  Stevens  v.  Mid  Hards,  Ry.  Co.  Thome  v.  Cann,  '95,  A.  C.  11,  64 
(1873)  L.  E.  8  Oh.  1064,  1069,  1070;      L.  J.  Ch.  1,  11  R.  67. 
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Parrt       and  it  was  declared,  that  one  Garnons,  in  whom  the  premises 

wbioht.     were  vested  for  the  residue  of  a  term  of  five  hundred  years,  in 

trust  for  Mostyn,  should  thenceforth  stand  possessed  of  the  term 

in  trust  for  Girdlestone,  to  attend  the  inheritance,  and  to  protect 

it  from  all  mesne  incumbrances. 

By  an  indenture  of  even  date  with,  and  executed  immediately 
after,  and  reciting  the  last-mentioned  indenture,  and  also  reciting 
that  Wright  had  agreed  to  purchase  of  Madocks  an  annuity  of 
5002.  for  5,000{.  and  that  the  8,2202.  were  in  fact  the  monies  of 
Wright,  and  part  of  the  5,0002.  and  were  paid  by  Berkley,  as 
Wright's  agent,  to  Sir  Thomas  Mostyn,  at  Madocks's  request, 
Madocks,  in  consideration  of  the  8,2202.  paid  to  Sir  Thomas 
Mostyn,  and  of  1,7802.  the  residue  of  the  5,0002.  paid  to  him  by 
Berkley,  as  Wright's  agent,  granted  to  Wright  an  annuity  of 
5002.  to  be  issuing  out  of  the  premises  purchased  of  G.  Parry ; 
and  Girdlestone,  by  Madocks's  direction,  demised  the  same 
premises  to  Berkley  for  five  hundred  years,  upon  trust  for  better 
securing  the  annuity. 

The  plaintiff  not  having  been  paid  the  principal  and  interest 
due  on  his  mortgage,  filed  his  bill,  and  insisted  that  he  was 
entitled,  either  to  be  paid  by  G.  Parry,  Madocks,  or  Wright, 

[  •371  ]  or  to  foreclose  their  equity  of  *redemption ;  and  he  charged 
that  *  *  although  it  was  alleged  that  Wright  had  paid  the 
8,2202.  yet  that  he  paid  it  out  of  the  purchase-money  for  his 
annuity,  and  that  he  ought  to  be  considered  as  having  paid  off, 
and  that  he  did,  in  fact,  pay  off,  the  sums  due  to  Sir  Thomas 
Mostyn,  on  Madocks's  behalf;  and  that  thereby  the  plaintiff 
became  the  first  incumbrancer  on  the  premises.  And  the  bill 
prayed  a  foreclosure  against  the  defendants  in  the  usual  terms. 

Wright,  by  his  answer  *  *  admitted  that  the  assignment 
of  Mostyn's  securities  was  made  to  Girdlestone,  in  trust  for 
Madocks;!    but  he  said  that  his  annuity  deed  bore  even  date 

[  •372  ]  with  the  assignment,  *and  that  Girdlestone  was  made  a  party  to 
the  annuity  deed  the  more  effectually  to  secure  to  him  all  the 
benefit  of  that  assignment,  in  consideration  of  his  money  having 
been  applied  in  paying  off  the  incumbrances.    *    *    And  he 

t  There  was  no  trust  declared  by  the  deed. 
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sabmitted    *    *    that  he  was  the  first  incumbrancer  on  the      Pabby 
premises ;  and  that  the  plaintiff  had  no  claim  thereon  until  he     Wbioht. 
had  paid  to  him,  Wright,  the  8,220Z.  and  interest. 

Mr.  Belly  and  Mr.  Koe,  for  the  plaintiff: 

I.  Wright  had  suflBcient  notice  of  the  plaintiff's  security.   *   * 
Although  the  8,220i.  was  Wright's  money,  yet  it  was  *paid      [  'STS  ] 
through  Madocks,  and  the  securities  were  assigned  to  his  trustee; 
so  that  it  was,  in  fact,  a  mere  payment  by  Madocks. 

n.  The  principle  upon  which  Sir  William  Grant  decided 
Taulmin  v.  Steere  t  applies  in  this  case.  *  *  The  intention  [  374  ] 
was  not  that  Wright  should  become  the  purchaser  of  these 
securities,  but  that  he  should  be  an  annuity  creditor  of  Madocks,  . 
and  not  stand  in  the  place  of  the  mortgagees.  He  does  not  even 
purchase  the  equity  of  redemption  ;  but  he  takes  the  annuity  ; 
which  is  a  distinct  thing.  The  question  is,  whether,  as  against 
the  plaintiff,  of  whose  mortgage  he  had  notice,  he  can  now  say 
that  it  was  not  the  intention  that  he  should  be  an  annuity 
creditor,  but  a  mortgagee.    *    *    * 

Mr.  Heald,  Mr.  Sugden,  and  Sir  George  Hampson,  Bart,  for 
the  defendant : 

*  *  There  was  never  any  intention  to  give  the  plaintiff  any  [  375  ] 
priority  or  preference  which  he  did  not  before  possess.  All  that 
was  intended  was,  to  place  Madocks  in  the  place  of  the  sellers. 
So  that  it  stands  thus :  Madocks  had  an  equity  of  redemption, 
and  the  intention  of  the  parties  was,  that  as  there  was  a  prior 
load  of  debt  riding  over  the  plaintiff's  mortgage,  the  person  who 
advanced  the  money  should  have  the  benefit  of  the  prior  in- 
cumbrances. Suppose  that  Mostyn  had  transferred  his  mort- 
gages without  Madocks's  concurrence,  Wright  would  then  have 
stood  in  Mostyn's  place.  The  concurrence  of  the  party  having  the 
equity  of  redemption  does  not  place  him  in  a  worse  situation.  If 
the  money  had  belonged  to  Madocks  himself,  then  perhaps  Wright 
might  have  stood  in  a  worse  situation  than  Mostyn  did.  *  *  Were  [  ^^6  ] 
these  securities  merged  by  this  agreement?  Clearly  not.  If 
there  had  been  any  intention  to  merge  them  (which  would  have 

t  17  E.  E.  66  (3  Mer.  210). 
B.R. — ^VOL.  XXIV.  O 
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Pabbt      been  a  gross  fraud  upon  Wright)  the  assignment  would  have 

Wbioht.     been  made  to  Madocks  himself.    But  here  the  incumbrances 

are  kept  on  foot  in  the  name  of  Girdlestone.     No  injustice  is 

done  by  this  measure  to  the  plaintiff,  for  no  attempt  was  made 

to  postpone  him ;  but  he  was  left  in  precisely  the  same  situation 

[  378  ]  as  he  was  in  before.  *  *  The  question  is,  whether  the  form 
of  the  transaction  vesting  the  fee  simple  in  Girdlestone,  and  the 
subsequent  demise  by  him  to  Berkley  as  a  trustee  for  an  annuity 
creditor  and  not  for  a  mortgagee,  be  a  discharge  to  the  plaintiff, 
and  relieves  him  from  all  the  securities  given  to  Mostyn. 
The  Court  looks  at  the  substance,  and  not  at  the  form,  of 
the  transaction :  what  then  was  intended  by  this  transaction  ? 
As  against  Madocks,  it  was  to  secure  an  annuity  of  500Z.  per 
annum ;  and  as  to  the  persons  who  claimed  posterior  to  Madocks, 
to  secure  that  same  annuity  as  against  them.  *  *  Our  con- 
veyance was  not  meant  merely  to  destroy  the  mortgages,  and  to 
let  in  the  plaintiff  as  the  first  incumbrancer.  We  never  contracted 
to  be  owners  of  this  estate  discharged  of  all  incumbrances ;  but 
we  contracted  for  the  benefit  of  the  prior  incumbrances.  We 
have  never  discharged  those  incumbrances ;  for  though  we  have 
got  the  legal  fee  in  Girdlestone,  no  trust  was  ever  declared  for 
Madocks ;  but  it  was  for  our  benefit.     *    *    * 

[  379  ]  Mr.  Girdlestone,  for  the  defendant  Berkley.     *     *    * 

The  Yice-Ghangellob  : 

When  the  money  of  the  defendant  Wright  was  applied  in 
satisfaction  of  the  mortgage  debt  due  to  Sir  Thomas  Mostyn, 
the  parties  might  have  made  an  arrangement  which  would  have 
kept  Sir  Thomas  Mostyn's  securities  on  foot  as  against  the 
plaintiff  Jones  Parry.  If  they  have  failed  to  do  this,  no  Court 
can  give  an  effect  to  their  instruments  contrary  to  their  own 
clear  and  express  intention.  I  agree  that  it  is  of  no  consequence 
that  the  grant  of  the  annuity,  and  the  redemption  of  Sir  Thos. 
Mostyn's  mortgage,  are  split  into  two  instruments,  and  that  the 
whole  is  to  be  considered  as  one  transaction.  Mr.  Wright, 
who  was  actually,  though  not  constructively,  ignorant  of  the 
existence  of  the  plaintiff's  mortgage,  agrees  to  give  Mr.  Madocks 
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5,000Z.  for  the  purchase  of  an  annuity,  upon  condition  that  Pabby 
3,2202.,  part  of  the  sum,  is  applied  in  redemption  of  the  mortgage  wbight. 
to  Sir  Thomas  Mostyn,  which  he  seems  to  have  considered  as 
*the  only  incumbrance  upon  the  estate.  The  money  is  ac-  [  ♦sso  ] 
cordingly  paid  to  Sir  Thomas  Mostyn,  and  the  fee  of  the  estate 
is  vested  in  Girdlestone,  in  trust  for  Mr.  Madocks,  and  then,  out 
of  this  fee,  Mr.  Girdlestone  grants,  by  the  direction  of  Mr. 
Madocks,  a  term  of  five  hundred  years  to  Mr.  Berkley  as  a 
trustee  for  Mr.  Wright,  for  the  purpose  of  securing  his  annuity. 
How  then  can  Mr.  Wright,  who  accepts  this  term  of  five  hun- 
dred years  from  Mr.  Girdlestone,  as  a  trustee  of  the  fee  for 
Mr.  Madocks,  contend  that  it  was  not  the  true  intention  of  this 
transaction  that  Mr.  Girdlestone  should  hold  the  fee  in  trust  for 
Mr.  Madocks  ?  If  it  were  the  true  intention  of  this  transaction 
that  the  fee  conveyed  by  Sir  Thomas  Mostyn  should  vest  in 
Mr.  Girdlestone  as  trustee  for  Mr.  Madocks,  then  the  conse- 
quence is  unavoidable,  that  neither  Mr.  Madocks,  nor  any  person 
claiming  under  him,  with  notice  of  the  plaintiff's  mortgage,  can 
ever  set  up  this  fee  against  the  title  of  the  plaintiff.  And  it  is 
not  denied  that  Mr.  Wright  had  constructive  notice  of  the 
plaintiff's  mortgage.  The  plaintiff,  therefore,  is  to  be  considered 
as  the  first  incumbrancer  upon  this  estate,  and  is  entitled  to  his 
decree  accordingly. 


[The  defendant  Wright  appealed  from  this  decree.  1828. 

May  6. 

Mr.  Pepys  and  Mr.  Koe  for  the  plaintiff. 

Mr.  Sugden,  for  the  appellant,  in  the  course  of  his  argument 
said:] 

The  judgment  of  the  Court  below  proceeds  on  a  refinement     [  5  Russ. 
which  is  not  supported  by  any  authority.     Toulmin  v.  Steere  t  -" 

has  no  application  to  the  present  case ;  and  the  decision  there 
has  not  been  considered  as  free  from  doubt.  Sir  Samuel 
EoMHiLY  and  I  signed  an  appeal  from  Sir  W.  Grant's  decree ; 

t  17  E.  R.  67;  3  Mer.  210  (see  now  Th(yme  v.  Cann,  '95,  A.  C.  11). 

o  2 
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[B.B. 


Pabbt       and  the  only  thing  which  prevented  the  appeal  from  being  pro- 
Wbi^oht.     secuted  was,  that  a  relation  of  the  family  paid  the  money  in 
order  to  put  an  end  to  the  litigation. 

Mr.  Pepysy  in  reply. 

The  Lord  Chakcelloe  : 

Wright's  contract  was,  that  he  should  pay  6,000Z.  to  Madocks, 
of  which  Madocks  was  to  pay  part  to  Mostyn :  the  parties  not 
choosing  to  trust  Madocks  with  the  whole  money,  that  part  of 
it  is  paid  to  Mostyn  by  Wright's  agent ;  but  that  was  a  payment 
under  the  contract  with  Madocks,  and  in  Madocks's  name,  and 
not  under  any  contract  between  Wright  and  Mostyn.  There  is 
nothing  in  the  transaction  to  make  Girdlestone  a  trustee  for  any 
person  but  Madocks.  If  Girdlestone  had  not  been  a  trustee  for 
Madocks,  why  should  the  term  of  500  years  have  been  created 
as  a  security  for  Wright  ? 

The  decree  of  the  Vice-Chancellor  was  affirmed* 


182S. 
May  10. 

Leach,  V..0. 
r  382  1 


CHAMBEES  v.  ATKINS. 

(1  Sim.  &  St.  382—384;  S.  C.  1  L.  J.  208.) 

Settitement  of  a  sum  of  money  upon  trust  to  be  transferred  to  the 
surviving  parent,  for  the  benefit  of  him  or  her,  and  any  child  or  chil- 
dren of  the  marriage :  Held,  upon  construction  of  the  whole  instru- 
ment, that  the  surviving  parent  took  for  life,  with  remainder  to  the 
children. 

This  suit  was  instituted  for  the  purpose  of  having  the  rights 
of  Samuel  Chambers  and  his  children  declared,  as  to  a  sum  of 
6,666Z.  13«.  4d.  stock.  The  bill  was  filed  by  the  children,  who 
were  all  infants,  against  their  father,  and  the  trustee  in  whose 
name  the  stock  stood ;  and  the  question  was,  as  to  the  construc- 
tion of  the  marriage  settlement  by  which  the  trusts  of  this  fund 
were  declared.  The  settlement  was  dated  the  9th  of  March,  1807, 
and  was  made  in  the  West  Indies,  previous  to  the  marriage 
of  the  defendant,  Samuel  Chambers,  with  Susannah  his  wife ; 
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and  the  parties  to  it  were  the  intended  wife  and  her  father,  of  Ghambsbs 
the  first  part,  the  defendant,  Samuel  Chambers,  of  the  second  atkiks. 
part,  and  two  trustees  of  the  third  part.  By  this  deed  the  husband 
assigned  and  transferred  the  sum  of  4,000Z.  to  the  trustees,  upon 
trust  to  invest  it  in  the  public  funds,  and  to  pay  the  dividends  to 
him  during  the  joint  lives  of  himself  and  his  wife;  and,  on  his 
decease,  in  case  his  wife  should  survive  him,  upon  trust,  to 
transfer  the  trust  fund  to  her,  her  executors  and  administrators, 
to  and  for  the  use  of  her  and  any  child  or  children  of  the 
marriage.  The  settlement  then  proceeded  in  these  words :  '*  But 
in  case  the  said  Samuel  Chambers  should  survive  the  said 
Susannah  Wylly,  his  intended  wife,  upon  trust  to  re-assign  and 
transfer  the  sum  of  4,000^.  or  such  public  stocks  or  Government 
securities  as  may  have  been  purchased  with  the  same,  unto  the 
said  Samuel  Chambers,  his  executors  and  administrators,  to  and 
for  the  use  and  benefit  of  him,  the  said  Samuel  Chambers,  and 
any  child  or  children  of  the  said  intended  marriage." 

After  the  marriage,  the  trust  fund  was  invested  in  the  purchase       [  383  ] 
of  6,666^.  18«.  4(i.  three  per  cent,  stock.    The  wife  died  in  1818, 
leaving  the  plaintiffs,  the  only  issue  of  the  marriage. 

The  bill  insisted  that  the  plaintiffs  and  their  father,  the 
defendant  Samuel  Chambers  became,  on  the  death  of  their 
mother,  each  entitled  to  have  one-fourth  share  of  the  trust  fund, 
and  to  have  each  share  transferred  to  them,  or  secured  for  their 
benefit.  The  defendant  Samuel  Chambers,  by  his  answer 
claimed  to  be  entitled  to  the  dividends  for  life ;  and  submitted, 
that  according  to  the  true  construction  of  the  settlement,  his 
children,  on  his  death,  would  be  entitled  to  the  principal  in  equal 
shares. 

Mr.  Home,  and  Mr.  RoupeU,  for  the  plaintiffs. 

Mr,  Robert  Roupell  for  the  defendant,  Samuel  Chambers. 

Mr.  Agar,  and  Mr.  Beamcs,  for  Atkins,  the  trustee. 

The  Vice-Chancelloe  : 
During  the  joint  lives,  the  husband  and  wife  had  plainly  an 
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Ghahbebs    equitable  interest  in  the  dividends.    At  the  death  of  either,  the 

Atkins,      principal  sum  was  to  be  paid  or  transferred  to  the  survivor,  his  or 

her  executors  or  administrators,  so  as  to  vest  in  the  survivor  the 

absolute  legal  interest  and  possession;   and  there  arise  three 

questions : 

First,  was  it  the  intention  that  this  money  should  be  placed 
at  the  disposition  of  the  surviving  parent,  for  the  purpose  of 
[  •384  ]  enabling  such  parent  the  better  to  provide  *for  the  family ;  or, 
secondly,  that  the  surviving  parent  should  take  for  life,  and  the 
children  in  remainder ;  or,  thirdly,  that  the  surviving  parent  and 
the  children  should  take  as  joint  tenants  ? 

The  latter  construction  is  favoured  by  the  immediate  expres- 
sion. But  if  this  had  been  the  purpose  of  the  instrument,  the 
trustees  would  not  have  been  directed  to  transfer  the  fund  to  the 
surviving  parent,  his  or  her  executors,  or  administrators ;  but 
would  have  been  directed  to  hold  upon  trust,  for  the  equal  benefit 
of  the  surviving  parent  and  children.  The  first  construction  has 
some  support  in  probable  intention ;  but  the  strong  expression 
that  the  surviving  parent  is  to  hold  the  4,000Z.  to  and  for  the  use 
of  him  or  her,  and  the  child  or  children  of  the  marriage,  cannot, 
I  think,  be  safely  treated  as  conferring  no  interest  upon  the 
children.  And  upon  the  whole,  in  this  very  doubtful  case,  I  am 
disposed  to  adopt  the  middle  construction,  and  to  say,  that  the 
intention  was  not  only  to  provide  for  the  surviving  parent,  but  to 
make  a  certain  provision  for  the  child  or  children  of  the  marriage, 
and  yet  not  to  create  an  immediate  trust  for  the  equal  benefit  of 
the  surviving  parent  and  children :  and  that  the  surviving  parent 
was  to  enjoy  the  fund  for  life,  (which  in  some  measure  accounts 
for  the  fund  being  transferred  to  the  surviving  parent)  and  that 
the  children  were  to  take  in  remainder  after  the  death  of  the 
surviving  parent. 

The  fund  must  therefore  remain  in  Court  during  the  life  of  the 
father,  and  the  dividends  be  paid  to  him,  with  liberty  to  any 
party  interested  to  apply  at  his  death. 
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HOEWOOD  V.  WEST.  i823\ 

May  16,  31. 

(1  Sim.  &  St.  387—389  ;  S.  0.  1  L.  J.  201.)  

Lbagh,  V..C. 
Testator  gave  to  His  wife  all  his  personal  estate,  relying,  that  if  she        .  ^g.  ^ 

should  marry  again  she  would  secure  whatever  she  should  possess 
under  his  will  for  her  separate  use ;  and  he  reoommended  her  to 
giye,  by  her  will,  what  he  should  die  possessed  of  under  his  will  to 
certain  persons  whom  he  named :  Held,  that  the  wife's  executor  was  a 
trustee  of  the  whole  of  the  property  possessed  by  her  under  the  will 
for  the  persons  named. 

John  Powell,  by  his  will,  gave  to  his  wife  Margaret  Powell, 
all  sach  ready  money,  money  out  at  interest  or  in  the  public 
funds,  or  upon  Government  or  real  security,  debts  and  securities 
for  money,  as  he  should  be  possessed  of,  interested  in,  or  entitled 
to  at  the  time  of  his  decease ;  and  also  all  his  household  furni- 
ture, stock  in  trade,  plate,  hnen,  and  china,  as  also  all  other  his 
estate  and  effects  whatsoever  and  wheresoever,  for  her  own  sole 
use  and  benefit,  relying  on  her,  that  if  she  should  thereafter 
intermarry,  she  would  secure  to  herself  whatever  she  should 
possess  herself  of  by  virtue  of  his  will,  so  that  the  same  should 
not  be  subject  to  the  debts,  contracts,  control,  or  engagements  of 
any  husband  she  might  so  thereafter  intermarry ;  and  he  thereby 
recommended  his  wife  that  she  should,  by  her  will,  give  and 
bequeath  what  she  should  die  possessed  of  under  his  will 
in  manner  following,  that  is  to  say;  one  moiety  or  half  part 
between  and  amongst  his  two  sisters,  Lettice  and  Mary,  in  equal 
shares  and  proportions,  if  they  should  be  Uving  at  the  time  of  her 
decease ;  but  if  they  should  not  be  living  at  that  time,  then 
to  direct  the  same  to  be  paid  and  divided  amongst  all  and 
every  such  of  the  child  or  children  of  his  sisters  Lettice  and 
Mary  as  should  be  living  at  the  time  of  their  decease,  in  equal 
shares  and  proportions ;  and  the  other  moiety  or  half  part  he 
directed  to  be  divided  between  Jane  Gordon  and  Ann  Eoderick, 
his  wife's  two  sisters,  in  equal  shares  and  proportions,  but  if 
they  should  not  be  living  at  the  time  of  her  decease,  then  to 
direct  that  moiety  or  half  part  to  be  paid  and  ^divided  between  [  •zss  ] 
and  amongst  all  and  every  such  of  the  child  or  children  of 
Jane  Gordon  and  Ann  Boderick  as  should  be  living  at  the  time 
of  their  decease,  in   equal   shares  and  proportions;    and  he 
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HoBwooD  appointed  his  wife  and  the  defendant  executrix  and  executor  of 
West.        ^^^  will. 

Mrs.  Powell,  after  her  husband's  death,  possessed  herself  of  the 
whole  of  his  personal  estate ;  and  after  paying  his  debts,  and 
funeral  and  testamentary  expenses,  applied  the  whole  of  the 
residue  to  her  own  use,  except  a  part,  which  she  invested  in  the 
purchase  of  400Z.  stock,  in  the  joint  names  of  herself  and  the 
defendant  West.  By  her  will  she  gave  all  her  stock  in  the  public 
funds  standing  in  the  names  of  West  and  herself,  and  all  the 
residue  of  her  personal  estate,  one  half  to  Lettice,  and  the  other 
half  to  Mary,  the  two  sisters  of  her  late  husband  John  Powell ; 
and  in  case  of  the  death  of  either  of  them  in  her  lifetime,  she 
gave  the  share  of  the  one  so  dying  to  her  children,  in  equal  parts, 
and  appointed  the  plaintiff  her  executor. 

Mrs.  Powell  received  the  dividends  of  the  400Z.  stock  during 
her  life ;  and  at  her  decease,  that  sum  remained  standing  in  her 
and  the  defendant's  joint  names.  The  bill  prayed  that  West 
might  be  decreed  to  transfer  the  stock  to  the  plaintiff,  for  the 
purposes  of  the  will. 

Mr.  Bell,  and  Mr.  Parker,  for  the  plaintiff,  referred  to  2 
Boper  on  Legacies,  chap.  16,  p.  808,  in  which  the  cases  on  the 
subject  were  collected,  and  to  Attomey-Oeneral  v.  JTaH.t 

Mr.  Temple,  for  the  defendant. 

[  389  ]       The  Vicb-Chancbllor  : 

It  is  essential  to  the  execution  of  a  trust  that  the  subject 
should  be  certain ;  and  if  this  testator  intended  that  his  wife 
should,  at  her  pleasure,  during  her  life,  dispose  of  the  property 
which  he  left  to  her,  and  that  his  recommendation  should  extend 
only  to  what,  if  anything  happened  to  remain  of  his  property  at 
her  death  undisposed  of  by  her,  then  there  is  no  trust  to  be 
administered  by  this  Court.  It  is  true,  that  in  terms  his  recom- 
mendation  is,  that  she  shall  by  her  last  will  and  testament  give 
and  bequeath  what  she  shall  die  possessed  of,  under  and  by  virtue 
of  that  his  will,  in  manner  therein  stated  ;  and,  if  these  words 

t  8  Vin.  Abr.  456. 
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were  uncontrolled  by  any  other  part  of  the  will,  it  would  be  to  be  Hobwood 
implied  that  he  had  in  his  view  only  what  she  should  happen  to  we»t. 
have  left  at  her  death,  and  not  all  that  he  had  given  to  her. 
But  in  a  prior  part  of  the  will  he  directs  that,  upon  a  second 
nMurriage,  whenever  that  may  happen,  the  whole  of  the  property 
which  he  gives  to  her,  and  not  such  part  only  as  may  have  been 
then  undisposed  of  by  her,  shall  be  secured  to  her  separate  use. 
A  second  marriage  was  at  all  times  possible  until  her  death ;  and 
whenever  a  second  marriage  happened,  the  whole  of  his  property 
was  to  be  secured ;  and  a  power  to  dispose  of  any  part  of  the 
property  absolutely,  at  any  time  during  her  life,  is  not  to  be 
reconciled  to  that  provision,  when  he  recommends  her  to  give,  in 
the  manner  stated,  what  she  should  die  possessed  of  under  his 
will.  I  must,  therefore,  consider  that  he  had  in  view  the  whole 
property  which  she  should  possess  under  his  will;  and  that 
the  expression  is  equivalent  to  a  recommendation  to  give  the 
whole  property  which  she  should  so  possess. 

Dismiss  the  bill  without  costs. 


HOUGHTON  V.   FEANKLIN.      '  1823. 

(1  Sim.  &  St  390—392  ;  8.  C.  1  L.  J.  Oh.  231.)  ^«n^28. 

Where  an  annuity  is  given  by  will,  with  a  direction  that  it  shall  be        .     '     *'  * 
paid  monthly,  the  first  payment  is  to  be  made  at  the  end  of  a  month        L    ^^  J 
after  the  testator's  death. 

Admibal  Gravbs  made  two  codicils  to  his  will.  In  the  second 
codicil  was  contained  the  following  bequest : 

**  I  give  and  bequeath  unto  Bebecca  Houghton  and  her  mother, 
the  sum  of  160Z.  per  annum,  clear  of  all  expenses ;  they  are  to 
be  paid  18Z.  6s.  8d.  monthly.  In  case  her  mother  should  die 
first,  the  same  to  be  continued  to  the  daughter ;  provided  that 
she  remains  single."  The  testator  bequeathed  the  residue  of  his 
personal  estate  to  the  defendants,  Maria  Franklin  and  Elizabeth 
Edwards. 

The  bill  was  filed  by  Bebecca  Houghton  and  her  mother,  for 


202  1828.    CH.    1  SIM.  &  ST.  890—892.  [b-b. 

Houghton   the  usaal  accounts  of  the  testator's  personal  estate ;  and  to  have 
fbanklin.   a  sufficient  part  of  the  residue  appropriated  for  securing  the 

annuity  of  1601. 
In  the  course  of  the  cause  a  question  was  made  as  to  the  time 

from  which  the  annuity  was  to  commence ;  and  that  question 

now  came  on  to  be  argued. 

Mr.  Peniberton  for  the  defendants  [cited  Oibson  v.  J5ott,t  and 
other  cases]. 

[  391  ]  jify.,  HecUd  and  Mr.  Swanston,  for  the  plaintiffs  : 

*  *  The  direction  that  the  annuity  is  to  be  paid  by 
[  *392  ]  monthly  payments,  means  *that  the  annuitant  is  to  receive  the 
first  payment  at  the  end  of  the  first  month  after  the  testator's 
death ;  and  it  is  impossible  that  the  testator  could  mean  that  the 
first  payment  was  to  be  deferred  until  the  end  of  thirteen 
months  after  the  testator's  decease. 

Mr.  Pemberton,  in  reply,  said  that  there  was  no  difference 
between  an  annuity  and  a  legacy ;  for  that  it  was  as  difficult  to 
provide  a  fund  for  the  payment  of  an  annuity  as  it  was  for  the 
payment  of  a  legacy. 

The  Yige-Chancellob  : 

As  a  will  speaks  at  the  death  of  a  testator,  it  must  be  intended 
that  the  payment  of  an  annual  sum  given  by  it  is  to  commence 
from  that  period,  unless  there  be  some  circumstances  or  expres- 
sion in  the  will  to  control  that  intention.  In  this  will  there  is 
no  such  circumstance  or  expression;  and  I  am,  therefore, 
of  opinion,  that  the  payment  of  this  annuity  ought  to  commence 
from  the  testator's  death. 

t  6  R.  R.  87  (7  Ves.  89). 
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ACTON   AND   OtHEBS   v.   WHITE   and   ANOTHER.t  1823. 

'  June  27. 

(1  Sim.  &  St.  429—432.)  

Leach,  V.-C. 
Testator  devised  a  freehold  estate  to  trustees  in  trust,  to  pay  the        ^  .  ^g  -. 

rents,  as  they  should  become  due  and  payable,  into  the  hands  of  his 
wife,  and  not  otherwise,  for  her  life,  for  her  separate  use ;  and 
directed  that  the  receipts  of  his  wife  alone  for  what  should  be 
actually  paid  into  her  own  proper  hands,  should  be  good  discharges 
to  his  trustees:  Held,  that  the  wife  had  power  to  alienate  her  life 
estate. 

Tms  snit  was  instituted  for  a  specific  performance  of  an 
agreement  which  the  defendant  had  entered  into  for  the  pur- 
chase of  the  Boyal  Hotel  at  Bognor,  in  Sussex,  and  certain  lands, 
part  of  the  real  estates  of  the  late  Nathaniel  Wright,  which 
had  been  devised  by  him  to  trustees,  in  trust  for  the  separate 
use  of  his  wife,  Sarah  Wright,  for  her  life;  and  after  her 
decease,  in  trust  for  the  plaintiff,  Samuel  Acton,  in  fee.  Mrs* 
Wright  was  willing  to  join  in  the  conveyance  to  the  purchaser ; 
but  the  latter  objected  to  the  title,  on  the  ground  that  Mrs. 
Wright  was,  by  the  terms  of  the  will,  restrained  from  alienating 
her  life  estate. 

The  part  of  the  will  necessary  to  be  stated  in  order  to  explain       [  ^80  ] 
the  arguments  in  support  of  the  objection  was  as  follows : 

^'I  give,  devise,  and  bequeath,  unto  Samuel  Acton,  Sir 
L.  Harvey,  and  T.  Greenaway,  their  heirs,  executors,  adminis- 
trators, and  assigns,  all  and  every  my  estate  and  effects,  both 
real  and  personal,  whatsoever  and  wheresoever,  that  I  am  in 
anywise  entitled  to  or  interested  in,  in  possession,  reversion, 
remainder,  or  expectancy,  to  hold,  as  to  such  parts  thereof  as 
are  freehold,  unto  and  to  the  use  of  them  the  said  S.  Acton,  Sir 
L.  Harvey,  and  T.  Greenaway,  and  their  heirs  ;  and  as  to  such 
part  thereof  as  is  considered  a  part  of  my  personalty.  To  hold 
fiuch  last-mentioned  part  thereof  unto  them  the  said  S.  Acton, 
Sir  L.  Harvey,  and  T.  Greenaway,  their  executors  and  adminis- 
trators ;  but  upon  this  special  trust  and  confidence  nevertheless, 
as  to  the  whole  of  the  said  real  and  personal  estate,  that  they 

t  Baker  v.  Bradley,  7  De  G.  M.  &  G.  597. 
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AoTON  the  Baid  S.  Acton,  Sir  L.  Harvey,  and  T.  Greenaway,  their  heirs, 
White.  executors,  and  administrators,  do  and  shall,  after  payment  of  my 
just  debts,  funeral  expenseSi  and  the  legacies  by  me  herein 
bequeathed,  (to  the  payment  of  which  I  subject  and  make  liable 
all  my  estate  and  e£fects,  as  well  real  as  personal,  and  also  of 
the  costs  and  charges  attending  the  carrying  into  execution  the 
trusts  of  this  my  will),  pay,  or  cause  to  be  paid,  all  the  rents, 
interest,  and  dividends,  and  proceeds,  of  all  and  every  my  afore- 
said freehold,  leasehold,  and  other  my  personal  estate  and  effects, 
of  what  nature  or  kind  soever,  unto  and  for  the  sole  and  separate 
use  of  my  said  wife,  during  the  term  of  her  natural  life,  and  so 
as  not  to  be  in  anywise  subject  to  the  debts,  control,  or  engage- 
ments of  any  future  husband  she  may  happen  to  marry  after  my 
death ;  and  to  that  end  that  they  the  said  S.  Acton,  Sir  L.  Harvey, 
[  •431  ]  and  T.  Greenaway,  and  the  survivors  and  *survivor  of  them,  his 
executors  or  administrators,  do  and  shall  from  time  to  time  pay 
the  dividends,  interest,  and  annual  produce,  as  the  same  shall 
become  due  and  payable,  into  the  hands  of  her  the  said  Sarah 
Wright,  and  not  otherwise.  And  I  will  also,  that  the  receipt  or 
receipts  of  my  said  wife,  Sarah  Wright,  alone,  for  what  shall  be 
actually  paid  into  her  own  proper  hands,  as  aforesaid,  for  and  in 
respect  of  the  rents,  interest,  dividends,  or  annual  produce,  shall 
from  time  to  time,  notwithstanding  her  coverture,  and  whether 
she  shall  be  covert  or  sole,  be  a  good  and  sufficient  discharge 
and  indenmity  to  the  said  S.  Acton,  Sir  L.  Harvey,  and  T. 
Greenaway,  and  the  survivors  and  survivor  of  them,  in  respect 
thereof." 

The  parties  had  agreed  to  take  the  opinion  of  the  Vice-Chan- 
csLLOB  upon  the  validity  of  the  objection  before  mentioned,  and 
to  be  bound  by  that  opinion. 

Mr.  Sugden,  for  the  purchaser : 

In  deciding  this  question,  the  Court  must  look  at  the  actual 
words  used  by  this  testator.  No  one  doubts,  that  if  he  had  said 
that  his  wife  should  not  have  power  to  anticipate  the  rents  of 
these  estates,  she  would  not  have  been  able  to  part  with  her  life 
estate.  The  words  here  used  are  stronger  than  any  that  ever 
occurred,  except  where  words  of  actual  restriction   are  used. 
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*  *  There  is  no  other  way  to  give  effect  to  all  the  words  of  aotoh 
this  will  than  by  construing  these  words  *to  amount  to  a  restric-  white. 
tion  of  the  power  of  alienation.    ♦    ♦    »  [  •452  ] 

Mr.  Belly  Mr.  Preston^  and  Mr.  Lovat  were  to  have  argued 
in  support  of  the  title. 

The  Yige-Ghancellob  : 

It  is  now  too  late  to  contend  that  a  lady  is  restrained  from  the 
power  of  alienating  her  life  interest,  because  it  is  given  to  her 
sole  and  separate  use,  and  is  to  be  paid  into  her  own  proper 
hands,  and  upon  her  receipt  alone.  The  contrary  is  settled  by 
repeated  authorities.  The  construction  given  to  the  expressions 
in  question  is,  that  they  are  intended  only  to  exclude  the  marital 
claims  of  any  present  or  after-taken  husband ;  and  not  to  control 
that  right  of  disposition  which  is  incident  to  property.  Let  a 
specific  performance  of  the  agreement  be  decreed. 


WINTEE  V.  LOED  ANSON. 

(I  Sim.  &  St.  434—446.) 
Vendor's  lien  held  to  be  discharged. 

[This  decision  was  reversed  on  appeal  as  reported  in  8  Bussell, 
488,  which  report  will  be  found  in  a  later  volume  of  the  Bevised 
Eeports.] 


July  23. 
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1823.  BAECLAY    V.    EAINE. 

July  12,  24. 

(1  Sim.  &  St.  449—455.) 

Leach,  V..C.  . ,         ,      . , 

r  449  1  ^  purchaser  is  not  botrnd  to  complete  his  purchase  without  the  title 

deeds,  unless  he  has  a  right  to  their  future  production. 

A  covenant  to  produce  title  deeds  runs  with  the  land  for  the  benefit 
of  purchasers.  Where  one  is  in  possession  of  title  deeds  relating  to  his 
own  lands  as  well  as  to  the  lands  of  another  person,  who  has  no 
covenant  for  the  production  of  the  title  deeds,  whether  that  other 
person  has  a  general  right  in  equity  to  compel  the  production  of  the 
deeds  is  questionable,  t 

The  plaintiffs  filed  this  bill  to  compel  the  defendant  specifi- 
cally to  perform  an  agreement  for  the  purchase  of  a  freehold 
estate. 

An  order  was  obtained  on  the  coming  in  of  the  answer,  for  a 
reference  to  the  Master  to  inquire  whether  the  plaintiffs  could 
make  a  good  title.  The  Master  reported,  that  the  plaintiffs 
could  make  a  good  title ;  but  that  it  appeared  to  him  that  the 
plaintiffs  were  not  in  possession  of,  and  were  not  in  a  situation 
to  deliver  to  the  defendant  the  title  deeds  relating  to  the  estate. 
At  the  request  of  tihe  parties  the  Master  stated,  ia  his  report, 
the  following  facts  as  to  the  title  deeds  for  the  opinion  of  the 
Court: — 
[  450  ]  The  premises  in  question  in  this  cause  were  formerly  part  of 

certain  hereditaments  held  under  one  title,  and  a  large  propor- 
tion of  such  hereditaments  was  sold  to  Mr.  John  Thring ;  and, 
about  the  same  time,  or  soon  after,  the  premises  in  question  were 
sold  to  Mr.  George  Barclay,  the  father  of  the  plaintiffs,  and 
under  whom  they  derive  their  title.  Upon  the  sale  to  Mr.  John 
Thring,  the  title  deeds  to  the  premises  purchased  by  him,  which 
also  related  to  the  premises  in  question  in  this  cause,  were 
delivered  to  him,  and  he  executed  a  deed  of  covenant  to  the 
then  vendors,  bearing  date  the  12th  day  of  July,  1797,  whereby  he 
covenanted  with  them  to  produce,  at  their  request,  the  title 
deeds,  for  such  purposes  as  should  be  required  by  the  then 
vendors,  their  heirs,  executors,  administrators,  and  assigns,  and 
at  their  expense.    An  attested  copy  of  this  deed  of  covenant  was 

t  Hardman  v.  Child  (1885)  28  Ch.  D.  712,  54  L.  J.  Ch.  695. 
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delivered  to  Mr.  George  Barclay  by  his  vendors,  and  was,  at  the  baeclay 
time  when  the  Master  made  his  report,  in  the  possession  of  the  raVne. 
plaintiffs ;  but  it  was  in  a  very  matilated  state,  and  partly  ille- 
gible. This  attested  copy  was  produced  before  the  Master, 
who  found  that  a  considerable  part  of  it  was  destroyed,  and 
that  the  names  of  the  attesting  witnesses  were  decayed,  torn,  or 
obliterated.  No  deed  of  covenant  was  given  to  Mr.  Barclay  for 
the  production  of  the  title  deeds.  The  original  deed  of  cove- 
nant had  since  been  lost :  inquiries  had  been  made  for  it,  but 
without  effect,  and  no  hopes  were  entertained  that  it  would  be 
found.  John  Thring  sold  his  part  of  the  property  to  Mr.  Slade, 
under  whom  Messrs.  James  and  John  Slade,  the  present  pro- 
prietors of  it,  claimed  to  be  entitled.  Application  had  been 
made  by  the  plaintiffs  to  Messrs.  James  and  John  Slade,  for  a 
new  deed  of  covenant  to  produce  the  title  deeds;  but  they 
refused  to  give  it.  It  appeared  that  upon  the  sale  by  Thring  to 
Mr.  Slade,  part  of  the  purchase  *money  was  secured  by  a  [  ♦46i  ] 
mortgage  of  the  property  sold  to  Mr.  Slade,  and  the 
title  deeds  were,  together  with  the  deed  of  mortgage,  lodged 
in  the  hands  of  Mr.  Thring,  where  they  still  remained. 
The  plaintiffs,  therefore,  applied  to  Mr.  Thring  for  a  covenant 
to  produce  the  original  title  deeds,  and  Thring  accordingly  exe- 
cuted a  deed  of  covenant,  dated  the  29th  of  October,  1822,  by 
which  he  covenanted  with  the  defendant  Baine,  that  he  would 
produce  the  title  deeds  whilst  he  should  continue  mortgagee. 
The  defendant  Baine  objected  to  this  last  deed  of  covenant  as 
insufiBcient,  and  therefore  Thring  executed  another,  dated  the 
18th  of  January,  1823,  by  which  he  acknowledged  the  execution 
by  him  of  the  original  deed  of  covenant  of  the  12th  of  July, 
1797,  and  also  that  the  several  title  deeds  mentioned  in  the 
schedule  to  the  original  deed  of  covenant  were,  at  the  date  of 
this  last  deed,  in  his  possession.  Copies  of  these  two  deeds  of 
covenant  of  the  29th  of  October,  1822,  and  the  18th  of  January, 
1828,  were  dehvered  to  the  defendant's  solicitor  before  the  filing 
of  the  bill  in  this  cause.  But  the  defendant,  when  he  agreed  to 
purchase  from  the  plaintiffs,  had  no  notice  that  they  could  not 
deliver  the  original  title  deeds  to  him,  or  that  he  was  to  have  a 
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Babclat     deed  of  covenant  for  the  prodaction  of  them,  or  that  they  related 

RAizrE.      ^  other  estates. 

Under  these  circumstances,  the  Master  stated  his  opinion  to 
be,  that  the  plaintiffs  ought  to  procure  a  deed  of  covenant  to  be 
executed  by  Messrs.  James  and  John  Slade,  for  the  production 
of  the  title  deeds ;  and  that  when  such  deed  of  covenant  was 
obtained,  the  plaintiffs  would  then  be  enabled  to  deliver  to  the 
defendant  all  such  muniments  and  writings  as  the  defendant 

[  *462  ]  ^appeared  to  be  entitled  to  receive  upon  the  completion  of  his 
purchase.  The  Master,  therefore,  submitted  to  the  considera- 
tion of  the  Court  whether,  without  such  a  deed  of  covenant 
from  Messrs.  James  and  John  Slade,  the  defendant  ought  to  be 
called  upon  to  complete  his  purchase? 

A  motion  was  now  made,  on  behalf  of  the  plaintiffs,  that  the 
defendant  might  be  ordered  to  pay  his  purchase-money  into 
Court.  This  motion  was  made  with  the  view  of  obtaining  the 
opinion  of  the  Court  on  the  facts  submitted  by  the  Master. 

Mr.  BeU,  and  Mr.  Richmond,  for  the  motion.     *    *    ♦ 

[  453  ]  Mr.  Sugden,  for  the  defendant : 

[  *454  ]  *    *    No  purchaser  can  be  compelled  to  take  a  *title  unless  he 

gets  either  the  title  deeds,  or  documents  which  enable  him  to 
obtain  the  production  of  the  deeds.  In  the  present  case,  the 
purchaser  has  neither  the  deeds,  nor  any  document  to  enable 
him  to  compel  the  production  of  them.  The  plaintiffs  never  had 
any  legal  covenant  for  the  production  of  the  deeds.  Mr.  Barclay 
completed  his  purchase  without  taking  any  legal  covenant  for 
the  production  of  the  deeds,  and  the  plaintiffs  claim  through 
him.  *  *  But  if  a  man  chooses  to  buy  an  estate  without 
having  possession  of  the  title  deeds,  or  any  covenant 
with  himself  for  the  production  of  them,  it  can  hardly  be 
expected  that  a  court  of  equity  will  compel  any  person  who  has 
agreed  to  purchase  from  him  without  having  any  notice  of  the 
situation  of  the  title  deeds,  to  complete  his  purchase  without 
a  legal  covenant  for  the  production  of  the  title  deeds. 
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Thb  Vice-Ghancellob  : 

A  court  of  equity  never  compels  a  purchaser  to  take  without 
the  title  deeds,  unless  he  has  a  covenant  to  ^produce  them  ;  and 
a  right  in  equity  to  compel  the  production  of  the  deeds,  even  if 
it  existed,  would  be  no  answer.!  But  the  equity  of  the  pur- 
chaser, in  the  present  case,  would  be  highly  questionable. 
Thring's  covenant  to  produce  does  not  run  with  the  land ;  nor 
is  it  pretended  that  Slade  had  notice  of  that  covenant:  and 
Slade,  like  every  other  proprietor,  has  a  material  interest  against 
the  exposure  of  his  title  deeds. 

Motion  refused. 


The    bill  was    dismissed    with  costs. — Beg.  Lib.  A. 
fol.  2000. 


1822, 


Babolat 
Raihe. 


LOOMES    V.    STOTHERD.t  i82a. 

*  March  13. 

(1  Sim.  &  St.  458—461 ;  S.  C.  1  L.  J.  220.)  ^tt^y  16. 

A  derisee  has  a  right  to  retain  a  specialty  debt  due  to  himself,  or  Lbach,  V.-C. 
to  his  trustee,  out  of  the  produce  of  an  estate  devised  to  him.  [  453  j 

Thb  plaintiff  was  the  personal  representative  of  Robert 
Loomes,  and  the  defendant  was  the  executrix  and  devisee  of  all 
the  real  estates  of  John  Richard  Stotherd,  her  late  husband.  The 
object  of  the  bill  was,  to  have  certain  specialty  debts,  due  from 
Stotherd  to  Loomes's  estate,  paid  out  of  the  real  and  personal 
assets  of  the  former. 

The  Master  had  reported  that  1,674Z.  8«.  9d.  were  due  from 
Stotherd's  estate  to  the  trustees  of  his  marriage  settlement,  upon 
a  bond  for  securing  2,500Z.  for  the  benefit  of  the  defendant 
and  her  children.  Stotherd's  personal  estate  being  insufficient 
to  pay  his  debts,  the  defendant  claimed  to  retain  the  1,6742. 8«.  9d. 
out  of  the  money  to  be  produced  by  sale,  of  his  real  estates, 
before  the  plaintiff's  demands  were  satisfied ;  and,  on  the  cause 


t  But  now  such  equitable  right  is 
sufficient:  see  Vendor  and  Purchaser 
Act,  1874,  s.  2  (3).— O.  A.  S. 

t  FerguBon  v.  Oibion  (1872)  L.  E. 

B.B. — ^VOL.  XXIV. 


14  £q.  379, 41  L.  J.  Gh.  640;  Davids 
9<m  V.  Illidge  (1883—4)  24  Ch.  D. 
654;  27  Ch.  Div.  478,  63  L.  J.  Ch. 
991. 
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LooMBs      coming  on  for  further  directions,  the  question  was,  whether  she 
Stothbbd.    had  any  such  right  of  retainer. 


[  469  ]  Mr.  Hartf  and  Mr.  Wakefield,  for  the  plaintiff. 


*    *    * 


Mr.  Bell,  and  Mr.  Oarratt,  for  the  defendant  [relied  on 
[  •^ei  ]  the  Statute  of  Fraudulent  Devises  t  which]  *gives  the  same 
remedy  against  the  devisee  as  against  the  heir,  and  places  the 
former  in  the  same  situation  as  the  latter.  The  circumstance 
that  this  defendant  is  not  the  trustee,  but  the  cestui  que  trust  of 
this  debt,  cannot  make  any  difference  in  a  court  of  equity. 

The  Yice-Ghancellob  : 

At  common  law  an  heir  could  retain  for  his  own  specialty- 
debt  :  so  a  devisee,  under  the  statute,  must  have  the  same  right 
as  an  heir.  An  executor  may  retain  his  own  debt,  or  the  debt 
of  his  trustee ;  and,  therefore,  a  devisee  may  retain  for  his  own 
specialty  debt,  or  the  debt  of  his  trustee ;  and,  if  the 
devisee  be  also  the  executor  of  a  deceased  creditor,  he  may 
first  retain  for  his  own  debt,  and  next  for  the  debt  of  his 
testator.  But  the  devisee  cannot  retain  his  debt  in  priority 
to  the  costs  of  the  suit.  Because  the  costs  of  the  suit  are 
to  be  considered  as  expenses  in  administering  the  estate, 
and  are  the  first  charge  upon  an  estate,  whether  admin- 
istered in  or  out  of  Court.  But  if  a  devisee  states  in  his  answer 
that  his  right  of  retainer  will  exceed  the  assets,  after  such  notice 
the  plaintiff  may  be  considered  as  proceeding  at  the  peril  of  costs. 

t  3  W.  &  M.  c.  14,  8.  6. 
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TEOLLOPE  V.   LINTON.  ml^Hii. 

(1  Sim.  &  St.  477—485 ;  S.  0.  2  L.  J.  Oh.  6.)  LeachTv.-O 

By  articles  for  settlement  of  the  wife*s  real  and  leasehold  estates,  [  477  ] 
the  husband  had  power  to  appoint  her  estates  to  the  children  of  the 
marriage,  for  such  estates,  and  in  such  parts,  and  in  such  manner 
and  form  as  he  should  by  deed  or  will  appoint :  and,  by  other  articles 
of  the  same  date,  for  the  settlement  of  his  own  real  estates,  he 
had  an  absolute  power  of  appointment  over  them  by  deed  or  will,  in 
default  of  issue  of  the  marriage.  There  being  several  children  of 
the  marriage,  and  no  settlement  pursuant  to  the  articles,  the  husband 
(who  died  in  the  lifetime  of  the  wife)  by  his  will,  recited  the  articles  for 
the  settlement  of  his  own  estates,  and  confirmed  them,  and  recited  the 
power  of  appointment  in  them  at  length,  mentioning  it  as  a  power 
intended  to  be  exercised  by  that  his  will ;  and  thereby,  in  exercise  of 
that  power,  and  all  other  powers,  appointed  his  own  real  estates,  and 
all  other  real  estates  over  which  he  had  power,  to  trustees  for  a  term  of 
dOO  years,  upon  trust,  to  raise  portions  for  his  younger  children,  making 
no  mention,  in  any  part  of  his  will,  of  the  articles  for  settlement  of  his 
wife's  estate ;  but  directing,  that  all  persons  taking  any  benefit  under 
his  will  should  be  boimd  by  the  doctrine  of  election  to  give  effect  to 
every  disposition  contained  in  it :  Held,  that  the  will  operated  as  an 
appointment  of  the  wife's  real  estates ;  and  that  the  creation  of  the  term 
of  500  years  was  a  good  execution  of  a  power  to  appoint  for  such  estates 
as  the  appointor  should  think  fit;  and  that  the  words  '*  in  such  manner 
and  form  "  authorized  him  to  give  equitable  interests  to  the  children. 

Articles  of  settlement  of  the  chattels  real  of  an  infant  on  her  mar- 
riage, will  bind  her  and  her  husband ;  and,  although  no  settlement  be 
made  pursuant  to  the  articles,  the  wife  is  not  entitled  to  any  interest  by 
survivorship. 

By  articles  of  agreement,  dated  the  24th  of  March,  1798,  made 
previous  to  the  marriage  of  Sir  John  TroUope  with  Mfss  Ann 
Thorold,  it  was  covenanted  that  the  real  estates  of  that  lady 
should  be  settled,  *in  consideration  of  the  marriage,  to  the  use  of  r  *i78  i 
Henry  Thorold,  her  father,  for  his  life;  with  remainder  to 
trustees  to  preserve  contingent  remainders ;  with  remainder  to 
Sir  John  TroUope  for  his  life ;  with  remainder  to  trustees  to 
preserve  contingent  remainders;  with  remainder  to  Miss 
Thorold  for  her  life;  with  remainder  to  trustees  to  preserve 
contingent  remainders ;  with  remainder  to  the  use  of  such  one 
or  more  of  the  children  of  Sir  John  Trollope  on  her  body  to  be 
begotten,  for  such  estate  or  estates,  in  such  parts,  shares  and 
proportions,  and  in  such  manner  and  form,  as  Sir  John  Trollope, 

p  2 
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Tbollopb  by  deed  or  will,  should  direct  or  appoint;  and  in  default  of 
LiNTos.  appointment,  to  the  children  equally  as  tenants  in  common  in 
tail,  with  cross-remainders  in  tail ;  with  remainder  to  such  uses 
as  Miss  Thorold  should  in  manner  therein  mentioned  appoint ; 
and,  in  default  of  such  appointment,  to  Sir  John  TroUope,  his 
heirs  and  assigns.  It  was  also  covenanted  that  certain  leasehold 
estates,  to  which  Miss  Thorold  was  entitled,  should  be  settled  to 
the  same  uses,  so  far  as  the  rules  of  law  and  equity  would  admit. 

By  other  articles  of  agreement  of  the  same  date,  and  made  on 
the  same  occasion,  it  was  covenanted,  that  in  case  the  marriage 
should  take  effect,  the  real  estates  of  Sir  John  TroUope  should 
be  settled  and  conveyed  to  trustees,  to  the  use  of  Sir  John 
[  •479  ]  '  Trollope  for  his  life ;  *with  remainders  to  trustees  to  preserve 
contingent  remainders;  and  after  Ihe  decease  of  Sir  John 
Trollope,  to  the  intent  that  his  intended  wife  should  receive  a 
rent-charge  for  her  jointure  in  bar  of  dower ;  with  a  limitation 
to  trustees  for  a  term  of  ninety-nine  years,  upon  trust  to 
secure  this  jointure,  and  subject  thereto  to  the  use  of  the  first 
and  other  sons  of  the  marriage  in  tail  male ;  and,  for  default  of 
such  issue,  to  the  use  of  such  person  or  persons,  for  such  estate 
and  estates,  and  in  such  parts  and  proportions,  and  for  such 
intents  and  purposes,  and  in  such  manner  and  form,  as  Sir  John 
Trollope  should,  by  deed  or  will,  appoint ;  and,  in  default  of 
appointment,  to  William  Trollope,  his  brother  in  tail ;  with  the 
ultimate  remainder  to  Sir  John  Trollope,  his  heirs  and  assigns. 

Soon  after  the  execution  of  these  articles  of  agreement,  the 
marriage  between  Sir  John  Trollope  and  Miss  Thorold  took  place. 
Miss  Thorold  was  then  an  infant ;  but  her  father  was  a  party 
to  the  articles.  No  settlement  was  executed  pursuant  to 
the  articles.  Sir  John  Trollope  by  his  will,  dated  the  24th  of 
March,  1809,  directed  that  the  trustees  named  in  his  will  should 
permit  his  wife  personally,  with  her  own  family,  to  occupy  the 
mansion-house  on  his  estate,  during  her  life,  or  until  some  one 
of  his  sons  should  attain  the  age  of  twenty-one;  and,  after 
reciting  the  articles  for  the  settlement  of  his  own  estates  and 
power  of  appointment  thereby  reserved  to  him,  which  he 
described  as  "  a  power  intended  to  be  exercised  by  this  my  will ;  " 
and  also  reciting  *'  that  no  settlement  had  been  made  pursuant 
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to  the  said  agreement ; "  he  thereby  expressly  confirmed  the  Tbollope 
agreement,  and  directed  that  it  should  be  performed.  He  then  linton. 
(mthout  mentioning  in  any  part  of  the  will  the  articles  of 
^agreement  for  the  settlement  of  his  wife's  estates),  devised  to  his  [  *480  ] 
wife  part  of  the  property  comprised  in  the  articles  for  the  settle- 
ment of  her  estates,  without  mentioning  that  it  was  comprised 
in  those  articles :  and  then  he  gave  and  devised,  by  virtue  of 
every  power  enabling  him  in  that  behalf,  all  the  estates 
comprised  in  the  articles  for  the  settlement  of  his  own  estates, 
and  all  other  the  manors,  hereditaments  and  real  estate,  both 
freehold  and  copyhold,  belonging  to  him,  or  over  which  he  had 
a  power  of  appointment,  to  the  use  of  trustees,  for  a  term  of 
500  years,  upon  certain  trusts  for  raising  the  sum  of  6,000Z. 
as  a  portion  for  each  of  his  younger  children;  and,  subject 
thereto,  he  gave  all  his  estates  to  such  uses  and  trusts,  and 
with  such  powers  ''as,  by  the  said  articles  of  agreement  of 
the  24th  of  March,  1798,  are  limited  and  declared,  or  as  near 
thereto  as  circumstances  will  admit."  The  will  also  contained 
the  following  clause :  ''  And  I  direct  that  all  persons  claiming 
any  benefit  under  this  my  will  shall,  under  the  doctrine  of 
election,  be  bound  to  give  effect  to  every  disposition  and  direction 
herein  contained." 

After  the  marriage,  and  before  the  execution  of  his  will. 
Sir  John  TroUope  purchased  real  estates,  which  were  conveyed 
to  the  usual  uses  to  bar  dower.  Sir  John  TroUope  died  in  1818, 
leaving  his  widow  and  several  sons  and  daughters  surviving. 

The  bill  was  filed  by  the  younger  children  against  their  eldest 
brother,  their  mother  and  the  trustees.  It  prayed  that  the  will 
might  be  established  and  the  trusts  of  it  performed,  under  the 
directions  of  the  Court ;  that  the  interests  of  the  portions  might 
be  raised  and  applied  for  the  maintenance  and  education  *of  [  '^si  j 
the  plaintiffs  until  the  portions  became  payable ;  and,  inasmuch 
as  the  testator  had  executed  no  appointment  of  the  estates 
comprised  in  the  articles  of  settlement  of  his  wife's  estate,  that 
it  might  be  declared  that  the  plaintiffs  were  entitled  to  those 
estates  equally  with  their  eldest  brother,  as  tenants  in  common 
in  tail  general,  according  to  the  limitations  of  the  articles. 

Lady  TroUope,  by  her  answer,  elected  to  take  her  own  real 
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Tbollope  estates,  and  to  give  up  the  jointure  and  other  provisions  made 
Linton.      'or  her  by  the  will. 

The  cause  now  came  on  to  be  heard  ;  and  the  three  following 
questions  (among  others)  arose  for  the  decision  of  the  Court  : 

1st.  Whether  the  will  operated  as  an  appointment  of  the 
estates  comprised  in  the  articles  for  the  settlement  of  Lady 
Trollope's  estates  ? 

2nd.  Whether  the  power  of  appointment  mentioned  in  the 
articles  for  the  settlement  of  Lady  TroUope's  estates,  authorized 
Sir  John  TroUope  to  create  a  term  of  500  years  in  those 
estates  ? 

8rd.  Whether  the  leasehold  estates  of  Lady  TroUope  were 
bound  by  the  uses  of  the  articles  for  the  settlement  of  her 
estates,  or  were  vested  in  her  by  reason  of  her  having  survived 
her  husband? 

Mr.  Bell  and  Mr.  Ba/rber,  for  the  plaintiffs : 

1st.  No  mention  is  made  in  the  will  of  the  articles  for  the 
settlement  of  the  wife's  estate.  The  power  of  appointment 
mentioned  in  these  articles  is  a  power  to  appoint  among  the 
[  *482  ]  children  of  the  marriage.  But,  as  *the  will  does  not  mention 
these  articles,  the  words  in  the  will,  *'  all  other  the  manors,  &c., 
belonging  to  me,  or  over  which  I  have  a  power  of  appointment," 
are  mere  general  words,  and  can  never  be  understood  to  extend 
to  property  over  which  the  testator  had  no  power  of  appoint- 
ment, except  among  his  children.  The  nature  of  the  appoint- 
ment, too,  is  quite  inconsistent  with  the  power  in  the  articles 
for  settling  Lady  Trollope's  estates,  because  he  appoints  the 
estates,  subject  to  the  term  of  500  years,  to  go  according  to 
the  limitations  in  the  articles  of  the  24th  of  March,  1798; 
meaning  thereby  clearly  the  articles  for  the  settlement  of  his 
own  estates.  By  these  latter  articles,  the  estates  were  limited 
over  to  the  testator's  brothers ;  whereas,  by  the  other  articles,  the 
estates  of  Lady  TroUope  were  limited,  in  default  of  appointment 
and  of  issue  of  the  marriage,  to  such  uses  as  she  should  appoint. 
This  inconsistency  makes  it  manifest  that  the  appointment  by 
the  will  does  not  extend  over  the  estates  comprised  in  both  the 
articles,  but  is  confined  to  the  articles  for  the  settlement  of  his 
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o^m  estates,  and  does  not  extend  to  those  for  the  settlement  of    tbollopb 
the  estates  of  Lady  Trollope.  Liktok. 

2nd.  A  power  to  appoint  among  children  in  such  parts,  shares, 
and  proportions,  and  in  such  manner  and  form  as  the  appointor 
shall  direct,  cannot  he  considered  as  exercised  by  an  appoint- 
ment to  trustees  for  a  term  of  years,  upon  trust  to  raise  sums  by 
way  of  p(Hrtions  for  the  children. 

Mr.  Hart  and  Mr.  Peniberton,  for  the   defendant  Lady 
Trollope. 

Mr,  TroUope  for  the  trustees  under  the  will. 

Mr.  Lovatt,  for  the  defendant.  Sir  John  Trollope,  the  eldest      [  488  ] 
son  of  Sir  John  Trollope,  the  testator : 

1st.  The  words  used  in  the  will  are  sufficient  to  comprise  the 
estates  in  both  articles  of  settlement.  The  testator  must  be 
supposed  to  have  intended  to  dispose  of  all  his  property  by  his 
will ;  and  he  must  have  known  that  not  only  his  own  estates, 
but  the  estates  of  Lady  Trollope,  had  been  comprised  in  articles 
of  settlement  executed  before  the  marriage.  He  must  also  have 
known  that  he  had  no  power  to  dispose  of  the  mansion-house  on 
his  estate  to  his  wife,  in  the  manner  mentioned  in  his  will,  except 
by  the  doctrine  of  election ;  and  on  the  face  of  the  will  itself  he 
has  expressed  his  intention  to  give  effect  to  it  by  that  doctrine. 
The  will  also  confirms  the  articles  of  settlement  of  his  own 
estates ;  he  probably  taking  it  for  granted  that,  as  he  on  his  part 
confirmed  the  articles  relating  to  his  own  estates,  she  also  on  her 
part  would  confirm  the  other  articles  in  which  her  estates  were 
comprised.  The  words  used  in  the  appointment  are  enough  to 
include  all  the  estates. 

2ndly.  Even  if  there  should  appear  to  be  any  difficulty  as  to  the 
estates  comprised  in  the  term  of  500  years,  there  can  be  no 
difficulty  in  seeing  that  the  testator  intended  the  appointment  to 
extend  to  all  the  estates  over  which  he  had  a  power  of  disposal. 

Srdly.  The  leasehold  estates  of  Lady  Trollope  must  be  held  to 
be  bound  by  the  articles,  and  therefore  cannot  be  considered  as 
being  now  vested  in  Lady  Trollope  by  right  of  survivorship ; 
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Tbollopb    because,  although  an  infant  cannot  bind  her  real  estate,  yet  she 
LuJ^oK.      11^7  bind  her  personal  estate. 

[  484  ]  Mr.  BeU,  in  reply : 

The  case  has  been  argued  for  Sir  John  TroUope  on  the  false 
assumption,  that  the  words  of  the  will  amount  to  a  disposition  of 
the  estates  of  his  wife ;  over  which  he  had  a  power  under  the 
articles  of  agreement.  If  it  were  indeed  clear  that  those  estates 
were  affected  by  the  will,  then  it  is  also  clear  that  there  must 
be  an  election.  But  it  is  the  settled  doctrine  of  the  Court, 
that  there  can  be  no  election  upon  a  disposition  by  implication. 
No  one  can  be  put  to  election  unless  it  is  quite  clear  that  the 
testator  meant  to  dispose  of  the  property.  There  must  be  a 
clear  and  manifest  intention  to  dispose  of  the  property.  The 
farthest  point  to  which  the  Court  has  ever  gone,  is  to  admit 
evidence  as  to  the  disposal  of  the  property.  Hinchcliffe  v. 
HinchcliffeA  The  power  which  the  testator  had  over  the  estates 
of  Lady  Trollope,  was  a  mere  power  of  distribution  among  the 
children.  He  had  no  power  of  depriving  his  wife  of  her  interest 
in  those  estates;  nor  had  he  any  power  to  give  the  children 
less  than  fee-simple  interests.  The  argument  founded  on  the 
words  '*  all  other  estates  over  which  I  have  a  power  of  appoint- 
ment," is  answered  by  the  fact  that  the  testator,  at  the  time 
when  he  made  his  will,  had  other  estates,  purchased  by  him 
after  his  marriage,  over  which  he  had  a  power  of  appointment, 
by  their  having  been  conveyed  to  the  usual  uses  to  bar  dower. 
If  the  question  were  between  the  daughters  of  the  marriage  and 
the  brothers  of  the  testator,  then  the  argument  on  the  other  side 
must  have  been,  that,  having  a  power  to  appoint  among  his 
children,  the  testator  hcbd  well  executed  that  power  by  an  appoint- 
[*485]  ment  excluding  his  daughters,  and  giving  the  estate  *to  his 
brothers.  The  words,  ''all  the  estates  over  which  I  have  a 
power  of  appointment,"  must  be  construed  to  mean,  over  which 
I  have  power  to  appoint  to  the  uses  hereinafter  mentioned. 
Tibbitts  V.  Tibbitts^X  and  Oreen  v.  Green,^  are  cases  in  which  the 

t  4  E.  E.  89  (3  Ves.  616).  §  13  E.  E.  277  (19  Ves.  665). 

t  23  E.  E.  81  n.  (19  Ves.  656). 
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principle  that  there  can  be  no  election  by  implication  was  clearly    Tbollopb 
recognized  by  the  Court.  Listoh. 

The  Yigb-GhancbIiLob  held,  that  the  circrunstances  of  the 
testator  having  recited  the  power  of  appointment  over  his  own 
estate  in  hoc  verba,  and  yet  made  a  disposition  inconsistent  with 
that  power,  and  the  expression  that  all  persons  claiming  any 
benefit  under  his  will  should  be  bound  by  the  doctrine  of  election 
to  give  effect  to  all  the  dispositions  in  his  will,  afforded  evidence 
of  intention  against  the  argument  for  excluding  the  wife's  estate 
from  the  operation  of  the  power. 

His  Honor  also  held,  that  creating  a  term  of  500  years  in 
trustees  was  a  good  legal  exercise  of  a  power  to  appoint  for  such 
estate  or  estates,  in  such  parts,  shares  and  proportions,  and  in 
such  maimer  and  form  as  the  appointor  should  think  fit ;  and 
that  the  words  ''manner  and  form,"  enabled  him  to  give  equit- 
able estates  to  his  children. 

As  to  the  leasehold  estates,  his  Honor  held  that  they  were 
bound  by  the  uses  of  the  articles ;  because,  as  to  the  personal 
estate,  they  were  the  articles  of  the  husband,  and  not  of  the 
wife ;  and  that  in  this  respect  there  was  no  difference  between 
the  personal  estate  of  the  wife  absolutely  vested  in  possession 
in  the  husband,  and  choses  in  action  and  chattels  real,  which 
might  survive  to  the  wife. 


BESCOBY  V.   PACKf  i823. 

'  J^ot.  19. 

(1  Sim.  &  St.  600—601 ;  S.  0.  2  L.  J.  Ch.  17.)  

^  '  Leach,  V.-C. 

The  words  *'  Becuritiee  for  money,"  in  a  will,  pass  stock  in  the  funds,        r  ^qq  n 

unless  the  force  of  the  expression  is  controlled  by  the  context. 

One  of  the  questions  in  this  cause  was  whether  Bank  annuities 
and  Bank  stock  passed  in  a  will  under  the  description  of  securities 
for  money. 

Mrs.  Mary  Eerby,  after  devising  her  real  estates,  and 
bequeathing  certain  specific  legacies,  gave  to  her  niece  Catharine 

t  Ogle  Y.  Knipe  (1869)  L.  B.  8  Eq.  434,  38  L.  J.  Ch.  692. 
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Bkboobt  BeBCoby,  Buch  of  her  furniture  and  effects  as  should  be  expressed 
Pj^k.  ^^  ^^7  codicil  or  paper  writing  signed  by  her,  and  annexed  to 
her  will,  or  found  therewith;  and  she  gave  to  her  nephew 
Richard  Pack,  all  her  other  personal  estate  and  effects  what- 
soever, except  monies  and  securities  for  money,  and  clothes ;  and 
she  gave  all  her  monies  and  securities  for  money ;  and  all  monies 
which  should  be  due  to  her  at  her  decease,  to  T.  S.  W.  Samwell, 
and  W.  H.  Eilpin,  and  her  nephew  Bichard  Pack,  upon  trust,  to 
pay  thereout  certain  pecuniary  legacies,  and  to  place  out  the 
residue  upon  good  security,  and  pay  the  interest  thereof  to  her 
niece  Catharine  Bescoby,  for  her  life,  and,  after  her  decease,  to 
pay  the  principal  amongst  all  her  children. 

The  testatrix  died  possessed  of  considerable  sums  of  Bank 
annuities  and  Bank  stock,  besides  other  personal  estate. 

The  bill  was  filed  by  the  children  of  Francis  and  Catharine 
Bescoby,  against  Bichard  Pack,  the  executors,  three  of  the 
legatees,  and  Francis  and  Catharine  Bescoby;  and  it  prayed 
that  the  trusts  of  the  will  might  be  carried  into  execution,  and 
that  the  usual  accounts  might  be  taken  of  the  testatrix's  personal 
estate. 

[  501  ]  Mr.  Home  and  Mr.  Keene,  for  the  plaintiffs,  contended  that 

the  Bank  annuities  and  Bank  stock  did  pass  under  the  de- 
scription of  securities  for  money. 

Mr.  Heald,  for  the  defendants,  Mr.  and  Mrs.  Bescoby. 

Mr.  Bell  and  Mr.  Beames^  for  the  defendant,  Bichard  Packet 

Thb  Vice-Chancbllob  : 

Whether  stock  in  the  public  funds  will  or  will  not  pass  under 
the  expression  of  securities  for  money,  depends  upon  the  context 
of  the  will.  If  there  be  nothing  in  the  will  to  control  the  force 
of  that  expression,  I  am  of  opinion  that  public  stock  will  pass  by 
it :  and  there  is  nothing  in  this  will  to  control  it. 

t  The  argfuments  related  princi-      will,  as  to  Vhich  we  did  not  think  it 
pally  to  the  operation  of  a  codicil      adyisable  to  report  the  cause, 
upon  the  residuary  clause  in    the 
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It  is  argued  that  Bank  stock  stands  upon  a  different  ground,      Besoobt 

and  is  nothing  more  than  a  description  of  the  proportion  in       p^^. 

^hich  the  proprietor  is  interested,  as  a  partner,  in  a  public 

trading  company.    Before  I  can  come  to  any  conclusion  upon 

this  point,  I  must  have  the  case  very  fully  argued,  and  the 

several  statutes  which  apply  to  the  Bank  of  England  carefully 

considered.    The  question  is  too  important  to  be  disposed  of 

superficially. 

The  catise  was  not  mentioned  again. 


EEVETT  V.  HAEYEY.  1823. 

Nov,  20. 

(1  Sim.  &  St.  502— 507.)  ^ 

^  '  Leach,  V.-C. 

A  Bolicitor  who  advanced  money  to  an  infant  for  the  subsistence  of        [  502  ] 

himself  and  his  family,  and  acted  as  his  confidential  adviser,  is  in 

the  nature  of  a  guardian  to  him;   and  an  account  settled  between 

them  within  a  month  after  the  infant  came  of  age,  and  without  the 

latter  haying  any  assistance,  was  opened,  notwithstanding  the  vouchers 

had  been  deliver^  up, 

[In  reference  to  the  points  mentioned  in  the  head-note  the 
Yice-Ghancellob  said :] 

It  does  not  appear  to  me  to  be  necessary  to  enter  into  any  [  507  ] 
detailed  consideration  of  the  facts  of  this  case.  This  case  must 
be  governed  by  the  principles  which  apply  to  a  guardian  and  his 
ward.  The  defendant  thought  fit  to  place  himself  in  a  relation 
with  this  infant  which  gave  him  great  influence  over  his  mind ; 
and  he  cannot  be  permitted  to  conclude  the  plaintiff  by  an 
acknowledgment  signed  by  him  within  a  month  after  he  came  of 
age,  and  without  the  intervention  of  any  friend  or  adviser  on  his 
part. 


jRw.  17. 
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MAESHALL  v.  THE  COEPORATION  OF 
QTJEENBOROUGH.t 

Leaoh,  V.-C. 

|-  520  ]  (1  Sim.  &  St.  620—624.) 

If  a  legolar  corporate  resolution  has  been  passed  for  granting  an 
interest  in  the  corporate  property,  and,  upon  the  faith  of  it,  expendi- 
ture has  been  incurred,  the  Court  will  compel  the  corporation  to  make  a 
legal  grant  in  pursuance  of  the  resolution,  although  it  is  not  under  the 
corporate  seal4 

The  case  made  by  the  bill  was,  that,  in  1810,  the  plaintiff 
having  taken  a  lease  from  the  defendants  of  a  piece  of  land 
adjoining  to  the  channel  of  a  creek,  part  of  the  waste  land  of  the 
borough  of  Queenborongh,  on  which  he  had  built  four  houses, 
and  finding  that  the  water  of  the  creek  was  undermining  the 
foundations,  applied  to  the  defendants,  at  one  of  their  courts, 
for  permission  to  fill  up  part  of  the  creek  adjoining  his  houses, 
and  to  make  a  wharf  and  certain  other  buildings  thereon :  That 
the  members  of  the  corporation  then  present  told  the  plaintiff 
that  they  would  come  and  look  at  the  piece  of  ground  which  he 
had  applied  for ;  and  that,  shortly  afterwards,  the  then  mayor, 
and  two  of  the  jurats,  came  to  view  it;  when  the  plaintiff 
measured  out  the  part  which  he  wanted,  and  pointed  out  to 
them  the  injury  which  his  houses  had  suffered  from  the  tide : 
That  they  were  satisfied  with  the  necessity  of  complying  with 
his  request,  and  verbally  granted  him  the  piece  of  ground :  That 
[  *52i  ]  the  plaintiff  immediately  took  possession  *of  it,  and  afterwards 
made  a  wharf  and  certain  other  buildings  thereon,  at  his  own 
expense :  That  he  continued  in  quiet  possession  of  this  piece  of 
ground  without  paying  any  rent,  or  making  any  acknowledg- 
ment to  the  defendants,  or  having  any  demand  made  upon  him 
in  respect  thereof,  until  Easter  Term  1819,  when  the  defendants 
brought  an  action  of  ejectment  against  him,  and,  at  the  trial  of 
the  action,  obtained  a  verdict. 

The  prayer  of  the  bill  was,  that  the  plaintiff  might  be  declared 

t  Crook  y.  Corporation  of  Seaford  statutory  provision  that  certain  con- 

(1871)  L.  B.  6  Ch.  661.  tracts  by  urban  authoritiee  shall  be 

X  This  application  of  the  equitable  under  seal :  see  Young  y.  Corporation 

doctrine  of   "standing  by"  is  ex-  o/ Zeomtw^rton  (1883)8  App.Ca.  617, 

eluded  in  some  cases  by  an  express  62  L.  J.  Q.  B.  713. — 0.  A.  S. 
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to  be  entitled  to  the  benefit  of  the  licence,  which  he  alleged  had 
been  granted  to  him,  for  the  remainder  of  the  term  for  which  he 
held  the  houses ;  that  the  defendants  might  be  decreed  to  grant 
him  a  lease  of  the  piece  of  ground  for  the  remainder  of  that 
term ;  and  that  they  might  be  restrained,  by  injunction,  from 
entering  up  judgment,  or  taking  out  execution  in  the  action  of 

ejectment. 

♦  *  *  ♦  ♦ 

The  case  made  by  the  bill  was  not  proved,  and  the  bill  was 
dismissed.  But  the  Yice-Ghangellob  (in  the  course  of  his  judg- 
ment), stated  that,  if  a  regular  corporate  resolution  passed  for 
granting  an  interest  in  a  *part  of  the  corporate  property,  and, 
upon  the  faith  of  that  resolution,  expenditure  was  incurred,  he 
was  inclined  to  think  that  both  principle  and  authority  would  be 
found  for  compelling  the  corporation  to  make  a  legal  grant  in 
pursuance  of  that  resolution. 


Marshall 

CORPOBA- 
TION  OF 
QUEBN- 

BOROUGH. 


[623] 


[  •524  ] 


THOMAS  V.  HAREOP.t 

(1  Sim.  &  St.  524.) 

Where  an  agreement  of  reference  proyides  that  the  award  shall  be 
made  by  four  persons,  or  any  three  of  them,  and  the  award  purports 
to  be  the  award  of  the  four,  but  is  executed  by  three  of  them  only,  it 
is  void. 

It  was  provided,  in  an  agreement  of  reference,  that  the  award 
should  he  made  by  four  persons,  or  any  three  of  them.  An 
award  was  prepared,  purporting  to  be  the  award  of  the  four 
referees,  but  it  was  executed  by  three  of  them  only. 

The  Yice-Chancellor  held  that  it  was  no  good  award :  that  it 
was  not  the  award  of  the  four  referees,  because  it  was  signed  by 
three  of  them  only ;  and  that  it  was  not  a  good  award  of  those 
three,  because  it  professed  to  be  the  award  of  all  the  four  referees. 


1823. 

Lbach,  V-C. 
[524] 


t  Ex  relatione. 
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1824.  ASPINALL  V.   PETYIN.t 

Jan.  28. 
(I  Sim.  &  St.  544^-550 ;  8.  0.  2  L.  J.  Ch.  121.) 

r  644  V    '  ^  devise  of  lands  to  trustees,  upon  trust  to  pay  one  moiety  of  the 

rents  to  the  devisor's  wife  for  her  life,  and  the  other  to  his  only  son ; 
and  after  the  wife's  death  to  convey  to  the  son  in  fee ;  but  if  tiie  son 
died  without  issue  in  the  wife's  life,  then  on  the  death  of  the  wife  to 
convey  to  the  devisor's  nephew  in  fee.  The  son  died  without  issue 
in  the  wife's  life.  The  wife  is  not  entitled  for  life,  by  implication,  to 
the  moiety  devised  to  the  son. 

The  bill  prayed  that  it  might  be  declared  that,  according  to 
the  true  construction  of  Homphrey  Aspinall's  will,  the  plaintiff 
John  Aspinall  became  entitled,  on  the  death  of  William  Heron 
Aspinall,  to  one  moiety  of  the  rents  of  the  hereditaments  devised 
by  the  testator,  during  the  life  of  the  testator's  widow. 

The  widow  put  in  a  general  demurrer  for  want  of  equity  to 
part  of  this  bill. 

On  the  argument  of  the  demurrer,  the  questions  were,  whether, 
on  W.  H.  Aspinall's  death,  the  widow  became  entitled  to  an 
estate  for  life,  by  implication,  in  the  moiety  of  the  testator's  real 
estates,  which  was  not  expressly  devised  to  her,  or  whether,  on 
that  event,  the  plaintiff  became  entitled  to  it. 

The  will  was  as  follows  : 

"  I  give  and  devise  to  my  good  friends  Thomas  Skinner  and 
Richard  Knight  all  and  every  my  freehold  and  copyhold 
[  *545  ]  messuages,  lands,  tenements  and  hereditaments  ^whatsoever, 
to  hold  to  them  the  said  Thomas  Skinner  and  Bichard  Knight, 
and  their  heirs,  upon  trust  to  receive  and  take  the  rents,  issues 
and  profits  thereof,  and  to  pay  and  apply  one  moiety  or  half  part 
thereof  to  my  dear  wife  Elizabeth  Aspinall,  during  her  natural 
life  for  her  own  use,  and  to  pay  and  apply  the  other  moiety  or 
half  part  thereof  for  the  use  and  benefit  of  my  son,  William 
Heron  Aspinall,  during  his  minority,  in  such  manner  and  pro- 
portion as  they  in  their  discretion  shall  think  proper ;  and,  from 
and  after  he  shall  have  attained  his  age  of  twenty-one  years,  to 
pay  the  said  moiety  of  such  rents  and  profits  to  him  for  his  own 
use;  and,  from  and  immediately  after  the  death  of  my  wife 

t  In  re  Springfield,  '94,  3  Ch.  603,  64  L.  J.  Ch.  201,  8  E.  466. 
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Elizabeth  Aspinally  upon  trust  to  convey  and  surrender  all  my     Abputall 
said  freehold  and  copyhold  messuages,  lands,  tenements  and      pbtyik. 
hereditaments  unto  my  son  William  Heron  Aspinall,  his  heirs 
and  assigns  for  ever;  but  if  my  said  son  shall  depart  this  life 
without  issue  in  the  lifetime  of  my  said  wife,  then  upon  trust 
after  the  death  of  my  said  wife,  to  convey  and  surrender  the 
same  unto  my  nephew  John  Aspinall,  of  Newborough,  near 
Ormskirk,  in  the  county  of  Lancaster,  his  heirs  and  assigns 
for  ever.    And  it  is  my  will  and  meaning  that,  in  case  my  said 
wife  Elizabeth  Aspinall  shall  depart  this  life  before  my  said  son 
shall  attain  the  age  of  twenty-one  years,  that  my  said  trustees 
and  their  heirs  shall  continue  to  receive  the  rents  and  profits 
my  said  freehold  and  copyhold  estates,  and  apply  the  whole 
thereof,  or  so  much  thereof  as  they  shall  deem  necessary,  for 
the  use  and  benefit  of  my  said  son,  till  he  has  attained  that  age. 
And  I  do-  hereby  authorize  and  empower  my  said  trustees  and 
their  heirs  to  let,  set  and  manage  my  said  freehold  and  copyhold 
estates,  during  the  continuance  of  the  trust  hereby  in  them 
reposed,  in  such  ^manner  as  they  shall  judge  most  for  the       [^546] 
benefit  of  the  persons  interested  therein." 

In  1792  the  testator  died,  leaving  W.  H.  Aspinall,  his  only 
child,  his  heir-at-law.  In  1796,  W.  H.  Aspinall  attained  the 
age  of  twenty-one  years ;  and,  in  October,  1804,  died  intestate 
and  without  issue,  leaving  the  plaintiff  (who  was  the  testator's 
nephew  mentioned  in  his  will)  his  heir-at-law,  and  who  there- 
upon became  the  heir-at-law  of  the  testator. 

The  bill  alleged  that,  upon  the  death  of  W.  H.  Aspinall,  the 
plaintiff  became  entitled  to  one  moiety  of  the  testator's  real 
estates,  or  to  receive  one  moiety  of  the  rents  thereof,  during  the 
lifetime  of  the  widow,  and  to  the  whole  of  those  estates  after  her 
decease. 

Mr.  Sugden  and  Mr.  Palmer,  in  support  of  the  demurrer : 
*    *    If  a  testator  devise  to  his  heir  after  the  death  of  his 
wife,  ^the  wife  takes  for  life  by  implication ;  because  the  devise      [  ^547  ] 
to  the  heir  shows  an  intention  that  he  is  not  to  take  until  after 
the    death  of   the  wife.    *    *     There    is   no  devise   to    the 
nephew,  except  in  the  event  in  which  he  must  be  the  heir  of  the 
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AspiKALL    testator,  namely,  the  death  of  the  son  without  issue,  and  there- 
Pbtvin.     ^0^®  ^^^  principle  of  the  rule  applies  in  this  case.    *    ♦    ♦ 

[  548  ]  Mr.  Agar  and  Mr.  Spence,  for  the  plaintiff: 

[  549  ]  *     "^     To   exclude  the    heir    there    must    be  a  necessary 

implication  that  he  is  not  to  take.  Is  it  a  necessary  implication 
that,  because  the  nephew  is  to  have  the  legal  estate  conveyed  to 
him  after  the  death  of  the  widow,  he  is  not  to  enjoy  one  moiety 
of  the  rents  during  her  life  ?    *    *    * 

Mr.  Siigden,  in  reply.     *    *     * 

The  Yice-Chancbllob  : 

If  this  case  involved  the  general  points  which  have  been  urged 
on  the  part  of  the  defendant,  it  would  undoubtedly  have  been 
my  duty  to  send  it  for  the  opinion  of  a  court  of  law.  But  these 
points  do  not  arise ;  and  there  is,  in  this  case,  nothing  which  I 
can  send  to  a  court  of  law. 

This  testator  devises  his  estate  to  trustees,  upon  trust,  after 
the  death  of  his  widow,  to  convey  it  to  his  son,  and,  if  his  son 
happen  to  die  without  issue  living  the  widow,  then,  after  the 
r  #55Q  -j  death  of  his  widow,  to  ^convey  the  estate  to  his  nephew ;  and  as 
to  the  interim  rents  and  profits,  upon  trust  to  pay  a  moiefy  to 
the  widow  for  her  life,  and  the  other  moiety  for  her  life  to  the 
son.  He  happens  to  make  no  further  disposition  of  this  moiety 
of  the  rents  and  profits,  if  the  son  should  chance  to  die  before 
the  widow :  and  the  question  is,  whether  the  court  is  therefore 
to  intend  that  he  meant  the  widow  to  take  that  moiety  also. 
There  is  neither  authority  nor  principle  for  such  an  implication. 
It  has  been  argued  that  it  is  now  to  be  considered  as  the  rule  of 
construction,  that,  if  an  estate  be  given  not  to  the  heir,  but  to  a 
stranger,  after  the  death  of  A.,  A.  takes  by  implication.  I  can- 
not allow  such  a  proposition  to  pass  without  entering  my  protest 
against  it.  I  am  not  aware  there  is  any  authority  to  support  it. 
If  a  testator  gives  to  his  heir,  after  the  death  of  A.,  he  plainly 
means  that  his  heir  should  not  take  during  the  life  of  A.,  and, 
having  named  no  other  person  to  take  during  the  life  of  A.,  it  is 
necessarily  to  be  implied  that  he  means  A.  to  take  during  his 
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own  life.    But  if  the  testator  gives  to  a  stranger  after  the  death     aspinall 
of  A.y  it  does  not  plainly  and  necessarily  appear  from  thence      pbtvin. 
that  he  means  that  his  heir  should  not  take  during  the  life  of 
A. ;  and  it  is  against  the  first  principles  of  construction  to  dis- 
inherit an  heir  by  conjecture. 


HIBBERT  V.   COOKE.t  i824 

'  Jan,  27. 

(1  Sim.  &  St.  552—554.)  ,       "„ 

^  '  Leach,  V.- 

A  tenant  for  life  of  real  estates  under  a  will  having  expended  money  [  552  ] 
in  finishing  a  mansion-house  which  the  testator  had  begun  but  left 
unfinished,  and  also  in  repairing  the  mansion-house  which  had  been 
damaged  by  dry  rot,  the  Court,  in  a  suit  for  administering  the  trusts  of 
the  will,  directed  an  inquiry  whether  it  was  for  the  benefit  of  all  parties 
interested  that  the  mansion-house  should  be  finished,  but  refused  an 
inquiry  as  to  the  repairs ;  and  said  if  it  was  found  for  the  benefit  of 
all  parties  interested  that  the  mansion-house  should  have  been  finished, 
and  there  was  no  personal  estate  applicable,  the  expense  should  be  a 
charge  on  the  real  estates. 

Postponement  of  sale  for  benefit  of  corpus.    Compensation  to  tenant 
for  life. 

This  was  a  bill  to  administer  the  trusts  of  the  will  of  J.  Cooke. 
Sarah  Cooke  the  widow  of  the  testator  was  one  of  the  defendants. 
She  was  devisee  for  life  of  his  real  estates  and  of  his  residuary 
personal  estate,  with  remainder  to  his  son  for  life ;  with  re- 
mainder to  the  son's  children,  absolutely,  as  tenants  in  common. 
The  will  directed  the  leasehold  estates  of  the  testator  to  be  sold. 

It  appeared,  by  the  answer  of  the  widow,  that  at  the  time  of 
the  testator's  death  he  was  engaged  in  building  a  new  mansion- 
house  which  was  then  nearly  finished,  and  that  she  had  pro- 
ceeded to  complete  it ;  and  that  she  had  afterwards  expended  a 
considerable  sum  in  repairing  it,  in  consequence  of  its  being 
damaged  by  the  dry  rot.  Her  answer  likewise  stated  that  the 
leasehold  estates  of  the  testator  had  been  underlet  by  him  at 
small  ground  rents,  on  leases  which  had  but  few  years  to  run  at 
the  time  of  his  death  and  were  for  much  shorter  terms  than  his 

t  Jackson  v.  Talbot  (1882)  21  QfnrarcCs  Settled  Estates,  '93,  3  Ch. 
Ch.  D.  786 :  and  see  now  the  Settled  252,  63  L.  J.  Ch.  23,  7  E.  227,  C.  A. 
Land    Act,    1890,   s.    15,   and  Lord      — O.  A.  S. 
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HiBBEBT  lease ;  that  it  would  have  been  for  her  benefit,  as  tenant  for  life, 
Cooke.  ^^d  the  leaseholds  been  sold  immediately  after  the  death  of  the 
testator ;  but  that,  with  a  view  to  the  benefit  of  her  son  and  his 
children,  she,  as  an  executrix  under  the  will,  had  concurred  in 
delaying  the  sale  till  the  underleases  had  expired,  although  by 
this  delay  her  own  income  as  tenant  for  life  had  been  diminished. 
She  therefore  claimed  to  be  entitled  to  compensation,  out  of  the 
[  •sss  ]  general  residuary  estate,  in  respect  of  the  sums  thus  laid  out  *by 
her  on  the  mansion-house,  and  also  in  respect  of  the  diminution 
of  her  income  by  the  delay  in  the  sale  of  the  leasehold  estates. 

The  cause  now  came  on  to  be  heard ;  and  the  only  question 
was  as  to  these  claims  by  the  widow. 

Mr.  Hart  and  Mr.  Tinney  for  the  plaintiffs. 

Mr.  Heald  and  Mr.  Purvis  for  the  defendant,  the  widow, 
mentioned  the  case  of  Graves  v.  Graves,  at  the  Rolls  in  March, 
1822,  in  which  an  inquiry  was  directed  as  to  sums  expended  by 
a  widow,  tenant  for  life,  in  effecting  substantial  repairs  on  the 
mansion-house.  The  Registrar's  books  had  been  searched  to 
ascertain  what  had  been  done  on  the  Master's  report  in  that  case ; 
but  no  further  entry  appeared  beyond  the  order  which  directed 
the  reference  to  the  Master  to  make  the  inquiry  as  to  the  sums 
expended. 

Mr.  Wray,  amicus  curia ,  stated  that  he  was  one  of  the 
counsel  in  the  case  of  Graves  v.  Graves ;  and  that  the  inquiry 
had  been  directed  in  that  case  to  ascertain  the  amount,  in  order 
that  the  widow  might  obtain  a  security  by  way  of  mortgage  of 
the  estates. 

Mr.  Home,  Mr.  Roupell,  Mr.  Spence  and  Mr.  Theobald  for 
the  various  other  parties,  defendants,  interested  under  the  will, 
did  not  oppose  an  inquiry. 

The  Vice-Chancbllor  referred  it  to  the  Master  to  inquire 
whether  it  was  for  the  benefit  of  all  parties  interested  in  the 
testator's  estate  that    the    mansion-house  should    have    been 
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finished ;  and  if  so,  then  to  inquire  what  had    been  properly     Hibbebt 
expended  by  the  *widow  in  that  respect.     And  also  to  inquire       cookb. 
whether    it  was  for  the  benefit  of  those  who  might  become      [  *554  ] 
entitled  to  the  residuary  personal  estate  after  the  death  of  the 
widow,  that  the  sale  of  the  leasehold  estates  should  be  delayed 
until  the  expiration  of  the  under-leases  granted  by  the  testator  ; 
and  in  case  the  trustees  should  find  that  the  delay  was  for  their 
benefit,  he  was  to  inquire  further,  what  compensation  the  widow 
would  be  entitled  to  in  respect  of  her  loss  of  income  by  the  delay 
of  sale  from  the  death  of  the  testator  until  the  present  time ; 
and  what  she  would  be  further  entitled  to  in  respect  of  her 
future  loss  of  income  from  the  present  time  until  the  expiration 
of  the  under-leases. 

But  his  Honour  refused  to  make  any  order  with  respect  to  the 
expense  occasioned  by  the  dry  rot,  considering  that  it  was  an 
expense  to  which  a  tenant  for  life  choosing  to  occupy  a  mansion- 
house  must  submit.  And  his  Honour  also  observed,  that  upon 
the  principle  of  this  order  he  must  have  directed  the  inquiry, 
even  if  there  had  been  no  personal  estate  applicable  to  satisfy 
the  expense ;  and  must  have  directed  the  expense  to  be  a  charge 
upon  the  real  estate. 


NATLOE  V.  WINCH.  ,  is^* 

Jan.  27,  28, 
(1  Sim.  &  St.  555-567 ;  S.  C.  2  L.  J.  Ch.  132.)  ^ 

The  Court  cannot  inquire  into  the  adeqiiacy  or  inadequacy  of  the  Lbach,  V.-C. 
consideration  of  a  compromise  fairly  and  deliberately  made.    The  rule         [  555] 
that  a  trustee  cannot  purchase  from  his  cestui  que  trust  prevails  only 
where  the  relation  of  trustee  gives  an  advantage. 

John  Winch,  by  his  will,  dated  the  8th  of  March,  1796,  be- 
queathed to  the  plaintiff,  then  the  wife  of  E.  Mealy,  an  annuity 
of  600!.  per  annum,  to  commence  six  months  after  his  decease, 
for  her  life,  and  the  issue  from  her  body  lawfully  begotten ;  in 
failure  of  which  to  revert  to  his  heirs ;  and  he  requested  his 
friends,  N.  E.  Kindersley  and  T.  Cockburn,  to  act  as  trustees 
for  her,  so  that  the  annuity  might  be  secured  for  her  sole  use 
and  benefit,  and  that  it  might  be  paid  to  her  quarterly,  or  half- 

Q  2 
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Natlor      yearly,   as  they  might  deem  proper;    and   he  appointed  his 
Winch.      brothers,  George  Winch  and  James  Winch,  his  executors  and 
residuary  legatees. 

The  testator  died  soon  after  the  date  of  his  will ;  and  the 
executors  proved  it  in  the  Mayor's  Court  at  Madras  Patnam, 
where  the  testator  and  the  plaintiff  were  resident  at  the  time  of 
making  his  will,  and  of  his  death. 

By  an  indenture  dated  the  8th  of  March,  1798,  made  between 
4  the  executors  of  the  one  part,  Adrian  and  John  De  Fries  of  the 
second  part,  and  Mr.  Eindersley  and  Mr.  Gockbum,  the  trustees 
for  the  plaintiff  under  the  will,  of  the  third  part,  after  reciting 
the  will,  and  that  Mr.  Eindersley  and  Mr.  Gockbum  had  declined 
accepting  the  trusts  of  it  for  a  longer  period  than  the  natural 
life  of  the  plaintiff,  the  executors  assigned  to  A.  and  J.  De  Fries, 
their  heirs,  executors  and  administrators,  the  sum  of  20,000 
L  *666  ]  star  pagodas,  part  of  *the  testator's  estate,  upon  trust  to  pay,  out 
of  the  interest  and  produce  of  that  sum,  the  annuity  of  600Z.  to 
Mr.  Eindersley  and  Mr.  Gockbum,  their  heirs,  executors  or 
administrators,  for  the  sole  use  and  benefit  of  the  plaintiff  during 
her  life ;  and  after  her  decease,  to  repay  the  principal  sum  of 
20,000  star  pagodas  to  the  executors,  who  thereby  bound  them- 
selves, their  heirs,  executors  or  administrators,  upon  such  repay- 
ment, to  cause  the  said  annuity  of  600Z.  to  be  paid  to  such  issue 
of  the  body  of  the  plaintiff  as  should  or  might  be  lawfully 
begotten  during  the  time  of  his,  her  or  their  natural  lives,  or  the 
lives  of  the  survivor  or  survivors,  to  each  an  equal  part  or  share, 
with  benefit  of  survivorship,  agreeably  to  the  true  meaning  and 
intent  of  the  will,  in  such  manner  as  they  would  have  been 
bound  to  do  if  that  deed  had  not  been  made.  It  was  also  pro- 
vided by  this  deed,  that  if  the  executors  should  find  it  advan- 
tageous to  the  estate  to  remit  the  principal  sum  of  20,000 
pagodas  to  England,  and  to  place  the  same  in  the  public  funds, 
with  such  other  and  further  sum  as  might  be  sufficient  to  produce 
an  interest  equal  to  the  annuity,  it  should  be  lawful  to  the 
parties  to  enter  into  such  other  and  further  agreement  as  might 
be  requisite  for  that  purpose. 

The  plaintiff,  as  well  as  her  trustees  and  the  executors,  were, 
at  the  time  when  this  deed  was  executed,  resident  in  India  ;  and 
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althoagh  she  was  not  made  a  party  to  the  deed,  she  was  privy      Natlor 
to  it,  approved  of  it,  and  acted  ander  it.  Wikch. 

In  the  year  1799,  the  executors  came  to  England,  and  proved 
the  will  in  the  Prerogative  Court  of  Canterbury.  In  1808,  the 
plaintiff  being  then  a  widow,  intermarried  with  Mr.  H.  Naylor. 

By  the  settlement  dated  the  16th  of  December,  1808,  made  [  557  ] 
in  contemplation  of  this  marriage,  the  plaintiff  assigned  to 
Mr.  Kindersley  and  Mr.  Cockbum  and  two'  other  gentlemen 
the  annuity  of  6002.  "  given  and  bequeathed  by  the  will  of  the 
said  John  Winch  to  or  in  trust  for  her  and  the  issue  of  her 
body,"  upon  trust  to  pay  the  same  to  the  plaintiff  herself,  for 
her  life,  for  her  separate  use ;  and,  after  her  decease,  ''  upon  the 
trusts  by  the  will  of  the  testator  directed  and  declared  of  and 
concerning  the  same." 

In  1809,  the  trustees  under  this  settlement  filed  a  bill  in  this 
Court  against  the  executors,  the  plaintiff  and  her  husband,  and 
a  child  of  the  marriage  then  bom,  for  the  purpose  of  compelling 
the  executors  to  invest  in  the  English  funds  as  much  money  as 
would  produce  the  annuity  of  6002. ;  and  in  this  bill  it  was 
suggested  that  the  plaintiff  claimed  to  be  entitled  to  the  annuity, 
not  for  her  life  only,  but  absolutely.  In  the  deed  of  1798,  and 
in  the  marriage  settlement  of  1808,  it  had  been  taken  for 
granted  that  the  plaintiff  was  entitled  for  life  only.  The 
executors  had  refused  to  make  the  investment  required  in  the 
English  funds,  inasmuch  as  it  would  occasion  a  great  loss  to 
them  as  the  residuary  legatees  of  the  testator's  estate ;  and 
they  also  insisted  upon  a  right  to  compel  the  plaintiff  to  accept 
her  annuity  from  the  20,000  star  pagodas  in  India,  according 
to  the  deed  of  1798. 

In  March,  1812,  it  was  agreed  between  the  plaintiff,  her 
husband,  the  trustees,  and  the  surviving  executor  (the  other 
executor  being  then  dead),  that  upon  a  proper  investment  being 
made  in  the  public  funds  of  Great  Britain  for  answering  the 
annuity  of  6002.,  the  suit  instituted  in  1809  should  be  ter- 
minated *and  the  bill  dismissed.  Accordingly  a  deed  dated  the  [  •658  ] 
28rd  of  March,  1812,  between  the  plaintiff  and  her  husband 
of  the  first  part,  the  trustees  of  the  settlement  of  1808  of  the 
second  part,  and  the  surviving  executor  of  the  third  part,  was 
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Natloe  prepared  and  duly  executed  by  all  parties.  This  deed,  after 
Winch,  reciting  the  various  circumstances  already  mentioned,  recited 
that  '^  doubts  were  entertained  respecting  the  true  construction 
and  effect  of  the  testator's  will  in  certain  contingencies ;"  and 
that  it  had  been  agreed  to  invest  a  sufGicient  sum  in  the  funds 
of  Great  Britain,  for  the  purpose  of  securing  the  annuity  upon 
all  the  trusts  declared  concerning  the  same  in  the  will  of  the 
testator, ''  except  so  far  as  the  said  trusts  are  altered  by  virtue 
of  these  presents;"  and  also  reciting  that  the  executor  had 
accordingly  invested  the  sum  of  12,000Z.  Navy  Five  per  Cent. 
Annuities  in  the  joint  names  of  himself  and  another  trustee 
named  by  him,  and  of  Mr.  Eindersley  and  Mr.  Gockbum, 
witnessed  that,  for  declaring  the  trusts  of  the  sum  of  12,000/. 
Navy  Five  per  Cent.  Annuities  so  invested,  it  was  declared  and 
agreed  by  all  the  parties  that  the  trustees  in  whose  names  that 
sum  was  invested  should  stand  possessed  thereof  in  trust  to 
pay  the  dividends  thereof  to  the  plaintiff  for  life,  for  her  sole 
and  separate  use,  in  satisfaction  of  the  annuity  of  600Z.,  and  in 
lieu  of  all  interest  in  the  20,000  star  pagodas,  and,  after  her 
decease,  to  stand  possessed  of  the  capital  sum  of  12,000/.  Navy 
Five  per  Cent.  Annuities,  upon  the  trusts  and  for  the  intents 
and  purposes  created  by  the  testator  concerning  the  annuity 
of  600/.  **  except  so  far  as  the  same  trusts  were  varied  by  the 
assignment  thereby  made  by  the  plaintiff  and  her  husband  of 
all  their  interest,  in  any  event,  contingency  or  possibility  in 
the  capital  sum  of  12,000/.  Five  per  Cent.  Annuities  after  the 
[  •Bbd  ]  decease  of  the  plaintiff,  whether  such  right  or  *interest  should 
vest  in  the  plaintiff  and  her  husband  in  their  own  right,  or 
as  representative  of  any  of  her  children,  or  by  any  other  means 
whatsoever ;"  and  it  was  thereby  provided  that,  in  case  the 
plaintiff's  husband  should  survive  her,  and  the  executor  should 
on  her  death  become  entitled,  by  virtue  of  the  testator's  will  or 
otherwise,  for  his  own  use,  to  any  part  of  the  capital  sum  of 
12,000/.  Navy  Five  per  Cents,  then  that  a  sufficient  pArt  thereof 
should  be  conveyed  to  trustees,  in  order  that  the  plaintiff's 
husband  should  receive  out  of  the  dividends  an  annuity  of  300/. 
for  his  life ;  and  the  plaintiff  and  her  husband  accordingly 
assigned  to  the  executor,  absolutely,  all  right  and  interest  in 
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the  12,000Z.  Navy  Five  per  Cents,  that  might  accrue  to  them  Natlob 
in  any  [event  after  the  death  of  the  plaintiff,  or  in  right  of  winch. 
representation  to  any  of  the  plaintiff's  children. 

The  plaintiff's  husband  died  some  time  before  the  present  bill 
was  filed  by  her  against  the  surviving  executor,  the  trustees  of 
the  settlement  of  1808,  the  trustees  under  the  deed  of  1812,  and 
the  children  of  the  plaintiff,  praying  to  have  it  declared  that  she 
took  an  absolute  interest  in  the  annuity  of  600Z.  under  the  will 
of  the  testator,  and  to  have  transferred  to  her  the  capital  sum  of 
12,000Z.  Navy  Five  per  Cent.  Annuities. 

Mr.  Home,  and  Mr.  Kindersley,  for  the  plaintiff : 

I.  Under  the  will  the  plaintiff  must  be  held  to  be  absolutely 
entitled  to  the  annuity ;  and,  as  the  deed  of  compromise  pro- 
ceeded upon  a  mistake  as  to  the  nature  of  her  interest  in  the 
annuity,  she  cannot  be  bound  by  it.  The  interest  which  the 
plaintiff  took  in  the  annuity  under  the  will  was  an  estate  in 
the  nature  of  a  fee-simple  *conditional  at  common  law.  Turner  [  •seo  ] 
V.  Turner, \  *  *  personal  only  as  to  its  remedy,  but  real  as  to 
its  descent.  "^  *  In  the  present  case  it  is  plain  that  the  plaintiff 
was  ignorant  of  the  extent  of  the  interest  which  she  had  in  this 
annuity,  and  could  not  intend  to  give  up  a  perpetuity  in  the 
annuity,  because  she  did  not  know  that  she  was  entitled  to  a 
perpetuity  in  it.  *  *  At  that  time  she  had  two  children  bom,  [  562  ] 
and  her  interest  in  the  annuity  had  become  absolute.  *    *    * 

The  person  who  made  the  compromise  with  the  plaintiff  by 
the  deed  of  1812,  was  the  executor,  who  was  himself  a  trustee 
for  the  plaintiff  who  was  at  that  time  a  married  woman,  and 
was  not  therefore  competent  to  enter  into  such  an  arrangement 
with  her.  It  was  his  duty  to  protect  her  interests  under  the 
will  in  the  property  which  was  given  to  her  separate  use. 


Mr.  Wigram,  for  the  trustees.  [  563  ] 

Mr.   Sugden  and  Mr.  Collinson,  for  the  defendants,   the 
infant  children  of  the  plaintiff.    »    *     * 

t  1  Br.  0.  C.  323. 
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Naylor  Mr.  Heald  and  Mr.  Simpkineon  for  the  defendant  Winch, 

WiKCH.  ^^^  executor : 

[  ^64  ]  Qi|^Q  doubts  which  existed  as  to  the  extent  and  nature  of  the 

interest  which  the  plaintiff  took  in  the  annuity  under  the  will, 
formed  an  adequate  consideration  for  the  compromise  which 
was  effected  by  the  deed  of  1812.  No  case  of  fraud  is  made 
out  by  the  plaintiff ;  and  there  was  no  mistake  to  enable  the 
Court  to  say  that  the  deed  of  1812  ought  to  be  set  aside.  That 
deed  was  settled  under  the  best  legal  advice  on  behalf  of  all 
parties  :  there  was  nothing  like  surprise ;  and  the  rights  of  all 
the  parties  to  that  deed  must  be  held  to  be  bound  by  it.  If,  as 
was  contended  on  behalf  of  the  children,  the  plaintiff  took  only  a 
life  estate,  then  it  is  plain  that  the  executor  was  a  very  consider- 
able loser  on  this  compromise,  which  proceeded  upon  the  notion 
that  the  plaintiff  had  something  more  than  a  mere  life  estate  in 
the  annuity.  The  construction  of  the  will  admitted  of  doubt ; 
that  doubt  was  a  sufficient  consideration  for  the  compromise, 
and  the  deed  of  compromise  is  unimpeachable. 

The  Yige-Chakgellob  [after  stating  the  facts  of  the  case]  : 

If  a  party,  acting  in  ignorance  of  a  plain  and  settled  principle 
of  law,  is  induced  to  give  up  a  portion  of  his  indisputable 
property  to  another  under  the  name  of  compromise,  a  court  of 
equity  will  relieve  him  from  the  effect  of  his  mistake.  But 
[  ^565  ]  where  a  doubtful  ^question  arises,  such  as  this  question  of 
construction  upon  the  will  of  the  testator,  it  is  extremely 
reasonable  that  parties  should  terminate  their  differences  by 
dividing  the  stake  between  them,  in  the  proportions  which  may 
be  agreed  upon.  In  this  bill  it  is  generally  alleged  that  the 
plaintiff  was  fraudulently  drawn  into  this  deed.  But  that  alle- 
gi^tion  is  totally  unsupported  by  evidence ;  and  on  the  contrary 
it  is  proved,  by  the  defendant  the  executor,  that  the  transaction 
of  the  compromise  proceeded  upon  great  deliberation  on  the 
part  of  the  plaintiff,  her  husband,  and  her  trustees ;  and  that 
the  deed  was  settled  on  behalf  of  all  parties,  by  one  of  the  most 
respectable  names  in  the  profession,  the  late  Mr.  Shadwell. 

It  is  said  that  there  was  either  no  consideration  passing  to  the 
plaintiff,  or  a  consideration  grossly  inadequate.   That  there  was 
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consideration  is  quite  clear — the  investment  of  the  12,000L  Navy  Naylor 
Five  per  Cents,  in  lieu  of  the  20,000  pagodas,  and  the  pajonent  winch. 
of  the  costs  of  the  suit  in  1809,  and  the  covenant  for  securing 
the  800Z.  a  year  to  the  husband  for  his  life,  if  he  should  survive 
the  plaintiff,  out  of  any  interest  which  the  executor  might  acquire 
in  the  capital  sum  or  stock,  either  by  the  assignment  of  the 
plaintiff  and  her  husband,  or  otherwise  howsoever. 

Where  a  compromise  of  a  doubtful  claim  is  entered  into 
fairly,  and  with  due  deliberation  and  upon  consideration,  a 
court  of  justice  cannot  inquire  into  the  supposed  adequacy  or 
inadequacy  of  the  consideration.  Where  is  it  to  find  a  scale  for 
determining  the  true  measure  of  adequacy  ?  If  a  Court  is  in 
such  a  case  to  be  governed  by  its  judicial  opinion  upon  the  rights 
of  the  parties,  then,  to  him  who  by  that  opinion  is  held  *to  be  [  •J')66  ] 
entitled  to  the  whole  property,  no  consideration  can  be  really 
adequate  which  is  less  than  the  whole,  and  no  compromise  can  ever 
bind  the  successful  claimant.  It  is  for  this  reason,  and  because 
I  consider  it  to  be  wholly  immaterial  for  the  purpose  of  deciding 
upon  the  validity  of  the  deed  of  compromise,  that  I  do  not 
give  any  opinion  upon  the  arguments  by  which  the  counsel  for 
the  plaintiff  assert  her  claim  to  the  perpetual  annuity.  It  is 
enough  to  support  this  deed,  that  there  was  a  doubtful  question 
and  a  compromise  fairly  and  deUberately  made  upon  considera- 
tion; and  the  actual  rights  of  the  parties,  whatever, they  might 
be,  cannot  affect  the  question. 

It  is  said,  in  respect  of  the  nature  of  the  property  and 
of  the  situation  of  the  plaintiff  as  a  married  woman,  that 
this  deed  will  not  have  the  beneficial  effect  in  favour  of  the 
executor  which  was  intended  by  it.  But  assuming  this  to  be  so 
for  the  sake  of  argument,  does  it  form  any  reason  why,  at  the 
request  of  the  plaintiff,  the  deed  is  to  be  declared  void  ?  If  the 
plaintiff,  by  reason  of  some  incapacity  on  the  part  of  the  executor, 
had  not  the  full  benefit  for  which  she  contracted,  she  might 
with  reason  challenge  the  deed.  But  if  the  defendant  is 
willing  to  stand  by  the  deed  as  it  is,  can  she  take  from  him 
what  it  may  actually  give  him,  because  the  bargain  is  less  bene- 
ficial to  him  than  she  intended  it. 

It  is  next  contended  that  the  executor  was  a  trustee  for  the 
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Naylor  plaintiff,  and  incapable  therefore,  upon  principles  of  general 
WiKGH.  policy,  of  dealing  with  his  cestui  que  trust,  in  respect  of  the 
trust  property.  An  executor  is  in  an  artificial  sense  a  trustee 
for  every  legatee  until  th^  legacy  is  paid  or  invested.  But  it 
[  *567  ]  is  at  least  doubtful  ^whether,  under  the  circumstances  of  this 
case,  the  trust,  in  that  artificial  sense,  was  not  determined. 
The  material  dispute  between  the  parties  was  whether  the 
investment  of  the  20,000  pagodas  was  not,  as  to  the  plaintiff 
and  her  actual  trustees,  a, satisfaction  of  the  annuity;  and  this, 
not  in  respect  of  the  state  of  the  assets  of  the  testator  (for  there 
the  executor  might  be  considered  a  trustee),  but  in  respect  of  the 
contract  of  the  plaintiff  and  her  trustees  which  the  executor 
insisted  gave  to  him  a  personal  benefit  as  residuary  legatee. 

Where  the  policy  of  this  Court  prevents  a  trustee  from  deal- 
ing with  his  cestui  que  trust,  it  is  upon  the  principle  that  his 
situation  as  trustee  gives  him  an  advantage  in  such  dealing. 
If  this  executor  could  in  any  sense  be  called  a  trustee,  yet,  inas- 
much as  there  was  no  question  of  assets,  and  as  the  dealing 
proceeded  entirely  upon  his  character  of  residuary  legatee,  it 
is  impossible  that  he  could  derive  any  advantage  in  dealing 
with  the  plaintiff  and  her  trustees  from  his  character  of 
executor. 

BUI  dismissedy  with  costs. 

The  Yice-Changellor  said  that  his  reason  for  giving  the 
defendant  costs  was  that  the  plaintiff  did  not  seek  to  avoid  this 
compromise  until  after  the  death  of  her  husband,  whereby  one 
of  the  considerations  to  the  plaintiff  had  failed. 
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HONT  V.  HONT.  i824. 

Jan,  29. 

(1  Sim.  &  St.  568—581.)  

Lkaoh,  v.- 

If  a  tenant  for  life  has  rendered  accounts  to  the  remainderman  of        [  s^g  ] 

timber  cut  by  him  during  a  period  of  more  than  six  years  before  a  bill 

is  filed  against  him  for  an  account  of  the  timber  and  of  the  value  of 

it,  the  Statute  of  Limitations  cannot  be  pleaded  to  the  bill  ;  for  though, 

if  the  remainderman  had  brought  an  action  of  trover,  the  tenant  for 

life  might,  notwithstanding  the  rendering  of  the  accounts,  have  pleaded 

the  statute,  he  could  not  have  done  so  if  the  remainderman  had  brought 

an  action  of  assumpsit. 

The  bill  stated  that  the  Beverend  John  Honj,  the  grandfather 
of  the  plaintiff,  by  his  will,  after  giving  certain  parts  of  his 
real  estates  to  his  son  William  Hony,  since  deceased,  the 
plaintiff's  late  father,  for  life,  and  to  his  issue  in  strict  settlement, 
gave  all  his  other  lands  and  tenements  and  hereditaments  to 
certain  persons  therein  named,  in  fee-simple,  to  the  use  of  his 
son,  the  defendant  John  Hony,  and  his  assigns,  for  his  natural 
life ;  with  remainder  to  trustees  to  preserve  contingent  remain- 
ders ;  with  remainder  to  his  first  and  other  sons  in  tail  ;  with 
remainder  to  the  use  of  William  Hony  and  his  assigns,  for  his 
natural  life ;  with  remainder  to  trustees  to  preserve  contingent 
remainders ;  with  remainder  to  his  first  and  other  sons  in  tail : 
that  the  testator  left  him  surviving  his  sons  William  Hony  and 
John  Hony  :  that  the  testator  died  in  or  about  the  year  1767  : 
that,  at  the  death  of  the  testator,  John  Hony  was  an  infant  of 
the  age  of  sixteen  years,  or  thereabouts :  that,  upon  the  death 
of  the  testator,  some  person,  on  behalf  of  John  Hony,  entered 
into  the  possession  or  receipt  of  the  rents  and  profits  of  the 
hereditaments  and  premises  devised  to  him  for  his  life ;  and 
that,  upon  his  attaining  the  age  of  twenty-one  years,  which  he 
did  in  the  year  1772,  he,  in  his  right,  entered  into  the  possession 
and  into  the  receipt  of  the  rents  and  profits  of  the  premises  so 
devised  to  him  for  his  life :  that  John  Hony  was  a  bachelor : 
that  William  Hony,  the  plaintiff's  father,  died  in  1795,  leaving  the 
plaintiff  his  eldest  son  and  heir-at-law:  that,  in  manner  aforesaid, 
subject  to  the  life  estate  of  John  Hony,  the  plaintiff  was  tenant 
in  *tail  general  of  the  premises  devised  to  John  Hony  for  his      [  *569  1 
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HoNY       life,  and  would  as  such,  upon  the  death  of  John  Hony,  be  entitled 

HoNY.  to  the  possession  thereof,  in  case  John  Hony  should  die  without 
leaving  any  child.  That  at  the  time  of  the  death  of  the  testator, 
or  prior  to  the  year  1794,  there  were  divers  large  timber  and 
timber-like  and  other  trees  growing  upon  the  premises  devised  to 
John  Hony  for  his  life,  and  which,  were  of  considerable  value : 
that  John  Hony,  notwithstanding  he  was  tenant  for  life  only  of 
the  same  premises,  prior  to  the  year  1794,  caused  divers  large 
quantities  of  such  timber  and  timber-like  and  other  trees  to  be 
cut  down  and  sold,  and  received  the  money  arising  from  such 
sale,  and  applied  the  same  to  his  own  use :  that,  in  and  since 
the  year  1794,  John  Hony  had  cut  down  and  sold  divers  other 
large  quantities  of  such  timber  and  timber-like  and  other  trees 
growing  upon  the  same  premises,  and  had  applied  the  money  aris- 
ing from  such  sale  to  his  own  use :  that  the  plaintiff  had  only 
lately  discovered  that  John  Hony  had  done  so,  and  that  he  was 
not  entitled  so  to  do ;  and,  soon  after  the  plaintiff  had  made  such 
discovery,  he  caused  applications  to  be  made  to  John  Hony,  that 
he  would  render  to  him  an  account  of  the  number  of  timber  and 
timber-like  and  other  trees  which  he  the  said  John  Hony  had  cut  or 
caused  to  be  cut  down  from  the  premises  devised  to  him  for  life, 
and  for  the  value  thereof  and  interest  on  the  value  thereof,  and 
that  the  same  should  be  laid  out  and  accumulated,  to  be  paid  to 
the  plaintiff  in  case  John  Hony  should  die  without  leaving  any 
issue ;  but  John  Hony  had  refused  to  do  so  ;  and  although  he 
had  rendered  some  account  of  the  sums  produced  by  the  sale  of 
the  timber  so  cut  or  caused  to  be  cut  down  by  him,  making  the 

[  •570  ]  same  amount,  from  *the  year  1794  to  the  year  1821,  both  inclusive, 
to  1,6012.  is.  id.  yet  the  plaintiff  charged  that  such  account  was 
very  inaccurate,  and  that  the  timber  and  timber-like  and  other 
trees  which  were  cut  or  caused  to  be  cut  down  by  John  Hony 
from  the  premises,  between  the  year  1794  to  1821,  both  inclusive, 
were  of  much  greater  value,  and  were  sold  by  him  for  sums 
exceeding  l,601i.  48.  4d.    *    *    ♦ 

[  571  ]  The  bill  prayed  that  an  account  might  be  taken  of  all  timber 

and  timber-like  and  other  trees  which  in  and  since  the  year  1794 
had  been  cut  or  caused  to  be  cut  down  by  the  defendant  from 
the  premises  devised  to  him  for  life  and  of  the  value  thereof  in 
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each  'year ;  and  that  the  defendant  might  be  decreed  to  pay  hony 
what  should  be  so  found  to  be  the  value  thereof,  together  with  hony. 
interest  thereon,  from  the  time  at  which  he  received  or  might 
have  received  such  value ;  that  the  sums  which  should  be  so 
found  due  from  the  defendant  might  be  laid  out  in  the  name  of 
the  Accountant-General  in  trust  in  the  cause,  and  accumulated 
for  the  benefit  of  the  person  or  persons  who  might  be  entitled 
thereto  upon  the  death  of  the  defendant.     *    *    * 

[To  this  bill  the  defendant  put  in  a  plea  of  the  Statute 
of  Limitations,  21  James  I.] 

Mr.  HecUd  and  Mr,  Swanston,  in  support  of  the  plea :  [  678  ] 

The  question  is,  whether  a  person  having  a  life  interest  only, 
and  having  cut  timber  on  the  estate,  can  be  called  upon  to 

account  in  a  court  of  equity  for  a  greater  period  than  six  years. 

«     *     « 

The  plaintiff's  claim  is  merely  legal.     He  suggests  no  equity       [  579  ] 
to  entitle  him  to  any  peculiar  relief  in  this  Court.     *    *    ♦ 

Mr.  Hart  and  Afr.  Koe,  for  the  plaintiff,  said  that  the  owner  [  580  ] 
of  the  inheritance  had  three  remedies  for  waste  committed  by 
the  tenant  for  life;  that  he  might  either  bring  an  action  of 
waste,  of  trover,  or  for  money  had  and  received  where  the  timber 
had  been  sold ;  and  that,  in  the  last  of  those  actions,  a  new 
cause  of  action  arose  whenever  an  account  of  the  timber  cut  and 
sold  was  rendered  to  the  remainderman ;  and  that  therefore  the 
account  rendered  in  this  case  prevented  the  Statute  of  Limi- 
tations from  being  a  good  bar  to  the  relief  prayed  by  the  bilj. 

Thb  Vicb-Chancbllor  : 

It  is  clear  upon  the  authorities  that  the  plaintiff  might  have 
elected  to  bring  an  action  of  assumpsit,  and  not  trover,  for 
the  monies  had  and  received  by  the  defendant  from  the  sale 
of  timber,  and  that  the  rendering  of  the  account,  as  alleged  by 
the  bill,  would  have  been  an  acknowledgment  by  the  defendant, 
which,  in  the  action  of  assumpsit,  would  have  taken  the  case 
out  of  the  Statute  of  Limitations.  The  plaintiff  does  not  in 
this  bill  impeach  the  sale  of  timber  as  improperly  or  improvi- 
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HoNY  dently  made  by  the  defendant ;  and,  though  he  prays  an  account 
HoNY.  of  the  value,  it  would  be  quite  consistent  with  the  case  made  by 
the  bill  that  he  should  seek  a  decree  for  an  account  of  the 
[  *r>8i  ]  produce  *of  the  sales  as  truly  representing  the  value.  I 
consider  the  bill  here,  therefore,  as  analogous  to  the  action  of 
assumpsit,  and  that  the  alleged  render  of  the  account  defeats  the 
plea  of  the  Statutes  of  Limitations. 

Plea  overruled. 


1824  WILLIAMS  V.   PEICE.t 

(1  Sim.  &  St.  581—587  ;  S.  0.  2  L.  J.  Ch.  105.) 


Feb.  9. 


Leach,  V.-C. 

r  5gl  j  Where  a  creditor  takes  from  his  debtor  an  assignment  of  a  debt 

due  from  a  third  person  as  a  security  for  his  demand,   and,  by  his 
wilful  default  the  debt  becomes  irrecoverable,  he  must  bear  the  loss. 

By  an  indenture  dated  the  4th  of  February,  1817,  and  made 
between  Walter  Price  of  the  one  part  and  John  Price  of  the 
other  part,  after  reciting  that  Walter  Price,  in  Hilary  Term, 
1816,  obtained  a  judgment  in  the  Court  of  King's  Bench  against 
James  Price,  in  an  action  of  debt  upon  a  bond  for  1,600Z.  and 
that  there  was  then  due  to  Walter  Price,  for  principal  and 
interest  upon  the  judgment,  the  sum  of  520Z.,  and  that  Walter 
Price  was  indebted  to  John  Price  in  the  sum  of  520i.,  and,  in 
order  to  secure  to  him  the  due  payment  thereof  with  interest, 
had  proposed  and  agreed  to  assign  the  judgment,  and  all  monies 
due  and  owing  to  him  by  virtue  thereof,  to  John  Price  in  manner 
therein  mentioned,  Walter  Price  assigned  to  John  Price  the 
judgment  and  all  money  then  due  and  to  become  due  thereon, 
subject  to  a  proviso  that,  if  Walter  Price,  his  executors, 
administrators  or  assigns,  should  pay  to  John  Price  the  sum  of 
520Z.  with  interest  for  the  same  at  52.  per  cent,  on  the. 4th  of 
February,  1818,  then  next,  the  indenture  should  become  void ; 
and  Walter  Price  thereby  covenanted  with  John  Price  that  he, 
his  heirs,  executors  or  administrators  would  pay  to  John  Price 
[  •582  ]      the  520Z.  and  interest  at  the  time  before  mentioned.     *In  October, 

t  Mayer  v.  Murray  (1878)  8  Ch.  D.  424,  47  L.  J.  Cb.  605. 
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1818,  Walter  Price  died,  having  appointed  the  plaintiffs  his  exe-  Williams 
cutors.  In  June,  1818,  the  defendant  sued  out  execution  on  the  price. 
judgment  against  James  Price,  but,  in  consequence  of  his  attorney 
being  then  otherwise  engaged,  the  execution  was  not  put  into  the 
sheriff's  hands ;  and,  in  August  following,  James  Price  paid  to  John 
Price  300Z.  in  part  payment  of  the  520Z.  and  promised  to  pay  the 
balance ;  upon  which  the  defendant  refrained  from  putting  the 
execution  into  the  sheriff's  hands.  No  further  payment  being 
made  on  account  of  the  debt,  John  Price,  after  many  ineffectual 
applications  had  been  made  by  him  to  James  Price,  caused 
another  execution  to  be  issued  against  him  in  April,  1819,  for  the 
residue  of  the  debt;  but  that  execution  having  been  issued  in 
the  name  of  Walter  Price,  no  levy  was  made  under  it,  because 
Walter  Price  was  then  dead.  Some  correspondence  afterwards 
took  place  between  John  and  James  Price,  and  the  latter  having 
requested  the  former  to  give  him  further  time  for  payment  of 
the  money  due,  and  promised  that  it  should  be  shortly  paid  out 
of  the  purchase  money  of  an  estate  which  he  had  contracted  to 
sell,  John  Price  agreed  to  give  James  Price  further  time  for  the 
payment  of  the  debt.  In  Trinity  Term,  1819,  the  remainder  of 
the  debt  being  still  unpaid,  John  Price  caused  the  judgment  to  be 
revived,  and  sued  out  execution ;  but,  when  it  was  sent  down  to 
be  levied,  he  discovered  that  the  effects  of  James  Price  were  then 
in  possession  of  the  sheriff  under  execution  at  the  suit  of  two 
other  creditors,  so  that  no  levy  was  made  under  it.  In 
November,  1819,  and  January,  1820,  James  Price  then  sent 
John  Price  two  bills  of  exchange,  one  for  50Z.  and  the  other  for 
35i.,  in  further  discharge  of  the  debt.  But  these  bills  were  both 
protested.  John  Price  commenced  an  action  against  the 
plaintiffs,  the  executors  *of  Walter  Price,  upon  the  covenant  [  •583  | 
contained  in  the  indenture  of  assignment,  to  recover  the 
remainder  of  the  debt.  Upon  which  the  plaintiffs  commenced 
this  suit.  The  bill  after  stating  that  John  Price,  in  con- 
sideration of  the  300/.,  agreed,  without  the  authority  or  know- 
ledge of  the  plaintiffs,  to  allow  James  Price  further  time  for 
payment  of  the  residue  of  the  debt,  prayed  that  he  might  be. 
perpetually  restrained  from  proceeding  in  the  action. 
The  cause  now  came  on  to  be  heard. 


240  1824.     CH.     1  SIM.  &  ST.  588—586.  [r.b. 

Williams  Mr.  Sugden  and  Mr.  Knight ,  for  the  plaintiff: 

V, 

Pbice.  *    *    Here  it  is  only  necessary  to  prove  a  general  course 

of  forbearance  on  the  part  of  the  assignee,  during  which  the 
circumstances  of  the  debtor  have  been  failing,  and  the  debt  is 
ultimately  lost.  It  appears  from  the  facts  stated  in  the 
pleadings,  that  such  was  the  conduct  of  the  defendant  in  this 
case.  Had  he  used  due  diligence  it  is  quite  clear  that  he  might 
have  received  the  whole  of  his  debt.  But  he  forbore  to  enforce 
payment  until  the  defendant  had  become  insolvent,  and  therefore 
must  suffer  from  the  effects  of  his  own  neglect.  [They  cited 
Ex  parte  Mure  (2  Cox,  63)  and  Samuel  v.  HaworihA] 

[  584  ]  Mr.  Heald  and  Mr.  Simpkinsoii,  for  the  defendant : 

This  is  not  a  case  in  which  a  surety  claims  to  be  discharged 
on  account  of  time  having  been  given  by  the  creditor  to  the 
principal  debtor.  But  here  the  principal  debtor  says  that  he 
is  discharged  because  the  creditor  gave  time  to  the  surety.  This 
is  a  new  case.  The  case  of  Ex  parte  Mure  does  not  apply ;  for 
there  the  debt  due  to  Sir  B.  Turner  from  the  Woodbridges 
exceeded  the  debt  assigned  by  them  to  him ;  and  the  assign- 
ment in  that  case  was  an  absolute  assignment,  in  part  payment 
of  the  debt.  Here  the  assignment  is  made  subject  to  redemp- 
tion, and  as  a  collateral  security  only.  Lord  Thurlow,  C.  in 
his  judgment  in  that  case,  takes  the  distinction  between  an 
absolute  assignment  and  an  assignment  by  way  of  security  only. 
[They  cited  Ex  parte  Gifford,l  and  other  cases.] 

I  586  J  Mr.  Knight,  in  reply : 

The  equity  on  which  this  bill  proceeds  is  one  relating  soldy 
to  the  circumstances  in  which  the  parties  stand.  If  an  assignee 
of  a  debt  will,  without  consulting  the  assignor,  deal  with  a 
debtor  as  his  own,  and  will  continue  giving  him  indulgence  from 
time  to  time  when  he  is  in  declining  circumstances,  assuming, 
in  the  most  unequivocal  maimer,  and  adopting  the  debt  as  his 
own  by  issuing  three  executions  for  the  recovery  of  it,  is  he  not 
to  be  answerable  to  the  person  who  pledged  the  debt  ?    *     *     * 

t  17  B.  R.  81  (3  Mer.  212).  J  6  E.  R.  53  (6  Yes.  805). 
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The  Vicb-Chancbllor  :  Williams 

v. 
The  question  here  is,  what  is  the  degree  of  diligence  which       Pbicb. 

a  creditor  accepting  from  his  debtor,  by  way  of  collateral  t  ^^^  3 
security,  the  assignment  of  a  judgment  recovered  by  that 
debtor  against  a  stranger,  is  bound  to  use  for  the  purpose  of 
enforcing  satisfaction  of  that  judgment.  It  is  not  necessary  to 
determine  whether  such  a  creditor  is  bound,  at  all  events,  to  use 
legal  diligence  to  give  effect  to  the  judgment,  or  whether  he  may 
remain  passive  until  required  by  the  assignor  to  resort  to  legal 
diligence.  Here  the  creditor,  by  suing  out  execution,  assumed, 
as  it  were,  the  possession  or  control  of  this  judgment  in  exclusion 
of  the  assignor,  and  is  within  the  principle  which  charges  the 
creditor  in  possession  of  property  held  by  him  as  a  security,  not 
only  with  what  he  actually  receives,  but  with  what  he  might  have 
received  but  for  his  wilful  default  or  neglect.  I  think  it  would  be 
difficult  to  find  a  principle  for  charging  such  a  creditor  simply 
upon  the  ground  that  he  gave  time  to  the  debtor  upon  the  judg- 
ment ;  for  it  may  be  that  the  giving  of  time  is  a  provident  act, 
and  affords  the  best  chance  of  recovering  the  debt.  In  referring 
it  to  the  Master  to  take  an  account  of  what  the  defendant  has 
received,  or  might  have  received  without  his  wilful  default  or 
neglect,  in  respect  of  the  judgment  debt  assigned  to  him,  I  am, 
in  truth,  following  the  authority  of  Ex  parte  Mure,  without  think- 
ing it  necessary,  for  the  purposes  of  this  case,  to  adopt  all  the 
principles  which  are  there  stated,  t 

t  Note. — ^The  judgment  in  this  contains  the  substance  of  the  Judge's 
case  is  reported  at  greater  length  in  observations  there  reported. — ^0.  A.  S. 
2  L.  J.  Ch.    106,  but  this   report 


R.B. — ^VOL.  XXIV. 
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^^24-Q  NTJNN  V.  BAELOW.t 

-       — '    ^  (1  Sim.  &  St.  588—590 ;  S.  0.  2  L.  J.  Ch.  123.) 

LBAOB,  V,-C.  ^ 

[  688  ]  ^  personal  representatiye  may  retain  for  his  own  debt,  notwithstand- 

ing a  decree  has  been  made  in  a  snit  by  the  other  creditors  for  the 
administration  of  the  assets,  and  notwithstanding  the  assets  out  of 
which  he  seeks  to  retain  his  debt  came  to  his  hands  after  ihe  decree. 

This  was  a  creditor's  suit.  Administration  to  the  deceased,  with 
the  will  annexed,  had  been  granted  to  the  defendant  Barlow 
during  the  minority  of  the  defendant  Weatherall,  the  son  and 
heir  of  the  deceased.  In  August,  1810,  the  usual  decree  was 
made.  About  the  end  of  that  year  or  the  commencement  of  the 
next  Weatherall  came  of  age,  and  consequently  the  administra- 
tion granted  to  Barlow  ceased;  but,  in  May,  1811,  another 
administration  was  granted  to  him  as  WeatheralFs  attorney;  and 
he  was  also  appointed  receiver  of  the  testator's  real  estates.  In 
March,  1818,  he  died,  and  administration  de  bonis  non  was 
granted  to  Weatherall,  and  he  was  afterwards  appointed  receiver 
of  the  real  estates. 

Weatherall  having  received  monies  on  account  of  the  personal 
estate  as  administrator  which  he  had  not  accounted  for,  the 
plaintiffs,  in  March,  1822,  obtained  an  order  that  he  should 
account  before  the  Master  for  all  such  sums  as  he  had  then  or 
thereafter  might  receive  as  the  personal  representative  of  his  late 
father  when  he  passed  his  accounts  before  the  Master  as  receiver 
of  the  rents  and  profits  of  the  real  estates  ;  and  the  Master  was 
required  to  include  the  sum  due  in  respect  of  the  personal  estate 
in  his  report  of  rents  and  profits. 

In  Barlow's  lifetime  Weatherall  had  proved  a  debt  under  the 
decree  against  his  father's  estate.    The  Master  had  reported 
him  a  creditor  for  part  of  the  sum  proved,  and  he  was  afterwards 
paid  part  of  that  sum. 
[  589  ]  Upon  a  motion  being  made  for  the  plaintiffs  that  Weatherall 

might  be  ordered  to  pay  into  Court-  the  whole  of  the  balance 
reported  due  from  him  in  respect  of  his  father's  personal  estate 
under  the  order  of  March,  1822,  he  claimed  to  retain  the  balance 
of  the  sum  which  the  Master  had  reported  due  to  him. 


t  Lee  V.  Nuttall  (1879)  12  Ch.  D.  61,  48  L.  J.  Ch.  616. 
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Mr.  Tmney,  in  support  of  the  motion,  said  that  there  could  Nunn 
be  no  right  of  retainer  in  respect  of  assets  possessed  after  a  bablow. 
decree  against  the  personal  representative  for  an  account ;  that 
the  decree  was  in  the  nature  of  a  judgment  for  all  creditors; 
that  no  creditor  could  sustain  an  action  after  a  decree ;  that  the 
right  of  retainer  by  the  personal  representative  stood  in  the 
place  of  the  creditor's  action ;  and  that,  as  there  could  be  no 
action,  so  there  could  be  no  retainer. 

Mr.  Flather,  for  the  defendant  Weatherall.    *    *    * 

Mr.  Tinney,  in  reply.     *    *     * 

The  Vicb-Chancellor  : 

The  decree  for  an  account  does  not  affect  the  legal  priorities 
of  creditors ;  and  there  is  no  distinction  in  ^this  respect  between  [  *690 1 
assets  possessed  prior  to  the  decree  and  subsequent  to  the 
decree.  I  cannot,  therefore,  find  a  principle  why  it  should 
affect  the  legal  right  of  the  personal  representative  to  retain 
out  of  future  assets ;  and  I  have  never  heard  of  any  authority  to 
that  effect.  Order  the  defendant  to  pay  into  Court  the  balance 
of  the  sum  reported  due  from  him,  after  deducting  the  remainder 
of  his  debt. 


DOLOEET  V.  EOTHSCHILD.  1821 

Feb.  4. 
(1  Sim.  &  St.  690—699 ;  S.  0.  2  L.  J.  Ch.  125.)  ^ ^ 

A  bill  may  lie  for  the  specific  performance  of  a  contract  for  the  pur-        [•  590  ■] 
chase  of  Government  stock,  where  it  prays  for  the  delivery  of  certifi- 
cates which  give  the  legal  title  to  the  stock  and  where  the  plaintiff  as 
equitable  assignee  of  the  contract  has  no  remedy  at  law. 

Time  is  of  the  essence  of  jx  contract  where  the  subject  of  the  contract 
is  of  such  a  nature  as  to  be  exposed  to  a  daily  variation  in  its  value. 

Ik  the  month  of  September,  1828,  the  defendant  contracted  to 
grant  a  loan  to  the  Neapolitan  Government,  in  consideration  of 
a  certain  annual  sum  to  be  paid  by  that  Government,  called 
Neapolitan  Eentes,  or  Neapolitan  Stock.    This  stock  was  brought 

b2 
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DoLOBET  by  the  defendant  into  the  market,  in  the  manner  usual  in  cases 
AoTH^HiLD.  of  public  loans  ;  and  the  mode  in  which  he  disposed  of  it  was  by 
selling  scrip  receipts,  which  were  issued  to  the  purchasers  on 
their  paying  ten  per  cent,  on  the  amount  of  the  stock.  In  these 
scrip  receipts  it  was  expressed  that,  on  payment  of  the  balance 
on  or  before  the  Ist  of  February,  1828,  with  four  per  cent, 
interest  thereon  from  the  15th  October,  1822,  the  bearer  would 
be  entitled  for  that  amount  of  stock,  with  interest  from  the 
Ist  July,  1822. 

These  scrip  receipts  were  currently  sold  in  the  money  market, 

in  the  months  of  December,  1822,  and  January,  1828 ;   and 

during  that  period  the  plaintiff  purchased  sixteen  such  receipts, 

r  •691  ]      which  would  altogether  *have  entitled  him  to  certificates  for 

12,500  Neapolitan  Eentes. 

On  the  24th  January,  1828,  the  defendant  caused  an  adver- 
tisement, relative  to  the  stock,  to  be  published  in  the  Morning 
Chronicle  newspaper,  which  was  thus  expressed:  "At  the 
request  of  several  of  the  holders  of  the  Neapolitan  scrip  receipts, 
a  fresh  extension  for  the  payment  of  the  balances  will  be  granted 
by  N.  M,  Rothschild,  as  follows :  viz.  five  per  cent,  to  be  paid  on 
the  Ist  February  next,  with  interest  due  on  the  receipts  up  to 
that  day."  The  advertisement  then  stated  at  length  that  the 
remainder  of  the  balances  were  to  be  paid  in  such  instalments 
one  every  month;  the  last  to  be  paid  on  the  15th  August, 
1828,  with  interest  at  four  per  cent,  from  the  1st  February 
on  each  instalment  as  it  became  due ;  and  it  then  proceeded  in 
these  words :  **  The  parties  who  intend  availing  themselves  of 
this  arrangement  in  preference  to  the  terms  proposed  in  the 
advertisement  of  the  11th  instant,  are  required  to  state  their 
intention  at  the  time  of  leaving  their  receipts  at  Mr.  Rothschild's  ' 
counting-house  ;  as,  in  the  event  of  their  not  doing  so,  they  will 
be  considered  as  acceding  to  the  terms  contained  in  Mr.  Roth- 
schild's former  advertisement." 

On  the  5th  February,  1828,  the  defendant  caused  the  following 
advertisement  to  be  published  in  the  same  newspaper : 

"Neapolitan  Loan  of  1822. — Many  of  the  holders  of  the 
Neapolitan  deposit  receipts  having  failed  to  comply  with  the 
tenor  of  those  engagements  by  which  the  parties  were  required 
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to  pay  the  balances  thereof  on  the  Ist  February,  1823,  with     doloebt 
the  interest  accruing  *up  to  that  day,  and  not  having  availed  Rothschild. 
themselves  of  the  terms  proposed  for  their  accommodation  in  the      [  *B92  ] 
advertisements   of   the    11th    and    2Srd    January  last,  public 
notice  is  given  by  N.  M.  Eothschild  that  such  receipts  are  void, 
that  the  deposit  money  is  forfeited,  and  that  all  obligation  has 
ceased  on  his   part  to  deliver  certificates  at  a  future  period. 
Being  desirous,  however,  that  no  individual  should  suffer  un- 
knowingly on  this  occasion,  Mr.  Bothschild  hereby  notifies  that 
he  will  grant  to  the  holders  of  his  receipts  the  indulgence  of  one 
vreek  from  this  date,  either  to  pay  the  balances  due  by  them  on 
the  1st  instant,  or  to  make  the  further  deposit  called  for  by  the 
advertisements   of    the    11th    and    22nd  January  last.  —  5th 
February,  1828." 

On  the  12th  February,  1828,  the  defendant  caused  to  be 
published  in  the  same  newspaper  another  advertisement,  as 
follows:  "Neapolitan  Loan  of  1822. — ^Referring  to  the  several 
advertisements  of  the  11th  and  28rd  January  last,  and  5th 
February  instant,  which  have  appeared  in  the  public  papers, 
giving  an  extension  of  time  for  payment  of  the  balances  due  upon 
such  receipts  for  the  Neapolitan  Loan,  N.  M.  Bothschild  informs 
the  holders  of  the  scrip  receipts,  that  the  loan  contracted  for  has 
been  paid,  and  the  stock  certificates  are  ready  for  delivery,  and 
he  begs  that  those  who  have  not  accepted  the  terms  of  extension 
of  payment  will  take  notice  that,  unless  the  terms  are  accepted, 
or  the  balances  and  interest  thereon  paid,  on  or  before  the  20th 
day  of  February  instant,  he  will  consider  that  such  holders  of 
scrip  receipts  do  not  intend  to  complete  their  contracts,  and  will 
not  hereafter  claim  the  certificates.  N.  M.  Bothschild  will  there- 
fore, after  the  20th  February  instant,  dispose  of  or  keep  the 
certificates  and  put  the  proceeds  or  value  of  them  to  the  credit  of 
^the  holders,  on  account  of  the  balances  and  interest  due,  and  [  *693  j 
hold  them  accountable  to  him  for  any  loss  or  deficiency. 
—11th  February,  1828." 

Li  the  interval  between  these  advertisements  and  up  to  the 
20th  of  February,  1828,  as  well  as  subsequently  to  that  day, 
scrip  receipts  of  the  Neapolitan  Loan  continued  to  be  publicly 
bought  and  sold  in  the  London  market,  with  the  knowledge  of 
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DoLOBET  the  defendant.  On  the  12th  of  June,  1823,  the  plaintiff  (who 
Rothschild,  ^^^  previously  told  the  defendant  of  his  having  purchased  the 
sixteen  scrip  receipts,)  applied  to  the  defendant  and  offered  to 
pay  all  the  instalments  then  due  on  the  receipts,  none  of  which 
had  been  paid  except  the  original  deposit.  The  defendant 
having  refused  to  allow  the  plaintiff  to  do  this,  which  would  have 
entitled  him  to  the  certificates  as  if  the  instalments  had  been 
regularly  paid  pursuant  to  the  tenor  of  the  receipts  or  of  the 
advertisements,  the  present  bill  was  filed. 

The  bill,  after  stating  the  various  facts  already  mentioned, 
charged  that  time  was  not,  in  equity,  of  the  essence  of  the  con- 
tract contained  in  the  scrip  receipts,  and  was  not  so  considered 
by  the  defendant,  as  appeared  from  the  advertisements ;  or  that, 
if  time  ever  was  of  the  essence  of  the  contract,  the  same  had 
been  abandoned  and  waived  by  the  acts  and  conduct  of  the 
defendant. 

The  prayer  of  the  bill  was,  that  an  account  might  be  taken  of 
principal  money  and  interest  due  to  the  defendant  for  the  instal- 
ments on  the  scrip  receipts,  and  that,  on  payment  of  the  amount 
found  due  in  respect  of  such  instalments,  the  defendant  might  be 
decreed  to  deliver  the  certificates  on  the  sixteen  scrip  receipts, 
[  *694  ]  "^so  as  that  the  plaintiff  might  have  the  benefit  of  them  and  of 
the  12,500  Neapolitan  Bentes :  that  an  account  might  be  taken 
of  the  amount  of  income  received  by  the  defendant  on  the  12,500 
Neapolitan  Bentes:  that  the  plaintiff  might  have  credit  in 
account  with  the  defendant  for  the  amount  so  received :  and  that 
the  defendant  might  be  decreed  to  make  compensation  if  through 
any  fall  in  the  price  of  the  stock  the  certificates,  when  delivered 
to  the  plaintiff,  should  be  of  less  value  than  in  June,  1823 ;  or, 
if  the  defendant  had  disposed  of  the  certificates  and  should  be 
unable  to  deliver  them,  then  that  he  might  be  decreed  to  make 
full  compensation  to  the  plaintiff:  or,  if  the  Court  should  think 
that  the  plaintiff  was  not  entitled  to  any  part  of  the  relief  before 
prayed  for,  that  the  defendant  might  be  decreed  to  pay^back  to 
him  the  amount  of  the  original'  deposit ;  and  that  the  defendant 
might  be  restrained  from  parting  with  the  certificates. 

To  this  bill  the  defendant  put  in  a  general  demurrer  for  want 
of  equity. 
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Mr.  Pemherton  for  the  demurrer :  Dolobbt 

v. 

The  subject-matter  of  the  contract  in  this  case  is  such  that  Rothbohild. 
the  Court  will  not  decree  a  specific  performance,  but  will  leave 
the  party  to  seek  a  remedy  at  law  if  he  has  any.     Cvddee  v. 
RiitterA     *     ♦     * 

Here  there  is  no  mutuality.    There  is  no  contract  entered       [  596] 
into  with  the  defendant  by  the  plaintiff,  or  any  individual  holder 
of  scrip  receipts  to  pay  the  price.    It  is  quite  clear  that  he  could 
not  come  into  this  Court  to  compel  them  to  pay.    *    *    * 

Time  is  in  this  case  of  the  essence  of  the  contract.    *    * 
*It  is  impossible  to  imagine  any  property  as  to  which  time  is      [  ♦696  ] 
more  essentially  of  the  essence  of  the  contract  than  stock  in 
public  funds,  on  account  of  the  fluctuation  in  its  value. 

Mr.  Sugd^n  and  Mr.  Knight,  for  the  plaintiff: 

*  *  What  distinguishes  this  case  from  those  in  which  it  [  597  j 
has  been  held  that  the  Court  will  not  perform  an  agreement 
to  transfer  stock  is,  that  this  bill  does  not  pray  for  the  transfer 
of  stock.  It  prays  that  the  defendant  may  deliver  to  the  plaintiff 
certain  certificates  charged  to  be  in  his  custody.  It  seeks  for  the 
deUvery  of  documents  by  which  the  plaintiff  can  establish  his 
title  to  the  stock. 

As  to  time  being  of  the  essence  of  the  contract,  *  *  it 
has  been  waived  and  abandoned  by  the  acts  of  the  defendant. 
The  various  advertisements  published  by  the  defendant,  *and  [  ^698  J 
particularly  that  of  the  12th  of  February,  1828,  are  express 
abandonments  of  the  time  fixed  by  the  briginal  agreement  ex- 
pressed in  the  scrip  receipts.    *    *     * 

Mr.  Pemberion,  in  reply.     *     ♦     * 

The  Vicb-Chancellor  : 

I  am  of  opinion  that,  inasmuch  as  this  bill  prays  a  delivery 
of  the  certificates  which  would  constitute  the  plaintiff  the  pro- 
prietor of  a  certain  quantity  of  stock,  the  bill  in  equity  will  hold ; 
because  a  court  of  law  could  not  give  the  property,  but  could 

tip.  Wmfl.  670;  and  o  Vin.  Abr.  538. 
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DoLOEET  oiily  give  a  remedy  in  damages,  the  beneficial  effect  of  which 
EoTH^HiLD  ™^^*  depend  upon  the  personal  responsibility  of  the  party.  I 
consider  also  that  the  plaintiff  not  being  the  original  holder  of 
the  scrip  but  merely  the  bearer,  may  not  be  able  to  maintain 
any  action  at  law  upon  the  contract,  and  that,  if  he  has  any  title, 
it  must  be  in  equity. 

Where  a  court  of  equity  holds  that  time  is  not  of  the  essence 
of  a  contract,  it  proceeds  upon  the  principle  that,  having  regard 
to  the  nature  of  the  subject,  time  is  immaterial  to  the  value,  and 
is  urged  only  by  way  of  pretence  and  evasion.  But  that  prin- 
[  *699  ]  ciple  can  *have  no  application  to  a  case  like  the  present,  where 
from  the  nature  of  the  subject  the  value  is  exposed  to  daily 
variation,  and  a  contract  which  was  disadvantageous  to  the 
plaintiff  on  the  1st  February,  and  would  therefore  be  then  de- 
clined by  him,  might  be  highly  advantageous  to  him  on  the  2nd 
February.  It  is  true,  as  stated  in  the  bill,  that  the  time  men- 
tioned in  the  scrip-receipts  has  been  waived  and  abandoned  by 
the  advertisement  of  the  defendant :  but  that  waiver  was  upon 
the  condition  that  the  holders  of  the  receipts  made  their  pay- 
ments at  the  extended  times  stated  in  the  advertisements,  which 
it  is  admitted  has  not  been  done  by  the  plaintiff.  The  claim  of 
the  plaintiff  to  have  the  original  deposit  of  ten  per  cent,  returned 
to  him,  as  being  retained  by  the  defendant  without  considera- 
tion, cannot  be  maintained,  because  the  plaintiff  had  full  con- 
sideration for  that  deposit  in  the  option  which  the  scrip-receipts 
gave  him  to  become  the  proprietor  of  so  much  stock,  by  payment 
of  the  balance  of  the  stipulated  price  on  the  day  named ;  and  it 
is  not  the  less  a  consideration  because  the  plaintiff  did  not  think 
fit  to  avail  himself  of  the  option. 

Demurrer  allowed. 
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LINGEN  V.  SIMPSON.  i824. 

Feb.  11. 

(1  Sim.  &  St.  600—603.) ^ 

^  '  Leach,  V.-C. 

A  court  of  equity  will  enforce  an  agreement  made  upon  a  dis*-        [  eoo  ] 
solution  of  partner^p,  that  a  particular  book  used  in  the  trade  should 
become  the  exclusive  property  of  one  of  the  partners,  and  that  a  copy 
of  it  should  be  delivered  to  the  other. 

The  effectual  conversion  of  any  partnership  property  into  the  separate 
property  of  a  particular  })artner  extinguishes  any  Hen  which  his  co- 
partners had  thereon.f 

In  1815,  the  defendant  and  one  Ellis  entered  into  partnership 
together  in  the  trade  of  a  coach-founder  and  plater.  The 
business  consisted  in  the  making  of  metal  ornaments  for  car- 
riages, and  other  articles.  The  partners,  in  order  to  enable  the 
tradesmen  whom  they  supplied  with  these  articles  to  give  them 
orders  in  the  most  convenient  manner,  furnished  them  with 
books  containing  plates  of  the  articles,  and  kept  themselves  two 
books,  called  No.  1  and  No.  2,  containing  similar  plates.  Every 
plate  in  the  books  delivered  to  the  tradesmen  was  numbered ; 
and  the  corresponding  plate  in  the  books  kept  by  the  partners 
had  the  same  number  annexed  to  it ;  so  that  when  the  trades- 
men sent  orders  for  any  of  the  articles,  instead  of  giving  a 
description  of  them,  they  denoted  them  by  the  numbers  annexed 
to  those  articles  in  their  books,  and  the  manufacturers,  by 
referring  to  the  books  No.  1  and  No.  2,  immediately  ascertained 
which  of  the  articles  the  tradesmen  wanted.  In  March,  1820, 
the  defendant  and  Ellis  dissolved  partnership.  Upon  the  disso- 
lution they  agreed  that  the  stock  in  trade  should  be  equally 
divided  between  them :  that  the  debts  due  to  the  partnership 
should  be  applied  in  payment  of  the  debts  due  from  it :  that 
Ellis  should  have  the  book  called  No.  1,  and  the  defendant  that 
called  No.  2 ;  and  that  each  of  them  should  have  a  copy  of  the 
other's  book,  and  have  the  use  of  the  original  until  the  copy  was 
made.  The  stock  in  trade  was  accordingly  divided  between 
them :  the  books  No.  1  and  No.  2  were  placed  *in  the  hands  of  [  '601  ] 
a  third  person  in  order  that  the  copies  might  be  made;  and 
each  of  the  parties  began  to  carry  on  the  business  separately. 
Shortly  afterwards  Ellis  formed  a  partnership  with  one  Smith, 

t  Re  Langmea^s  TrusU   1865)  20  Beav.  20,  7  D.  M.  G.  353. 
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LiNOBN  which  continued  a  few  months  only.  He  then  entered  into 
Simpson,  partnership  with  the  plaintiff ;  and  soon  afterwards  a  separate 
commission  of  bankrupt  issued  against  him.  The  plaintiff  pur- 
chased of  the  assignees  all  Ellis's  share  and  interest  in  the 
partnership  property,  stock  and  effects.  After  this  the  defendant 
sent  a  message  to  the  plaintiff,  saying  that  he  wanted  No.  2 
(the  copy  of  which  was  not  then  completed)  for  the  purpose  of 
making  an  article  by  it ;  and  it  was  accordingly  delivered  to 
the  defendant  for  that  purpose  ;  but  upon  the  plaintiff  applying  to 
have  it  returned,  the  defendant  refused  to  deliver  it  up,  alleging 
as  a  reason  for  his  so  doing,  that  the  debts  due  to  the  first 
partnership  were  inadequate  to  pay  those  that  were  due  from  it, 
and  that  Ellis's  estate  was  liable  to  make  up  one  moiety  of  the 
deficiency.  Under  these  circumstances  the  bill  was  filed  to 
enforce  the  plaintiff's  right  to  have  a  copy  of  No.  2  made  and 
delivered  to  him. 

Mr.  Hart  and  Mr.  Farrar  for  the  plaintiff  : 

It  was  impossible  for  the  plaintiff  to  adopt  any  other  course 
than  that  of  applying  to  a  court  of  equity  for  the  relief  he 
seeks,  for  no  action  at  law  could  have  been  brought  in  this  case. 
The  defendant  now  resists  part  only  of  the  original  agreement. 
That  agreement  has  been  fully  performed  in  every  respect, 
except  as  to  the  making  of  this  copy.  It  will  be  said  for  the 
defendant  that  he  has  a  right  to  retain  this  book  because  the 
debts  of  the  partnership  are  not  paid.  We  admit  that  one 
partner  cannot  discharge  the  lien  which  the  creditors  have  on 
[  *602  ]  the  partnership  property,  but  he  *may  give  to  his  co-partner  a 
separate  interest  in  all  or  any  part  of  the  partnership  property. 
This  is  a  question,  not  between  the  partners  and  the  creditors, 
but  between  one  of  the  partners  and  a  person  claiming  under 
the  other.  This  lien  is  not  set  up  by  the  creditors,  but  by  one 
of  the  partners  for  his  own  benefit.  He  cannot  have  any  claim 
upon  this  book,  except  what  he  is  entitled  to  under  his  agree- 
ment with  Ellis ;  and  the  setting  up  of  this  lien  is  in  direct 
breach  of  that  agreement. 

Mr.  Home  and  Mr.  Cooper  for  the  defendant  insisted,  first. 
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that  a  court  of  equity  could  not  interfere  in  this  case ;  secondly,  Likoen 
that,  if  it  could  interfere,  the  plaintiff  could  only  stand  in  the  place  simpson. 
of  Ellis,  and  that  Ellis,  upon  the  whole,  was  a  debtor  to  the 
defendant  upon  the  partnership  accounts,  and  could  only  have 
the  relief  he  prayed  upon  the  terms  of  paying  what  was  so  due  to 
the  defendant ;  and  thirdly,  that  the  plaintiff  had  not  established 
his  title  to  stand  in  Ellis's  place. 

The  VicE-CHANCBiiLOR : 

It  is  established  by  the  evidence  of  Ellis,  who  is  a  good  witness 
against  his  own  estate,  that  his  right  in  the  reference-books 
became  a  part  of  the  co-partnership  estate  of  himself  and  the 
plaintiff,  and,  consequently,  well  passed  to  the  plaintiff  by  the 
purchase  from  the  assignees  of  Ellis's  share  and  interest  in  the 
co-partnership  estate,  stock  and  effects. 

I  fully  accede  to  the  proposition  that  the  plaintiff  can  stand, 
as  against  the  defendant,  in  no  better  situation  than  Ellis  him- 
self would  have  stood  if  he  had  not  parted  with  his  interest  in  the 
subject  of  the*  suit ;  and,  *if  these  reference-books  remained  [  '^os  ] 
partnership  property,  it  would  be  unquestionable  that  the  plaintiff 
could  not  be  entitled  to  relief  without  a  general  arrangement  of 
the  partnership  concerns ;  for,  until  such  general  arrangement,  no 
partner  can  claim  an  exclusive  right  in  any  article  of  the  part- 
nership property.  But  upon  a  dissolution  any  part  of  the 
partnership  property  may,  by  contract  of  the  partners,  be 
converted  into  the  separate,  individual  property  of  either :  and 
it  is  clear  here  thiat,  upon  the  dissolution  between  the  defendant 
and  Ellis,  the  reference-book  No.  1  became  the  separate  property 
of  Ellis,  and  the  reference-book  No.  2  became  the  separate 
property  of  the  defendant,  subject  to  the  delivery  of  the  copy  to 
Ellis  and  the  interim  inspection  in  the  meantime;  and  the 
claim  of  the  plaintiff  by  this  bill  does  not,  therefore,  refer  to  any 
article  of  partnership  property. 

It  is  argued  that  a  court  of  equity  will  not  interfere  in  such  a 
matter.  The  principle  upon  which  a  court  of  equity  interferes 
to  enforce  contracts  is,  that  the  particular  relief  prayed  cannot 
be  had  in  a  court  of  law ;  and  a  court  of  law  has  no  means  of 
compelling  this  defendant  to  permit  the  copy  of  No.  2  to  be 
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completed,  or  to  permit  the  interim  inspection  of  the  book  by  the 
plaintiff.  Decree  therefore,  according  to  the  prayer  of  the  bill, 
with  costs. 


1823. 
Dee.  16. 

L824. 
Ibb,  20. 

LSACH,  V.-C. 

[604] 


[606] 


[606] 


KACKSTKAW  v.  VILE. 

(1  Sim.  &  St.  604—607 ;  S.  C,  2  L.  J.  Ch.  102.) 

A  testator  gave  his  son  an  absolute  interest  in  one-fourth  of  his 
personal  estate ;  but,  by  a  codicil  he  directed  that  his  son's  share  should 
be  only  for  the  life  of  himself  and  his  wife,  provided  they  had  no  issue  ; 
and  that  at  their  death  it  should  fall  into  the  residue :  Held,  that  the 
son  did  not  take  absolutely,  but  subject  to  an  executory  bequest  over, 
in  case  there  was  no  issue  of  himself  and  his  wife  living  at  the  death 
of  the  survivor. 

John  Smith  in  his  will,  after  making  a  provision  for  his  wife 
[disposed  of  his  property  equally  between  his  son,  William 
John  Smith,  and  his  three  daughters,  Mary  Ann  (the  wife  of 
Bobert  Blunt),  Elizabeth  Margaret  Smith,  and  Sarah  Smith]. 

The  testator  afterwards  made  the  following  codicils  to  his 
will : 

"  By  way  of  codicil  to  my  will :  I  hereby  request  that  the 
equal  share  of  my  estate  which  may  fall  to  my  son  William  John 
Smith,  may  be  only  for  the  term  of  his  own  and  his  wife's 
natural  lives,  provided  there  is  no  issue,  but  that,  at  their 
decease,  it  shall  become  a  part  of  and  fall  into  the  rest  and 
residue." 

"  By  way  of  second  codicil  to  my  will :  I  hereby  request  that 
the  portion  or  share  of  whatever  property  I  may  die  possessed  of, 
which  I  have  bequeathed  to  my  son  William  John  Smith,  shall 
be  only  for  the  natural  life  of  himself  and  his  wife,  provided 
they  have  no  issue ;  and,  at  their  death,  it  shall  become  a  part  of 
the  rest  and  residue." 

Both  these  codicils  were  unattested. 

The  bill  was  filed  by  Samuel  Sambrook  Backstraw  and 
Elizabeth  Margaret  his  wife,  one  of  the  testator's  daughters, 
and  Sarah  Smith,  another  of  the  testator's  daughters,  against 
the  executor,  the  widow,  Mr.  and  Mrs.  Blunt,  and  William  John 
Smith.  *    *   It  prayed  that  *    *   one  fourth  part  of  the  clear 
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sorplusy   *    *  might  be  laid  out  and  invested  at  interest  for  the    Baokstbaw 
benefit  of  William  John  Smith  during  the  life  of  himself  and  his       vilk. 
wife,  and,  in  case  they  should  leave  no  issue  then  surviving,  for 
the  benefit  of  Elizabeth  Margaret  Rackstraw,  Sarah  Smith,  and 
Mary  Ann  Blunt,  in  equal  shares  and  proportions. 

William  John  Smith,  by  his  answer,  insisted  that  his  share  of 
the  testator's  estate  ought  to  be  paid  to  him  for  his  own  absolute 
use  and  benefit. 

Mr.  Heald  a^d  Mr.  Bickersteth,  for  the  plaintiffs,  contended 
that  William  John  Smith  did  not  take  an  absolute  interest  in 
the  one  fourth  of  the  testator's  estate  which  was  bequeathed  to 
him ;  but  that,  under  the  codicils,  it  would  go  over  to  his  sisters 
in  case  there  was  no  issue  of  himself  and  his  wife  living  at  the 
decease  of  the  survivor  of  them. 

Mr.  Sngden  and  Mr.  Moore,  for  the  defendant  William  John 
Smith,  said  that,  as  a  devise  to  a  person,  and,  provided  he  had 
no  issue,  then  over  to  another,  would  give  the  first  taker  an 
estate  tail  in  lands,  so  it  would  give  the  absolute  interest  in  per- 
sonal estate.    *    *    * 

The  Vicb-Chancbllob  : 

This  codicil,  being  unattested,  speaks  only  as  to  personal 
estate,  t  The  will  and  codicil,  taken  together,  *give  the  personal  [  •607  | 
estate,  in  the  first  instance,  absolutely  to  the  son  W.  J.  Smith, 
with  a  good  limitation  over,  by  way  of  executory  devise,  at  the 
death  of  the  survivor  of  himself  and  his  wife,  if  there  be  no 
issue  then  living.  The  failure  of  issue  is  plainly  confined  to  the 
death  of  the  survivor,  by  the  direction  that  the  share  of  W.  J. 
Smith  is  to  become  a  part  of  the  rest  and  residue  at  their  death. 

t  See  now  the  Wills  Act  (1  Vict.  c.  26)  s.  9. 
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1823.  ADDEELEY  v.  DIXON. 

Dee.  8. 

1824.  (1  Sim.  &  St.  607—612  ;  S.  C,  2  L.  J.  Ch.  103.) 

Jfbh  28 

*     '  Specific  performance  decreed,  at  the  suit  of  the  vendor,  of  a  contract 

Leaoh,  V.-C.  for  the  sale  of  debts  proved  under  a  commission  of  bankruptcy. 

^       -*  The  plainti£fs  having  purchased  and  taken  assignments  of 

certain  debts  which  had  been  proved  under  two  commissions  of 
bankrupt,  agreed  to  sell  them  to  the  defendant  for  2^.  6d.  in  the 
pound. 

The  defendant's  solicitor,  accordingly,  gave  notice  of  the  sale 
to  the  assignees,  and  prepared  an  assignment  of  the  debts,  and 
the  plaintiffs,  notwithstandiag  the  purchase  money  had  not  been 
paid,  executed  it,  and  signed  the  receipt  for  the  consideration 
money,  and  left  it  in  the  solicitor's  hands.  The  bill  was  filed  to 
compel  the  defendant  specifically  to  perform  the  agreement,  and 
to  pay  the  purchase  money  to  the  plaintiffs. 

The  defendant,  by  his  answer,  submitted  that  the  matter  of 
the  agreement  was  not  the  proper  subject  of  a  bill  in  equity  for 
a  specific  performance ;  and  claimed  the  same  benefit  as  if  he 
had  demurred  to  the  bill. 

Mr.  Sugden  and  Mr,  Oarratt  for  the  plaintiffs   [cited  Wright 
V.  Bell,\  and  other  cases] . 

[  609  ]  Mr.  Hart  and  Mr.  Treslove,  for  the  defendant : 

*    *    The  plaintiff's  demand  is  a  mere  legal  debt.    *    *    * 
The  case  of  Wright  v.  BeU  differs  from  this  case ;  for  there 
the  defendant  waived  all  objections  except  as  to  the  title,  and 
the  LoBD  Chief  Babon  notices  that  circumstance  in  his  judg- 
ment.    [They  cited  Buxton  v.  Lister. I] 

f  610  ]  Mr.  Sugden,  in  reply.     *    *     * 

The  Vice-Chancbllob  : 

Courts  of  equity  decree  the  specific  performance  of  contracts, 
not  upon  any  distinction  between   realty  and  personalty,  but 

t  18  E.  E.  732  (Dan.  95).  J  3  Atk.  383. 
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because  damages  at  law  may  not,  in  the  particular  case,  afford  addbblbt 
a  complete  remedy.  Thus  a  court  of  equity  decrees  performance  dixok. 
of  a  contract  for  land,  not  because  of  the  real  nature  of  the  land, 
but  because  damages  at  law,  which  must  be  calculated  upon  the 
general  money -value  of  land,  may  not  be  a  complete  remedy  to 
the  purchaser,  to  whom  the  land  may  have  a  peculiar  and 
special  value.  So  a  court  of  equity  will  not,  generally,  decree 
performance  of  a  contract  for  the  sale  of  stock  or  goods,  not 
because  of  their  personal  nature,  but  because  damages  at  law, 
calculated  upon  the  market-price  of  the  stock  or  goods,  are  as 
complete  a  remedy  to  the  purchaser  as  the  delivery  of  the  stock 
or  goods  contracted  for;  inasmuch  as,  with  the  damages,  he 
may  purchase  the  same  quantity  of  the  like  stock  or  goods. 

In  Taylor  v.  Neville,  cited  in  Buxton  v.  Lister, \  specific  per- 
formance was  decreed  of  a  contract  for  sale  of  800  tons  of  iron, 
to  be  delivered  and  paid  for  in  a  certain  number  of  years  and  by 
instalments :  and  the  reason  given  by  Lord  Hardwicke  is  that 
such  sort  of  contracts  differ  from  those  that  are  immediately  to 
be  executed :  *and  they  do  differ  in  this  respect,  that  the  profit  [  *6il  ] 
upon  the  contract,  being  to  depend  upon  future  events,  cannot 
be  correctly  estimated  in  damages  where  the  calculation  must 
proceed  upon  conjecture.  In  such  a  case,  to  compel  a  party  to 
accept  damages  for  the  non-performance  of  his  contract,  is  to 
compel  him  to  sell  the  actual  profit  which  may  arise  from  it,  at 
a  conjectural  price.  In  Ball  v.  Coggs,  I  specific  performance  was 
decreed  in  the  House  of  Lords  of  a  contract  to  pay  the  plaintiff  a 
certain  annual  sum  for  his  life,  and  also  a  certain  other  sum  for 
every  hundred-weight  of  brass- wire  manufactured  by  the  defen- 
dant during  the  life  of  the  plaintiff.  The  same  principle  is  to  be 
applied  to  this  case.  Damages  might  be  no  complete  remedy, 
being  to  be  calculated  merely  by  conjecture  ;  and  to  compel  the 
plaintiff  in  such  a  case  to  take  damages  would  be  to  compel  him 
to  sell  the  annual  provision  during  his  life  for  which  he  had  con- 
tracted, at  a  conjectural  price.  In  Buxton  v.  Lister,  Lord  Habd- 
wicKE  puts  the  case  of  a  ship-carpenter  purchasing  timber  which 
was  peculiarly  convenient  to  him  by  reason  of  its  vicinity ;  and 
also  the  case  of  an  owner  of  land  covered  with  timber  contracting 
t  3  Atk.  383.  X  1  Br.  P.  C.  140. 
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ADDEBT.ET    to  Bell  his  timber  in  order  to  clear  his  land ;  and  assumes  that 
DixoK.      ^^9  ^  ^^^^  those  cases,  damages  would  not,  by  reason  of  the 
special  circumstances,  be  a  complete  remedy,  equity  would  decree 
specific  performance. 

The  present  case  being  a  contract  for  the  sale  of  the  uncertain 
dividends  which  may  become  payable  from  the  estates  of  the  two 
bankrupts,  it  appears  to  me  that,  upon  the  principle  established 
by  the  cases  of  BM  v.  Coggs,  and  Taylor  v.  Neville,  a  court  of 
[  *6i2  ]  equity  *will  decree  specific  performance,  because  damages  at  law 
cannot  accurately  represent  the  value  of  the  future  dividends ;  t 
and  to  compel  this  purchaser  to  take  such  damages  would  be  to 
compel  him  to  sell  these  dividends  at  a  conjectural  price. 

It  is  true  that  the  present  bill  is  not  filed  by  the  purchaser, 
but  by  the  vendor,  who  seeks,  not  the  uncertain  dividends,  but 
the  certain  sum  to  be  paid  for  them.  It  has,  however,  been 
settled,  by  repeated  decisions,  that  the  remedy  in  equity  must  be 
mutual ;  and  that,  where  a  bill  will  lie  for  the  purchaser,  it  will 
also  lie  for  the  vendor. 

t  The  difficulty  of  estimating  the  attaches  much  weight.  FothergiU  t. 
proper  amount  of  damages  is  not  a  Bowland  (1873)  L.  h,  17  Eq.  132, 
circumstance  to  which  the  Court  now      140. — 0.  A.  S. 
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VEENON  V.   SMITH.  Ocl2o. 

(5  Bam.  &  Aid.  1—11.)  [  i  ] 

A  oovenant  to  insuTO  against  fire  premises  situated  within  the  weekly 
bills  of  mortality  mentioned  in  14  Qeo,  JJl,  c.  78  (s.  83),t  is  a  covenant 
that  runs  with  the  land. 

Covenant  by  the  assignee  of  the  lessor  against  the  lessee.    The 

declaration  stated  that  one  J.  Hance,  the  lessor,  before  the  time 

of  making  the  lease,  was  lawfully  possessed  of  the  tenements  and 

premises  for  the  residue  and  remainder  of  a  certain  term  of 

years,    whereof    seven    years    were    then    unexpired;     which   . 

tenements  and  premises,  with  the  appurtenances,  then  were  and 

thence  hitherto  have  been  and  still  are  situate  within  the  weekly 

bills  of  mortality,  mentioned  in  the  14  Geo.  III.  c.  78;  and 

being  so  possessed  thereof,  he,  the  said  J.  Hance,  by  indenture, 

demised  and  leased  to  the  defendant  the  tenements  *and  premises,        *- 

with  the  appurtenances,  habendum,  for  seven  years,  at  a  certain 

rent  therein  mentioned ;   covenant  by  the  defendant  that  he 

should  and  would  forthwith,  at  his  own  expense,  and  from  time 

to  time  during  the  term,  insure  in  some  of  the  public  offices  in 

London  or  Westminster,  for  the  purpose  of  insuring  houses  from 

casualties  by  fire,  the  messuage,  dwelling-house,  coach-house, 

stable,  and  premises  thereby  demised,  or  thereafter  to  be  erected  . 

and  built  thereon,  to  the  amount  of  800!.,  in  the  joint  names  of 

the  defendant,  his  executors,  administrators,  or  assigns,   and 

of  Bobert  Stone,  the  ground  landlord  of  the  premises,  his  heirs 

or  assigns ;  and  should  and  would,  at  the  request  of  Hance,  or 

of  the  ground  landlord,  their  heirs  or  assigns,  produce  the  policy 

and  receipts  for  such  insurance.     The  declaration  set  out  the 

proviso  in  the  lease  for   re-entry,  on   breach   of   any   of  the 

covenants.      II;   then  stated  the   defendant's  entry    into    the 

premises,  and   that,  after  the  making  of  the   indenture,  the 

term  was  assigned   by  Hance   to  the  plaintiff.       The  breach 

t  The  operation  of   this   section      10  Jur.  N.  S.  1086,  D.  G.  J.  &  S.  477. 
extends  to  the  whole  of  Gb^at  Britain:      — ^F.  P. 
Ex  parte  Oordy,  In  re  Barker  (1864) 
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Vesnon  assigned  was,  that  the  defendant  did  not  insure.  The  second 
Smith.  count  stated  that,  before  the  making  of  the  demise  to  the  de- 
fendant, in  the  first  count  mentioned,  and  also  before  and  at 
the  time  of  the  making  of  the  demise  thereinafter  mentioned, 
llobert  Stone  was  seised  in  fee  of  and  in  the  said  demised 
tenements,  and  by  a  certain  indenture,  demised  the  same  to 
J.  Hance,  habendum,  for  eighty-five  years  and  six  months.  And 
that  J.  Hance,  by  that  indenture,  covenanted  to  insure  the 
premises  from  fire,  to  the  amount  of  three-fourths  of  the  value 
thereof,  in  the  joint  names  of  himself  and  Stone,  with  a  proviso 
for  re-entry,  in  case  of  non-performance  of  the  covenants.  It 
then  stated  that  three-fourths  of  the  value  of  the  premises 
[  *3  ]  ^amounted  to  800Z.,  and  that,  by  reason  of  the  said  demised 
premises  remaining  uninsured,  Stone  brought  an  action  of  eject- 
ment for  the  forfeiture,  and  the  plaintiff  was  forced  to  pay  the 
costs  to  him,  amounting  to  5002.,  and  also  to  sustain  his  own 
costs,  amounting  to  1,000Z.  Breach,  that  the  defendant  had  not 
kept  the  covenant  made  by  him,  as  stated  in  the  first  count. 
To  this  declaration,  there  was  a  general  demurrer  and  joinder. 

Comyn,  in  support  of  the  demurrer  : 

The  assignee  of  the  lessor  cannot  maintain  this  action,  because 
the  covenant  to  insure  against  casualties  by  fire  is  a  mere  per- 
sonal covenant.  Covenants  which  run  with  the  land  must  be 
such  as  affect  the  land  itself,  and  not  the  collateral  interest  of 
the  lessor.  The  rule  upon  this  subject  is  accurately  laid  down 
in  Spencer's  case,!  Bally  v.  Wells,l  and  The  Mayor  of  Congle- 
ton  V.  Pattison.^  In  Spencer's  case,  it  is  expressly  stated, 
that  a  covenant  to  pay  a  collateral  sum  to  the  lessor  or  a 
stranger,  shall  not  bind  the  assignee,  because  it  is  merely 
collateral,  and  in  no  manner  touches  or  concerns  the  thing 
demised.  By  the  covenant  to  insure,  the  lessee  agrees  to  pay 
an  annual  sum  to  a  stranger,  in  consideration  of  which  that 
stranger  is  to  pay  to  the  lessee  a  certain  stipulated  sum,  in  case 
the  premises  should  be  injured  by  fire.  There  is  not  any 
stipulation  that  that  sum,  when  recovered,  shall  be  laid  out 

t  5  Co.  Rep.  17.  S  10  East,  130, 

X  Wilmot's  Notes,  344. 
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upon  the  land,  and  the  tenant  may  therefore  apply  it  to  any  Vebnoh 
other  purpose.  The  covenant  does  not,  therefore,  in  any  respect,  smith. 
affect  the  nature,  quality  or  value  of  the  thing  demised,  inde- 
pendently of  collateral  circumstances,  and  therefore  is  not  a 
covenant  which  passes  to  the  assignee.  Secondly,  *the  nature  of  [  **  ] 
the  covenant  cannot  be  altered  by  the  provisions  of  the  14  Geo. 
m.  c.  78,  s.  88,  which  apply  only  to  the  case  where  an 
insurance  has  actually  been  made,  and  does  not  go  to  regulate 
the  covenants  between  lessor  and  lessee.  No  insurance  having 
been  made  in  this  case,  it  does  not  fall  within  the  statute. 
Thirdly,  the  statute  only  enables  the  directors  of  the  company, 
upon  the  request  of  the  persons  interested  in  the  houses  damaged 
by  fire,  or  upon  any  ground  of  suspicion  that  the  persons 
insured  had  been  guilty  of  fraud,  or  of  wilfully  setting  their 
houses  on  fire,  to  cause  the  insurance  money  to  be  expended  in 
rebuilding  the  premises.  Now  as  it  appears,  from  the  preamble 
of  the  clause,  that  the  object  was  to  prevent  fraudulent  insur- 
ances, the  power  of  the  directors  so  to  apply  the  money  ought 
to  be  restrained  to  such  cases  only.  Nor  does  it  apply  to  a  case 
where  the  money  has  been  disposed  of  among  the  contending 
parties  previously  to  the  application  of  the  parties  interested. 
The  statute,  therefore,  is  not  absolutely  directory  that  the  money 
recovered  shall  at  all  events  be  laid  out  on  the  premises,  and, 
consequently,  it  does  not  alter  the  situation  of  the  defendant  in 
this  case. 

Chitty,  contra  : 

The  lessee  having  covenanted  to  cause  the  insurance  to  be 
effected  in  the  joint  names  of  the  ground  landlord  and  himself, 
could  not,  in  the  event  of  his  having  effected  such  an  insur- 
ance, and  a  loss  having  afterwards  occurred,  have  received  the 
money  without  the  consent  of  such  landlord,  and  a  court  of 
equity  would  have  directed  the  money  to  be  laid  out  in  rebuild- 
ing or  repairing  the  premises.  The  interest  of  the  landlord  is 
materially  varied  by  the  circumstance  of  the  ^lessee  being  bound  [  *6  ] 
to  insure :  for  the  rent  reserved  is  decreased,  in  proportion  to 
the  amount  of  the  annual  premium  paid,  and  the  assignee  of 
the  lessor  would  take  the  premises  at  an  increased  rent,  unless 

B  2 
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VxBKOK  the  lessee  had  covenanted  to  insure.  The  covenant,  therefore, 
Smith.  *<>  insure  affects  the  nature,  quality,  or  value  of  the  thing 
demised,  and,  therefore,  is  a  covenant  which  runs  with  the  land, 
and  it  is  quite  clear  that,  by  the  provisions  of  the  14  Geo.  m. 
c.  78,  s.  88,  the  covenant  to  insure,  in  the  present  case,  becomes, 
by  operation  of  law,  a  covenant  to  lay  out  the  money  recovered 
in  rebuilding  the  premises  at  the  request  of  the  lessor ;  for  the 
enacting  part  of  the  clause  does  not  confine  the  power  of  the 
directors  to  lay  out  the  money  to  cases  of  fraud,  but  is  in  the 
alternative,  and  enables  them  so  to  do  in  any  case,  upon  the 
request  of  the  party  interested.  Coupling,  therefore,  the 
covenant  with  the  statute,  it  is,  in  effect,  a  covenant  to  lay  out 
the  money  recovered  in  rebuilding  the  premises,  in  case  the  lessor 
requires  it ;  and  that  being  so,  it  is  clearly  a  covenant  which 
respects  the  thing  demised,  and  therefore  passes  to  the  assignee. 

Abbott,  Ch.  J. : 

It  is  not  necessary,  on  the  present  occasion,  to  give  any 
opinion  on  the  effect  of  a  covenant  to  insure  premises  situate 
without  the  limits  mentioned  in  the  14  Geo.  III.  c.  78. 
These  premises  lying  within  those  limits,  the  effect  of  that 
statute  is,  to  enable  the  landlord,  by  application  to  the  governors 
or  directors  of  the  insurance  office,  to  have  the  sum  insured  laid 
out  in  rebuilding  the  premises.  Now,  a  covenant  to  lay  out  a 
given  sum  of  money  in  rebuilding  or  repairing  the  premises,  in 
case  of  damage  by  fire,  would  clearly  be  a  covenant  running 
[  *6 1  with  the  land,  that  is,  such  a  covenant  *as  would  be  binding  on 
the  assignee  of  the  lessee,  and  which  the  assignee  of  the  lessor 
might  enforce.  Here  the  defendant  does  not  covenant  expressly 
in  those  words,  but  only  that  he  will  provide  the  means  of 
having  800Z.  ready  to  be  laid  out  in  rebuilding  the  premises  in 
case  of  fire.  But,  connecting  that  covenant  with  the  Act  of 
Parliament,  the  landlord  has  a  right  to  say  that  the  money, 
when  recovered,  shall  be  so  laid  out.  It  is,  therefore,  as 
compulsory  on  the  tenant  to  have  the  money  laid  out  in  rebuild- 
ing, and  as  beneficial  for  the  landlord  as  if  the  tenant  had 
expressly  covenanted  that  he  would  lay  out  the  money  he 
received  in  respect  of  the  policy  upon  the  premises.    For  these 
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reasonsy  I  think  that  this  is  a  covenant  running  with  the  land,  Vehstoh 
for  the  breach  of  which  the  assignee  of  the  lessor  may  sue ;  and,  smith. 
consequently,  there  must  be  judgment  for  the  plaintiff. 

Baylby,  J. : 

I  am  clearly  of  opinion  that  the  assignee  of  the  reversion  is 
entitled  to  sue  upon  the  covenant  in  question.  The  rule  is  that 
if  the  covenant  respect  the  thing  demised,  and  be  co-extensive 
with  the  estate  of  the  person  to  whom  it  is  made,  and  be  made 
with  him  and  his  assigns,  it  passes  to  his  assignee.  The  only 
question  in  this  case  is,  does  this  covenant  respect  the  thing 
demised?  It  is  a  covenant  to  insure  the  premises  against 
damage  by  fire.  By  the  operation  of  the  14  Geo.  III.  c.  78,  s.  88, 
the  effect  of  that  insurance  is  not  merely  to  put  into  the  pocket 
of  the  person  effecting  it,  in  case  of  loss,  the  amount  of  the 
money  insured,  but  to  entitle  the  owner  of  the  estate  to  have 
that  money  laid  out  on  the  land ;  and  if  such  be  the  effect  of 
the  covenant,  it  does  affect  the  thing  demised,  as  much  as  a 
covenant  to  repair  or  rebuild,  in  case  of  damage  by  fire.  *I  [  *7  ] 
think,  therefore,  that  there  must  be  judgment  for  the  plaintiff. 

HOLBOYD,  J. : 

I  am  of  the  same  opinion.  If  the  covenant  to  insure  to  the 
amount  of  8001.,  in  case  of  fire,  could  be  considered  as  a  covenant 
to  pay  a  collateral  sum  to  the  lessor,  the  present  action  could 
not  be  supported ;  but,  taking  that  covenant,  together  with  the 
statute  14  Geo.  in.  c.  78,  s.  88, 1  think  that  the  sum  insured  is 
not  to  be  considered  as  a  collateral  sum,  but  as  a  sum  which,  by 
operation  of  law,  must  be  laid  out  upon  the  premises.  It  is, 
therefore,  a  covenant  to  do  a  matter  which  concerns  the  land, 
and  falls  within  the  rule  laid  down  in  Spencer's  case,  and  by 
Lord  Chief  Justice  Wilmot  in  BaUy  v.  WeUs.  He  there  lays  it 
down  thus:  '' Covenants  in  leases,  extending  to  a  thing 
'  in  esse,*  parcel  of  the  demise,  run  with  the  land,  and  bind  the 
assignee,  though  he  be  not  named,  as  to  repair,  &c.  And  if  they 
relate  to  a  thing  not  *  in  esse,'  but  yet  the  thing  to  be  done  is 
upon  the  land  demised,  as  to  build  a  new  house  or  wall, 
the  assignees,  if  named,  are  bound  by  the  covenants ;  but  if  they 
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Vebnon  in  no  manner  toach  or  concern  the  thing  demised,  as  to  build  a 
Smith.  house  on  other  land,  or  to  pay  a  collateral  sum  to  the  lessor, 
the  assignee,  though  named,  is  not  bound  by  such  covenants ; 
or  if  the  lease  is  of  sheep,  or  other  personal  goods,  the 
assignee,  though  named,  is  not  bound  by  any  covenant  con- 
cerning them.  The  reasons  why  the  assignees,  though  named, 
are  not  bound  in  the  two  last  cases,  are  not  the  same.  In  the 
first  case,  it  is  because  the  thing  covenanted  to  be  done  has  not 
the  least  reference  to  the  thing  demised ;  it  is  a  substantive,  in- 
dependent agreement,  not  quodam  modo  but  nuUo  modo,  annexed 
[  *8  ]  *or  appurtenant  to  the  thing  leased.  In  the  case  of  the  mere 
personalty,  the  covenant  doth  concern  and  touch  the  thing 
demised ;  for  it  is  to  restore  it  or  the  value  at  the  end  of  the 
term;  but  it  doth  not  bind  the  assignee,  because  there  is  no 
privity,  as  there  is  in  the  case  of  a  realty  between  the  lessor  and 
lessee  and  his  assigns,  in  respect  of  the  reversion;  it  is  merely  col- 
lateral in  one  case ;  in  the  other  it  is  not  collateral,  but  they  are 
total  strangers  to  one  another,  without  any  line  or  thread  to  unite 
and  tie  them  together  ;  and  to  constitute  that  privity  which  must 
subsist  between  debtor  and  creditor  to  support  an  action."  And 
in  page  846,  after  citing  several  cases,  from  which  he  deduces 
the  principle  laid  down,  he  says,  "All  these  cases  clearly  prove 
that '  inherent '  covenants,  and  such  as  tend  to  the  support  and 
maintenance  of  the  thing  demised,  where  assigns  are  expressly 
mentioned,  follow  the  reversion  and  the  lease,  let  them  go  where 
they  will."  In  the  present  covenant  assigns  are  expressly  in- 
eluded;  and,  inasmuch  as  the  performance  of  the  covenant 
would,  in  the  event  of  the  premises  being  destroyed  or  injured 
by  fire,  tend  to  the  support  and  maintenance  of  the  thing 
demised,  I  am  of  opinion,  that  it  falls  within  the  rule  laid  down 
by  Lord  Chief  Justice  Wilmot,  and,  consequently,  that  there 
must  be  judgment  for  the  plaintiff. 

Bbst,  J. : 

It  has  been  argued,  from  the  preamble  to  the  88rd  section  of 
the  14  Geo.  lU.  c.  78,  that  this  provision  of  the  statute  only 
applies  to  cases  where  fraud  is  suspected.  But  the  enacting  part 
of   the   clause  goes   beyond    the   mischief   mentioned  in  the 
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preamble,  and  is  large  enough  to  embrace  this  case.  For,  under  Vbbnon 
the  first  branch  of  it,  where  the  owner  of  the  building  requests  *the  smith. 
insurance  company  so  to  apply  the  money,  no  suspicion  of  fraud  [  *9  ] 
is  necessary  to  make  such  request  compulsory  on  the  directors. 
Within  the  district,  therefore,  to  which  the  Building  Act  applies, 
this  covenant  provides  a  fund  for  the  rebuilding  of  the  premises, 
which  the  owner  has  a  right  to  require  shall  be  applied  to  that 
purpose;  and  then  it  is  clear  that  the  assignee  has  a  direct 
interest  in  having  the  insurance  kept  up.  But  I  think,  also,  that 
if  the  premises  were  in  any  other  part  of  the  kingdom,  this  would 
be  a  covenant  that  would  pass  to  an  assignee.  A  covenant  in  a 
lease  which  the  covenantee  cannot,  after  his  assignment,  take 
advantage  of,  and  which  is  beneficial  to  the  assignee  as  such, 
will  go  with  the  estate  assigned.  If  this  were  not  the  law,  the 
tenant  would  hold  the  estate  discharged  from  the  performance 
of  one  of  the  conditions  on  which  it  was  granted  to  him.  The 
original  covenantee  could  not  avail  himself  of  this  covenant; 
he  sustains  no  loss  by  the  destruction  of  the  buildings,  and 
therefore  has  no  interest  to  have  them  insured.  In  The  Sadlers' 
Company  v.  Badcock,}  Lord  Habdwickb  says,  that  Lord  Chan- 
cellor Kmo,  in  the  case  of  Lynch  v.  DaynU^l  held,  that  a  person 
who  had  assigned  his  interest  in  a  house  before  the  fire  happened 
which  consumed  it,  had  no  right  to  the  money  under  the  policy. 
I  cannot  say  whether  a  court  of  equity  would  take  any  steps  to 
secure  the  application  of  the  money  insured  for  the  benefit  of 
the  estate.  I  presume,  that  if  a  court  of  equity  wojuld  assist  a 
covenantee  to  have  the  money,  recovered  under  the  policy  by  his 
tenant,  expended  on  the  estate,  it  would  render  the  same  assist- 
ance to  an  assignee.  *If  a  court  of  equity  will  not  interfere,  [  *lo  ] 
either  for  the  one  or  the  other,  still  this  covenant  is  as  beneficial 
to  an  assignee  as  it  was  to  the  covenantee.  It  secures  to  the 
tenant  the  means  of  performing  his  covenant,  and  to  the  land- 
lord, a  solvent  instead  of  a  ruined  tenant.  It  is  a  covenant  bene- 
ficial to  the  owner  of  the  estate,  and  to  no  one  but  the  owner  of 
the  estate ;  and  therefore  may  be  said  to  be  beneficial  to  the  estate, 
and  so  directly  within  the  principle  on  which  covenants  are  made 
to  run  with  the  land.  At  the  time  that  the  82  Hen.  YIII.  c.  84, 
t  2  Atkyna,  657.  t  3  Brown's  P.  C.  497. 
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VflBNOK  was  passed,  an  immense  quantity  of  land  passed  from  the  dis- 
Smith.  solved  monasteries  to  the  King,  and  from  the  King  to  the  most 
favoured  and  powerful  of  his  subjects.  Much  of  this  land  was 
on  lease,  and  both  the  King  and  his  Parliament  must  have  been 
anxious  that  the  assignees  of  the  reversion  should  be  in  as  good 
a  situation  as  the  lessors  were.  This  statute  expressly  enacts, 
**  that  grantees  of  estates  shall  have  and  enjoy  the  like  advantages 
against  lessees,  their  executors,  &c.  by  entry  for  non-payment  of 
rent,  or  for  doing  of  waste  or  other  forfeiture,  and  the  same 
benefit  and  remedy  by  action  for  not  performing  of  other  condi- 
tions, covenants,  or  agreements,  as  the  lessors  or  grantors  them- 
selves might  have  had."  Lord  Coke  (Co.  Lit.  215  b)  limits  the 
operation  of  these  general  words,  to  **  such  conditions  as  are 
incident  to  the  reversion  as  rent,  or  for  the  benefit  of  the 
estate.**  He  adds  that  the  statute  does  not  extend  to  ''  covenants 
for  payment  of  a  sum  in  gross,  delivery  of  com,  wood,  or  the 
like."  A  sum  in  gross  is  in  the  nature  of  a  fine  which  belongs 
to  the  lessor,  and  can  never  be  intended  for  an  assignee.  By 
the  deliveries  of  com  and  wood  were  meant  deliveries  of  those 
[*ii]  articles  at  the  mansion-house  of  the  lessor,  and  not  *rents 
payable  in  com  or  wood,  without  any  stipulation  as  to  the 
place  where  the  articles  were  to  be  delivered.  These  deliveries 
at  the  mansion-house  were  inconsiderable  in  value,  and  would 
be  of  no  use  to  the  assignee,  unless  he  became  the  assignee  of 
the  mansion  as  well  as  the  farm.  In  5  Coke,  18,  it  is  said,  **  that 
the  82  Hen.  YHI.  was  resolved  to  extend  to  covenants  which 
touch  or  concern  the  thing  demised,  and  not  to  collateral  cove- 
nants." Li  Spencer's  case,  Moore,  159,  the  same  doctrine  is  laid 
down  in  the  same  terms,  and  this  case  is  put  by  Gawdt,  J.  and 
assented  to  by  all  the  Judges  and  Serjeants,  *'  that  a  covenant 
that  a  lessor  will,  at  the  end  of  the  term,  grant  another  lease 
runs  with  the  land.  The  covenant  here  mentioned  is  not 
beneficial  to  the  estate  granted,  in  the  strict  sense  of  the  words, 
because  it  has  no  effect  until  that  estate  is  at  an  end,  but  it  is 
beneficial  to  the  owner,  as  owner,  and  to  no  other  person.  By 
the  terms  **  collateral  covenants,"  which  do  not  pass  to  the 
assignee,  are  meant  such  as  are  beneficial  to  the  lessor,  without 
regard  to  his  continuing  the  owner  of  the  estate.    This  principle 
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will  reconcile  all  the  cases.    In  Webb  v.  RuaseliA  Lord  Kbnyon      Vbknoh 
considers  grantees  or  assignees  to  stand  in  the  same  situation,       smm 
and  to  have  the  same  remedy  against  the  lessees,  as  heirs-at-law 
of  individuals,  or  successors  in  the  case  of  corporations,  had 
before  the  statute.    For  these  reasons,  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintif. 


DOE     DEM.     JOHN      HXJBEELL      and     EDWAED     ^i82h 
LIVERMORE   v.    ROBERT    DEVEREUX    FAN-       — ' 
COURT  HURRELL  and  Others.  ^^^^ 

(6  Bam.  &  Aid.  18—21.) 

A  testator  haying  both  real  and  personal  estate,  after  giving  several 
pecnniaTy  legacies,  bequeathed  all  the  rest  and  residue  of  his  estate  and 
effects,  whatsoever  and  wheresoever,  to  trustees,  their  executors,  ad- 
ministrators, and  assigns,  upon  trust  that  they  should,  out  of  such 
residue  of  the  monies  and  effects  that  he  should  die  possessed  of,  carry 
on,  manage,  and  cultivate  the  farm  then  in  his  possession  for  the  re- 
mainder of  his  term  therein,  for  the  joint  advantage  of  certain  of  his 
sons  and  daughters  therein  named;  and,  at  the  expiration  of  the 
term,  upon  further  trust,  to  sell  and  dispose  of  the  residue  of  his  estate 
and  effects,  or  such  effects  as  should  then  be  upon  his  farm,  and  to 
divide  the  money  arising  therefrom  among  his  said  sons  and  daughters : 
Held,  that  the  testator's  real  estate  did  not  pass  by  this  will. 

Ejectment,  to  recover  the  possession  of  certain  premises  in  the 
county  of  Essex.  The  cause  was  tried  at  the  Essex  Spring 
Assizes,  1820,  before  Garrow,  B.  when  the  jury  found  a  verdict 
for  the  lessors  of  the  plaintiff,  subject  to  the  opinion  of  the  Court, 
on  the  following  case. 

On  the  21st  of  May,  1805,  Moses  Hurrell  the  elder,  being 
seised  in  fee  of  the  freehold  premises  in  question,  and  being  also 
possessed  of  personal  property,  made  his  last  will,  duly  executed  to 
pass  real  estates,  as  follows :  *'  I  give  unto  my  sons,  John,  Aaron, 
William,  Charles,  and  Thomas,  and  to  my  daughters,  Susanna 
and  Bebecca,  the  sum  of  1002.  a-piece,  to  be  paid  to  such  of 
them  as  shall  be  under  the  age  of  21  years  at  the  time  of  my 
decease,  .upon  their  attaining  the  respective  ages  of  21  years  ; 

t  1  E.  E.  725,  730  (3  T.  E.  393,  402). 
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Dob  and  to  such  of  them  as  shall  have  attained  their  respective  ages 
HuBBELL  of  21  years  at  that  time,  within  six  months  after  my  decease ; 
HuBRBLL  ^^*^  benefit  of  survivorship  among  them,  in  case  of  the  death  of 
any  or  either  of  them  under  the  age  of  21  years.  And  as  I  have 
already  provided  for  my  son  Moses,  and  my  daughter  Sarah,  the 
wife  of  Edward  Livermore,  I  do  hereby  only  give  them  the  sum 
[  *19  ]  of  101.  a-piece  for  mourning,  to  be  *paid  to  them  respectively 
within  six  months  after  my  decease.  And  after  payment  of  the 
above-mentioned  legacies,  my  just  debts,  funeral,  testamentary, 
and  other  incidental  expenses,  I  give  and  bequeath  all  the  rest 
and  residue  of  my  estate  and  effects  whatsoever  and  wheresoever, 
unto  my  brother,  Aaron  Hurrell,  my  said  son  John,  and  my  said 
son-in-law,  Edward  Livermore,  their  executors,  administrators, 
and  assigns,  upon  the  following  trusts;  that  is  to  say,  upon 
trust,  that  they  shall,  out  of  such  residue  of  the  monies  and 
effects  that  I  shall  die  possessed  of,  carry  on,  manage,  and  culti- 
vate the  farm  now  in  my  possession,  for  the  remainder  of  my 
term  and  interest  therein,  for  the  joint  advantage  of  my  said 
sons,  John,  Aaron,  William,  Charles,  and  Thomas,  and  my  said 
daughters,  Susanna  and  Bebecca ;  and  at  the  expiration  of  the 
said  term,  upon  further  trust,  to  sell  such  residue  of  my  estate 
and  effects,  or  such  effects,  as  shall  then  be  upon  my  farm,  and 
divide  the  money  arising  among  my  said  last-mentioned  five 
children.  And  I  do  hereby  appoint  my  brother  Aaron  Hurrell, 
my  said  son  John,  and  my  son-in-law,  Edward  Livermore, 
executors  of  this  my  will." 

The  testator  died  in  February,  1807,  and  on  the  25th  March, 
1808,  the  will  was  duly  proved  by  the  executors.  The  tenant  in 
possession  of  the  estate  under  the  testator,  after  his  death,  paid 
one  half-year's  rent,  due  for  the  premises,  at  Lady-day,  1807,  to 
the  lessors  of  the  plaintiff,  who  are  the  surviving  devisees  in  the 
will,  and  to  the  said  Aaron  Hurrell,  since  deceased ;  after  which 
payments,  the  said  Eobert  Devereux  Fancourt  Hurrell,  being  the 
heir  of  the  testator,  in  that  character  and  right,  entered  into 
[  *20  ]  possession  of  the  estate  and  premises,  *and  he,  together  with  the 
other  defendants,  hath  thence  and  hitherto  retained  possession 
thereof. 
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Sugden,  for  the  plaintiff :  Dob 

d. 

The  real  estate  passed  by  this  will  to  the  trustees.  The  object  Hubbell 
of  the  testator  veas  to  provide  for  all  his  children,  and  he  gives  hubbbll. 
and  bequeaths  all  the  residue  of  the  estate  and  effects  to  the 
trustees,  for  that  purpose.  If  the  will  had  stopped  here,  it  is 
quite  clear  that  the  real  estate  would  have  passed  by  those 
words ;  but  it  goes  on,  ''  In  trust,  out  of  such  residue  of  the 
monies  and  effects,  to  manage  his  farm  to  the  end  of  his  term." 
It  may  therefore  be  said,  that  the  testator  only  meant  to  give  to 
them  the  residue  of  his  monies  and  effects ;  but  then  the  trustees, 
at  the  expiration  of  the  term,  are  directed  to  sell  and  dispose 
of  the  residue  of  his  estate  and  effects,  and  therefore  the  testator 
must  have  intended  more  to  pass  than  his  monies  and  effects. 
Besides,  the  real  estate  will  pass  under  these  words,  provided  it 
appear,  from  the  other  part  of  the  will,  that  he  intended  it  to 
pass.  Doe,  lessee  of  Wall  v.  Langlands,^  and  Doe  dem.  Andrew 
Y.  Lainchbury.l  Now  here,  by  the  use  of  the  words,  "residue 
of  bis  estate  and  effects,"  it  does  appear,  that  the  testator  meant 
the  real  estate  to  pass. 

H.  J.  Stephen,  contrh,  was  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

We  are  all  clearly  of  opinion,  that  the  testator  did  not  mean 
that  his  real  estate  should  pass  by  this  will.  We  must  collect 
the  intention  from  the  whole  context  of  the  will.  There  can  be  no 
doubt,  'that  words,  which,  in  their  technical  sense,  generally  l  •^l  ] 
denote  personal  property,  will  pass  the  real  estate,  if  such  appears 
from  the  whole  of  the  will,  taken  together,  to  have  been  the 
intention  of  the  testator.  It  is  quite  clear,  that  the  testator  here 
intended  that  his  personal  property  only  should  go  to  the 
trustees.  The  bequest  is  to  them,  their  executors,  administra- 
tors, and  assigns;  the  word  ''heirs"  is  not  used.  That  cir- 
cumstance is  not  indeed  very  strongly  to  be  relied  on ;  but  it 
is  not  to  be  altogether  rejected  in  construing  this  will.  The  nature 
of  the  trusts  clearly  shews,  that  the  testator  meant  to  bequeath 

t  12  E.  E.  553  (14  East,  370).  |  11  East,  290. 
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Dob  his  personal  property  only,  for  the  trastees  are  directed,  out  of 
HuBBSLL  Bach  residue  of  the  monies  and  effects,  to  manage  the  farm  for 
HumiBLL.  *^®  remainder  of  his  term.  Now  the  real  estate  was  not  applicable 
to  such  a  purpose,  for  the  trustees,  at  all  events,  had  no  power 
to  sell  any  part  of  the  estate  bequeathed  to  them  until  the  end 
of  the  term.  Then  the  testator  directs  the  trustees,  at  the 
expiration  of  his  term,  to  sell  such  residue  of  his  estate  and 
effects  ;  or  such  effects  as  shall  be  upon  his  said  farm.  It  appears 
to  us  therefore,  that,  by  using  the  latter  word,  he  himself  has 
furnished  a  comment  upon  the  words  ''the  residue  of  his  estate 
and  effects;"  and  that  by  those  words,  he  meant  only  such 
estate  and  effects  as  constituted  personal  property.  Inasmuch, 
therefore,  as  it  was  not  necessary  that  the  trustees  should  take 
the  real  estate,  and  as  it  was  not  suitable  to  the  purposes  of  the 
trust,  we  are  of  opinion  that  the  real  estate  did  not  pass  by  the 
will,  and  consequently,  that  there  must  be  judgment  for  the 
defendants. 

Judgment  for  defendants. 


1821.  HUDSON  V.   GRANGERt 

Oct.  24. 
(5  Bam.  &  Aid.  27—34.) 

r  27 1 

^      -'  The  owner  of  goods  being  indebted  to  a  factor  in  an  amount  exceeding 

their  yalue,  consigned  them  to  him  for  sale :  the  factor,  being  also 
similarly  indebted  to  I.  S.,  sold  the  goods  to  him.  The  factor  after- 
wards hecame  bankrupt ;  and  on  a  settlement  of  accounts  between  L  S. 
and  the  assignees,  I.  S.  allowed  credit  to  them  for  the  price  of  the  goods, 
and  he  then  proved  the  residue  of  his  claim  against  the  estate :  Held, 
that  as  the  factor  had  a  lien  on  the  whole  price  of  the  goods,  the  settle- 
ment of  accounts  between  the  buyer  and  the  assignees  afforded  a  good 
answer  to  an  action  against  the  buyer  for  the  price  of  the  goods, 
brought  either  by  or  on  the  account  of  the  original  owner. 

Assumpsit  for  the  price  of  coals.     The  declaration  contained 

I  ,28  1       ^^^  special  counts  on  a  contract  between  the  parties,  and  also 

counts  for  goods  sold  and  ^delivered.    At  the  trial  before  Lord 

t  Cited  by  Willes,  J.  in  Turner  v.  Thomas  (1871)  L.  E.  6  C.  P.  610, 
613 ;  40  L.  J.  0.  P.  271,  272.— B.  C. 


VOL.  XXIV.]      1821,    K.  B.    5  B.  &  ALD.  28—29.  269 

Ellenborough,  Ch.  J.  at  the  sittings  after  Michaelmas  Term,  Hudbok 
1817,  a  verdict  was  found  for  the  plaintiff  for  llOZ.  6«.  6d.,  granobb. 
subject  to  the  opinion  of  the  Coart  on  the  following  case : 

The  plaintiff  was  the  owner  or  master  of  the  ship  Maria,  and 
was  employed  in  the  coal  trade  by  one  John  Hallowell,  who  was 
owner  of  the  cargo  of  coals  by  that  ship,  a  part  of  which  was 
the  subject  of  this  action.  The  ship  and  cargo  were  addressed 
by  Hallowell  to  Robert  Clark,  a  factor.  On  the  10th  of  April, 
1816,  the  defendant  agreed  with  Clark  to  purchase  of  him  part 
of  the  Maria's  cargo,  and  in  the  contract  entered  by  the  factor 
in  his  book,  the  coals  were  stated  to  be  purchased  of  Bobert 
Clark,  factor  for  Hudson,  master  or  owner  of  the  ship  Maria, 
It  was  not  signed  by  the  defendant,  or  any  person  by  him 
authorised,  but  in  the  copy  delivered  by  the  factor  to  the  clerk 
of  the  market,  the  names  of  the  defendant  and  of  the  factor 
were  inserted  at  full  length.  By  the  47  Geo.  HI.  sess.  2,  c.  68 
(local  and  personal),  s.  29,  it  is  enacted,  "  that  all  contracts  for 
coals  between  buyer  and  seller,  shall,  by  the  crimp,  factor  .  .  . 
be  fairly  entered  with  the  conditions  thereof,  and  price  of  such 
coals,  in  a  book  to  be  kept  by  such  crimp  or  factor,  subscribed 
by  such  buyer,  and  by  the  crimp  or  factor,  with  their  names 
written  at  full  length,  and  a  true  and  perfect  copy  of  such 
contract,  and  the  price  of  such  coals,  shall  be  delivered  by  such 
crimp  or  factor  to  the  clerk  of  the  market,  within  one  hour  after 
the  close  of  the  market  on  that  day,  for  the  inspection  of  any 
person."  Clark  was  authorised  by  Hallowell,  not  only  to  sell, 
but  to  receive  the  price  of  the  coals.  Hudson  had  no  interest  in 
the  cargo,  and  his  name  was  inserted  in  the  contract  without 
his  authority,  it  being  *the  usual  practice  so  to  insert  the  name  [  429  ] 
of  the  master.  The  coals  were  delivered  to  the  defendant, 
pursuant  to  the  contract.  In  June,  1816,  Clark  became  a 
bankrupt.  At  the  time  of  the  purchase,  Clark,  who,  for  a  con- 
siderable time,  had  had  dealings  with  the  defendant,  was 
indebted  to  him  in  272Z.  5«.  4(2.,  for  money  lent  and  advanced 
to,  and  paid  for  Clark  in  the  regular  course  of  business ;  and  in 
the  month  of  January,  1817,  prior  to  the  plaintiff  bringing  this 
action,  an  account  was  settled  between  the  defendant  and  the 
assignees  under  Clark's  commission,  in  which  the  assignees 
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Hudson  allowed  the  defendant  to  deduct  the  price  of  the  coals  from 
Obakoeb.  t^^  debt  dae  to  the  estate,  and  he  then  proved  the  balance  under 
the  commission.  At  the  time  of  the  sale  of  the  coals,  and 
continually  from  thence  up  to  the  time  of  the  bankruptcy  of 
Clark,  Hallowell  (who  has  also  since  become  bankrupt)  was 
indebted  in  a  considerable  sum  to  Clark,  and  after  giving  credit 
to  Hallowell  for  the  price  of  the  coals  on  the  Maria,  the  balance 
remained  considerably  in  favour  of  Clark. 

F.  PoUock,  for  the  plaintiff: 

This  action  is  maintainable  in  the  name  of  Hudson,  because 
he  was  the  person  whose  name  was  entered  in  the  book  of  the 
factor,  and  also  in  the  copy  delivered  to  the  clerk  of  the  market. 
The  defendant,  therefore,  might  have  learnt  with  whom  the 
contract  was  made,  and  he  cannot  now  be  allowed  to  say,  that 
the  contract  was  not  made  with  the  present  plaintiff.  If  the 
defendant  had  signed  the  contract,  as  required  by  the  47  Geo.  HI. 
c.  68,  there  can  be  no  doubt  that  the  plaintiff  might  have  sued. 
Assuming,  however,  that  the  action  was  maintainable  in  the 
name  of  Hudson,  the  settlement  which  has  taken  place  between 
[  *30  ]  *the  defendant  and  the  assignees  of  the  bankrupt,  cannot  operate 
as  any  answer  to  the  present  action,  for  admitting,  that  this  case 
must  be  considered  as  if  the  action  were  brought  in  the  name  of 
Hallowell,  this  settlement  took  place  after  the  bankruptcy  of 
Clark,  and,  although  a  payment  to  him  before  his  bankruptcy 
would  have  been  a  valid  payment,  as  against  his  principal, 
because  he  had  authority  to  receive  the  money,  yet  his  bank- 
ruptcy was  a  revocation  of  that  authority,  and  therefore  the 
payment  was  not  made  to  an  agent  authorised  to  receive  it,  and 
consequently  is  not  a  valid  payment  as  against  Hallowell. 

Gaaelee,  contra  : 

The  bankruptcy  of  the  factor  would  certainly  operate  as  a 
revocation  of  his  authority  to  receive  payment  on  account  of  his 
principal.  Here,  however,  the  payment  was  made,  not  merely 
on  the  account  of  Hallowell  alone,  but  it  was  made  to  Clark  or 
his  assignees,  who  stand  in  the  same  situation  in  respect  of  the 
lien  which  he  had  against  Hallowell. 
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The  Court  were  about  to  pronounce  judgment,  when  Hudson 

r. 
Qbakgeb. 
F.  Pollock,  in  reply,  suggested  that  Clark  never  had  any  lien 

in  this  case,  because  by  the  provisions  of  the  47  Geo.  III.  c.  68, 

coals  must  be  sold  while  in  the  ship,  except  in  the  case  of  a  sale 

to  Government ;    the  property,   therefore,  immediately  passes 

from  the  vendor  to  the  vendee,  and  the  factor,  therefore,  never 

had  a  possession  so  as  to  give  him  a  lien. 

Baylby,  J. :  + 

I  am  of  opinion  that  the  plaintiff  is  not  entitled  to  recover. 
The  statute  47  Geo.  III.  c.  68,  sess.  2,  *was  framed  with  the  view,  [  '31  j 
that  coals  which  reached  the  market  should  not  be  warehoused 
for  the  benefit  of  the  original  sender  of  the  coals,  but  that  he 
should  sell  as  soon  as  the  ship  arrived,  or  that  the  coals  should 
be  kept  in  the  ship,  and  the  ship  thereby  detained  till  an  actual 
sale  took  place.  The  Legislature  did  not  intend  by  the  provisions 
of  that  statute,  to  interfere  with  the  rights  of  a  factor.  In 
this  case,  Clark  is  described  as  the  factor  of  Hallowell.  It 
seems  to  me,  that  when  the  coals  arrived,  the  ship  having 
been  addressed  to  Clark  as  factor,  and  he  having  the  com- 
plete control  of  the  coals  in  that  character,  the  ship  is 
to  be  considered  as  the  warehouse  of  Clark,  for  the  coals 
then  in  the  ship,  and  the  coals  are  to  be  considered  in  his 
possession.  If  that  be  so,  then  the  question  is,  whether 
that  which  has  passed  between  the  assignees  of  Clark  and 
Granger,  takes  away  from  Hallowell  the  right  to  sue  in  Hudson's 
name ;  and  it  seems  to  me  that  it  does.  Clark,  as  factor,  had  a 
lien  on  everything  in  his  possession,  and  he  therefore  had  a  lien 
upon  these  coals.  As  factor  too,  he  had  a  general  lien,  not  only 
on  the  article  when  in  his  possession,  but  on  the  price  of  the 
article  when  sold,  and  having  that  lien,  he  may  enforce  payment 
to  himself  in  opposition  to  the  principal.  That  being  so,  Clark 
in  this  case  sells  to  Granger  the  goods  of  Hallowell,  who  at  that 
time  was  indebted  to  Clark  in  more  than  the  price  of  these  goods. 
The  latter  having  a  hen  on  the  price,  might  insist  that  Granger 
should  pay  him,  and  that  Hallowell  should  not  receive  the 

t  Abbott,  Ch.  J.  was  sittiiig  at  the  Old  Bailey. 
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Hudson  money.  Clark  afterwards  becomes  bankrupt,  and  his  bankruptcy 
Granobb.  undoubtedly  would  have  operated  as  a  countermand  of  his 
authority,  to  receive  the  price  on  account  of  his  principal ;  but 
[  *^^  ]  it  does  not  operate  to  *destroy  his  right  to  receive  it  on  his  own 
account  in  respect  of  his  lien.  That  being  the  situation  of  the 
parties,  the  defendant  afterwards  comes  to  a  settlement  with  the 
assignees  of  Clark,  the  effect  of  which  was,  that  Granger  paid  to 
Clark's  assignees  the  price  of  the  coals,  which  Clark  till  his 
bankruptcy  had  a  right  to  insist  should  be  paid  to  him,  and 
which  his  assignees  had  the  same  right  to  insist  upon  afterwards. 
It  seems  to  me  therefore,  that  this  was  a  valid  payment  as 
against  Hallowell,  and  that  he  cannot  now,  either  in  the  name  of 
Hudson,  or  in  his  own  name,  sue  for  payment  a  second  time. 
Upon  the  other  question,  whether  the  action  can  be  maintained 
in  the  name  of  Hudson,  he  having  no  interest  in  the  contract,  I 
entertain  considerable  doubt.  If  the  defendant  be  bound  to 
admit,  that  the  contract  was  made  by  him  with  Hudson,  then 
the  latter  would  be  the  party  entitled  to  sue.  Now  as  Hudson's 
name  was  in  the  contract,  and  the  defendant  might  have  seen  it, 
if  he  pleased,  I  incline  to  think  that  he  is  bound  by  the  terms  of 
the  contract,  and  that  he  is  not  at  liberty  now  to  say,  that 
Hudson  was  not  the  party  with  whom  he  contracted.  It  is 
unnecessary  to  pronounce  any  judgment  upon  that  point, 
inasmuch  as  I  am  clearly  of  opinion  upon  the  other  ground,  that 
there  must  be  judgment  of  nonsuit. 

HOLBOYD,  J. : 

It  is  unnecessary  to  decide  in  the  present  case,  whether  the 
action  can  be  maintained  in  the  name  of  Hudson ;  because,  I  am 
clearly  of  opinion  upon  the  other  point,  that  there  must  be 
judgment  of  nonsuit.  It  appears  to  me,  that  Clark  was  factor 
and  not  a  mere  broker  ;  and  that  being  so,  I  am  of  opinion,  that 
I  *3H  ]  he  had  a  lien  not  only  on  the  goods  while  they  ^remained  in  his 
possession,  but  also  on  the  proceeds  of  the  goods  which  he  sold 
as  such  factor.  In  Drinkwater  v.  Goodwin  +  it  was  expressly 
decided,  that  a  factor  who  becomes  surety  for  a  principal,  has  a 

t  Cowper,  251. 
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lien  on  the  price  of  the  goods  sold  by  him  for  his  principal,  in  Hudson 
the  amount  of  the  sum  for  which  he  has  become  snrety,  and  obakoeb. 
Mr.  Justice  Ghambre,  in  Houghton  and  others  v.  Matthews^i 
considers  that  as  settled  law.  Clark,  therefore,  having  a  lien  on 
the  proceeds,  had  a  right  to  receive  the  price  from  the  buyer, 
and  w  hen  he  had  so  received  it,  to  retain  it  as  against  Hallowell. 
The  bankruptcy  of  Clark  could  not  operate  to  destroy  his  right 
of  lien,  though  it  would  operate  as  a  revocation  of  his  authority 
to  receive  any  money  on  account  of  his  principal.  His  assignees 
after  the  bankruptcy,  had  the  same  rights  as  the  bankrupt  had 
before.  A  payment  made  to  Clark  before  his  bankruptcy,  even 
against  the  will  of  Hallowell,  would  have  operated  as  a  valid 
payment  as  against  Hallowell,  and  a  payment  to  his  assignees 
afterwards  must  have  the  same  effect.  For  these  reasons,  I  am 
of  opinion,  that  the  settlement  between  Clark's  assignees  and  the 
defendant  operated  as  a  valid  payment,  and  consequently  that 
this  action  cannot  be  maintained. 

Bbst,  J. : 

I  am  of  the  same  opinion.  This  action  is  brought  in  the 
name  of  the  present  plaintiff  for  the  benefit  of  Hallowell,  and  it 
must  be  therefore  considered,  as  if  it  were  brought  by  the  latter. 
Now  the  facts  are  these :  Hallowell  sells  the  coals  to  Granger,  by 
the  means  of  Clark,  his  factor ;  Hallowell  being  then  indebted 
*to  Clark  beyond  the  price  of  the  coals,  Granger  pays  the  money  [  •u  ] 
to  Clark.  Now,  Clark,  as  factor,  having  a  lien  on  the  coals,  and 
on  the  proceeds  when  received,  had  a  right  to  require  that  the 
money  should  be  paid  to  him,  and  not  to  his  principal,  and  he 
also  had  a  right  even  to  retain  the  money  against  his  principal. 
The  payment  to  Clark,  or  to  his  assignees  who  stand  in  his  place, 
was  therefore  a  valid  payment  as  against  Hallowell,  and  is  a 
good  answer  to  the  present  action.  It  is  unnecessary  to  decide, 
therefore,  whether  this  action  could  be  maintained  in  the  name 
of  Hudson,  inasmuch  as  I  am  clearly  of  opinion,  that  upon  the 
other  point  there  must  be  judgment  of  nonsuit. 

Judgment  of  nonsuit. 

t  7  E.  E.  815,  817  (3  Bos.  &  P.  485,  489). 
ILR. — VOL.  XXIV.  T 
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1821  SOLLY  AND  Another  v.  WHITMOEE. 

00^.26; 

(6  Bam.  &  Aid.  46—47.) 

••      •'  A  ship  was  insured  at  and  from  Hull  to  her  port,  or  ports,  of  loading 

in  the  Baltic  Sea  and  Gulf  of  Finland,  with  liberty  to  proceed  to, 
and  touch  and  stay  at,  any  port  or  ports  whatsoever,  for  any  purpose, 
particularly  at  Elsinore,  without  being  deemed  a  deviation.  The  ship 
touched  and  stayed  at  Elsinore  and  Dantzic,  to  deliver  goods,  Pillau 
being  her  port  of  loading :  Held,  that  this  was  a  deviation. 

Assumpsit  of  a  policy  of  insorance  upon  tha  ship  Seemann. 
At  the  trial  before  Bayley,  J.  at  the  London  sittings  after  Trinity 
Term,  1820,  a  verdict  was  found  for  the  plaintiffs,  subject  to 
the  opinion  of  the  Court  on  the  following  case  : 

On  the  29th  September,  1818,  the  defendant  subscribed  a 
policy  of  insurance  upon  the  ship  Seemann,  and  the  risk  was  **  at, 
and  from  Hull,  to  her  port  or  ports  of  loading  in  the  Baltic  Sea 
and  Gulf  of  Finland,  with  liberty  for  the  ship  in  the  said 
voyage  to  proceed  and  sail  to,  and  touch  and  stay  at  any  ports 
or  places  whatsoever  and  wheresoever  for  all  purposes,  particu- 
larly at  Elsinore,  without  being  deemed  a  deviation/'  The 
policy  was  efifected  by  the  plaintiffs,  on  behalf  of  James  Phillips, 
who  then  resided  at  Eonigsberg,  in  Prussia,  and  was  the  party 
interested  in  the  insurance  as  owner  of  the  ship.  The  ship, 
on  the  8rd  October,  1818,  began  loading  on  board  at  Hull 
sundry  packages  for  Elsinore,  sundry  other  packages  for  Dantzic, 
and  sundry  other  packages  for  Pillau,  and  on  the  28rd  October, 
in  the  same  year,  set  sail  from  Hull  on  her  voyage  for  Elsinore, 
[  ♦^e  ]  Dantzic,  and  Pillau,  the  latter  being  her  intended  port  ♦of  loading. 
The  ship  touched  at  Elsinore,  and  landed  there  the  goods 
destined  for  that  place;  she  afterwards  sailed  for  Dantzic, 
and  arrived  there  on  the  15th  December,  1818,  and  was  deliver- 
ing the  goods  destined  for  Dantzic,  until  the  19th  December, 
1818,  when  she  proceeded  to  Pillau  to  deliver  the  remainder  of 
her  cargo.  On  the  21st  December,  1818,  the  ship  when  in  sight 
of  Pillau,  was  totally  lost  by  the  perils  of  the  sea.  The  premium 
mentioned  in  the  policy  was  returned  by  the  defendant  to  the 
plaintiffs  before  the  commencement  of  the  present  action. 
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F.  Pollock  for  the  plaintiff,  admitted,  that  it  was  now  settled  Solly 
by  the  cases  of  Rttcker  v.  Allnutt,f  Langhom  v.  Allnutt,l  and  whitmobb. 
Hammond  v.  Reid^^  that  the  liberty  to  touch  at  any  port  or  place 
whatsoever  for  all  purposes,  must  be  taken  to  mean,  for  some 
purpose  connected  with  the  voyage.  Here  the  object  of  the 
voyage  was,  that  the  ship  was  to  proceed  from  Hull  to  her  port 
of  loading  in  the  Baltic.  But  it  does  not  therefore  follow,  that 
she  was  to  sail  in  ballast,  and  if  she  was  to  take  goods,  she 
might  be  permitted  to  deliver  them  at  those  ports  where,  by  the 
liberty  reserved  in  the  policy,  she  was  permitted  to  touch  and 
stay. 

C.  Puller,  contra,  was  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

The  liberty  given  by  this  policy  to  touch  at  any  ports  for  all 
purposes,  must  be  construed  to  mean  purposes  connected  with 
the  voyage.  Here,  the  voyage  was  from  Hull  to  a  loading  port 
in  the  Baltic,  and  if  the  ship  had  gone  to  Elsinore  or  Dantzic  *to  [  *47  ] 
see  if  she  could  ^et  a  cargo,  that  would  have  been  a  purpose 
connected  with  the  voyage,  and  consequently  would  not  have 
been  a  deviation.  But  the  vessel,  in  fact,  went  to  those  ports 
for  the  purpose  of  delivering  goods,  which  was  wholly  uncon- 
nected with  the  object  of  the  voyage  insured.  I  am  therefore  of 
opinion  that  this  was  a  deviation,  and  consequently,  that  there 
must  be  judgment  of  nonsuit. 

Judgment  of  nonsuit. 

t  13  B.  B.  465  (15  East,  278).  §  22  B.  B.  629  (4  B.  &  Aid.  72). 

i  13  B.  B.  663  (4  Taunt.  511). 
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1821       GAENETT  and  Akothee  v.  WILLAN  and  JONES.t 

Oet  26.  ' 


[63] 


(5  Bam.  &  Aid.  53—64.) 

A  parcel  wHcli,  with  its  contents,  exceeded  5^.  in  value,  haying  been 
delivered  to  A.  and  B.,  common  carriers,  to  be  carried  by  their  mail  ooach, 
was  accepted  by  them  to  be  so  carried,  and  was  actually  put  into  the  mail, 
and  carried  by  that  conveyance  a  short  distcmce ;  it  was  then  taken  out  of 
the  mail  coach  by  a  servant  of  the  carriers,  and  left  to  be  forwarded  by 
another  coach,  of  which  A.  was  one  of  the  proprietors,  but  in  which  B. 
had  no  concern,  and  the  parcel  was  lost.  The  carriers  had  previously  given 
notice  that  they  would  not  be  responsible  for  any  package  containing 
specified  articles,  or  which,  with  its  contents,  should  exceed  dZ.  in  value, 
if  lost  or  damaged,  unless  an  insurance  was  paid :  Held,  that,  notwith- 
standing this  notice,  the  carriers  were  responsible  for  the  parcel  in 
question,  in  consequence  of  their  having  delivered  it  to  be  carried  by 
another  coach,  of  which  one  of  the  carriers  only  was  proprietor. 

This  was  an  action  on  the  case,  brought  by  the  plaintiffs 
against  the  defendants  as  common  carriers,  for  hire  from  London 
[  *6i  ]  to  Worcester,  to  recover  the  *value  of  a  parcel  delivered  to  the 
defendants,  to  be  carried  by  them  from  London  to  Worcester, 
and  alleged  to  have  been  lost.  Plea,  not  guilty.  The  cause  was 
tried  at  the  London  sittings  after  Trinity  Term,  1820,  before 
Bayley,  J.  when  the  jury  found  a  verdict  for  the  plaintiffs, 
subject  to  the  opinion  of  the  Court  on  the  following  case : 

The  defendants,  at  the  time  of  the  delivery  to  them  of  the 
parcel,  were  the  proprietors  of  the  Worcester  mail-coach,  used 
by  them  as  common  carriers,  for  the  carriage  of  passengers  and 
goods  for  hire.  The  plaintiffs,  who  resided  at  Worcester,  wrote 
on  the  17th  September,  1819,  to  their  correspondents  in  London, 
desiring  to  have  two  pieces  of  sarsenet  sent  to  them  "  by  the 
return  of  mail."  Such  sarsenet,  of  the  value  of  451.  Os.  5(2.  was 
accordingly  packed  up  on  the  18th  September,  1819,  and  duly 
booked  at  the  coach  ofGice,  at  the  Bull  and  Mouth  inn,  from 
which  the  Worcester  mail  proceeds,  "  as  for  the  Worcester  mail- 
coach  to  Worcester."  The  parcel  was  accordingly,  by  the  de- 
fendants, put  into  the  Worcester  mail-coach  at  the  Bull  and 
Mouth  inn,  and  entered  in  the  usual  way-biU  of  that  coach,  as  a 
parcel  to  be  carried  thereby  from  London  to  Worcester,  and  the 
same  parcel  was  carried  in  the  mail-coach,  from  the  coach-office 

t  See  also  Bleat  v.  Fogg,  p.  407,  post^B,,  0. 
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at  the  Bull  and  Mouth  inn,  to  a  place  called  the  Green  Man  and  Gabnbtt 
Still,  in  Oxford  Street,  at  which  the  defendants  have  no  ofl&ce  or  willan. 
servant,  but  where  passengers  and  parcels  are  booked  for  the 
defendants'  mail-coach,  and  there  the  same  was  taken  out  of  the 
mail-coach,  and  left  at  the  Green  Man  and  Still,  to  be  forwarded 
on  the  following  day  to  Worcester  by  another  Worcester  coach, 
called  the  heavy  coach  (in  which  the  defendant  John  Jones  had 
no  interest),  and  the  entry  in  *the  way-bill  of  the  mail-coach  [  •ss  ] 
was  altered  accordingly.  The  parcel  was  afterwards  lost  out  of 
the  heavy  coach,  but  it  did  not  appear  by  what  means.  Before 
the  parcel  was  so  booked,  and  delivered  to  be  carried  to  Worces- 
ter by  the  mail,  the  defendants  had  caused  the  following  public 
notice  to  be  given,  and  the  plaintiffs  had  notice  thereof.  "  Take 
notice,  that  the  proprietors  of  the  public  carriages,  who  transact 
their  business  at  this  office,  will  not  be  answerable  for  any 
package  containing  cash,  bank  notes,  bills,  jewels,  plate,  watches, 
lace,  silks,  or  muslins,  however  small  the  value,  nor  for  any 
other  package  which,  with  its  contents,  shall  exceed  51.  in  value, 
if  lost  or  damaged,  unless  the  value  be  specified,  and  an  insur- 
ance be  paid  over  and  above  the  common  carriage,  when 
delivered  here,  or  to  any  of  their  offices  or  agents  in  the  different 
parts  of  the  kingdom." 

Chitty  was  to  have  argued  for  the  plaintiff,  but  the  Court 
called  upon 

F,  PoUock,  contra  : 

The  defendant  is  exempt  from  all  responsibility  for  this  loss, 
by  the  express  terms  of  his  notice,  for  the  parcel  has  been  lost. 
The  object  of  these  notices  is,  to  protect  the  carrier  from  all 
losses  arising  from  the  default  of  his  servants,  unless  the  goods 
be  insured.  It  is  not  unreasonable,  that,  with  respect  to  parcels 
of  value,  carriers  should  require  an  additional  compensation  in 
proportion  to  the  risk  they  run,  and  there  can  be  no  doubt, 
that,  by  the  law  of  England,  carriers  may  by  such  notices  limit 
their  responsibility.  In  Nicholson  v.  Willan, i  a  parcel  above 
the  specified  value  of  51.  was  delivered  by  the  carrier,  to  be 
t  15  E.  E.  745  (5  East,  507 ;  2  Smith,  107). 
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Oabnett  carried  *by  the  mail.  The  proprietors  in  that  case  were  pro- 
WiLLAN.  prietors  both  of  a  mail  and  a  heavy  coach,  going  the  same  road 
[  *&6  ]  from  Nottingham  to  London  ;  the  parcel  was  accepted  by  them 
to  be  carried  by  the  mail.  It  was,  however,  booked  for  the 
heavy  coach,  and  afterwards  lost,  but  it  did  not  appear  whether 
it  was  lost  in  a  course  of  conveyance  by  the  coach,  or  out  of  the 
warehouse.  It  was  there  held,  that  the  parcel  was  to  be  con- 
sidered as  a  parcel  "lost  or  damaged  "  within  the  meaning  of  those 
words  in  the  notice,  and  that  the  carrier,  therefore,  was  exempt 
from  responsibility.  That  case  is  an  authority  expressly  in 
point  to  shew,  that  the  present  defendants  are  not  liable. 

Baylby,  J. :+ 

I  am  of  opinion  that  the  plaintiffs  are  entitled  to  recover.  A 
carrier  is  entitled  to  have  a  compensation  in  proportion  to  the 
value  of  the  article  entrusted  to  his  care,  and  the  consequent 
risk  which  he  runs.  He  may,  therefore,  by  a  special  notice, 
limit  his  responsibility  to  a  reasonable  extent.  The  notice 
given  in  this  case  was,  that  the  carrier  would  not  be  answerable 
for  parcels  containing  certain  specified  articles,  nor  for  any 
parcel  above  the  value  of  5Z.,  if  lost  or  damaged,  unless  an 
insurance  were  paid.  The  question  then  is,  what  is  the  fair 
meaning  of  the  words  "lost  or  damaged."  In  their  largest 
sense,  they  would  comprehend  any  case  where  the  goods 
were  lost  or  damaged  by  the  wilful  act  of  the  carrier,  or  of  his 
servant,  even  if  he  threw  away  the  parcel  entrusted  to  his  care. 
For,  in  that  case,  it  certainly  might  be  said  to  be  lost.  It 
seems  to  me,  however,  that  that  is  not  the  fair  and  reasonable 
construction  of  those  words  in  this  notice.  Such  a  construction 
[  •bi  ]  would  certainly  be  wholly  inconsistent  *with  several  decided 
cases,  to  which  I  shall  presently  refer.  The  true  construction 
of  the  notice  seems  to  me  to  be  this,  that  the  carrier  is  not  to  be 
protected  by  the  words  "  lost  or  damaged,"  if  he  divests  himself 
wilfully  of  the  charge  of  the  parcel  entrusted  to  his  care; 
because,  he  thereby  divests  himself  of  his  character  of  carrier  of 
the  thing  entrusted  to  his  care.  The  words  "  lost  or  damaged  " 
ought  to  be  qualified  thus  :  "  the  carrier  himself  doing  nothing 
t  Abbott,  Ch.  J.,  was  at  the  Old  Bailey. 
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by  his  own  voluntary  act,  or  the  act  of  his  servants,  to  divest  Oabnbtt 
himself  of  the  charge  of  carrying  the  goods  to  the  ultimate  place  iviuiAh. 
of  destination."  It  has  been  said,  that  the  object  of  this  notice 
was,  to  exempt  the  carrier  from  all  responsibility  for  the  acts 
of  his  servants.  That,  however,  is  not  the  object  expressed  in 
the  notice,  and  it  has  been  held  in  many  cases,  that  a  carrier  is 
responsible  for  the  want  o|  care  and  diligence  of  his  servants. 
In  Smith  V.  Home,^  a  parcel  having  been  sent  from  Worcester 
to  London,  arrived  in  London,  and  was  taken  from  the  coach- 
office  of  the  defendants  in  a  cart,  under  the  direction  of  one 
person  only,  for  the  purpose  of  delivery;  the  servant  left  the 
eart  unprotected  in  the  street,  while  he  went  to  different  houses 
for  the  purpose  of  delivering  other  packages,  and  the  parcel,  the 
subject  of  the  action,  was  lost  out  of  the  cart.  The  Court  were 
of  opinion,  that  the  carrier,  notwithstanding  his  notice,  was 
liable,  and  that  the  words  ''  lost  or  damaged  "  did  not  apply  to  a 
case  of  that  description.  In  that  case,  the  carrier,  by  leaving 
the  cart  in  the  unprotected  state  which  he  did,  liable  to  be 
pillaged  by  any  dishonest  person,  might  be  considered  to  have 
divested  himself  of  the  charge  of  carrying  *it  to  its  ultimate  [  *fi8  ] 
place  of  destination,  and  there,  too,  the  loss  accrued  from  the 
act  of  the  servant.  In  Bodenham  v.  Bennett ,  I  the  carrier  by 
his  servant  had  carried  the  parcel  beyond  the  place  of  its  destina- 
tion, and  it  was  lost.  The  Court  of  Exchequer,  after  great 
consideration,  were  of  opinion,  that  the  carrier  was  not  protected 
by  the  terms  of  the  notice,  upon  the  principle,  that,  at  the  time 
the  loss  accrued,  the  carrier  was  not  carrying  it  to  its  place  of 
destination,  but,  by  a  wrongful  act  of  his  own,  had  divested 
himself  of  the  charge  of  it,  on  its  way  to  the  place  of  destination. 
In  Birkett  v.  WiUan,^  a  parcel  of  indigo  was  sent  by  a  carrier, 
directed  to  a  person  at  Exeter,  and  it  was  delivered  by  the  book- 
keeper at  the  coach-office  to  a  person  who  applied  for  it,  but  who 
had  no  right  to  receive  it.  In  that  case,  there  was  a  wrongful 
delivery  by  the  act  of  the  servant.  The  Lobd  Chibf  Justigb  at 
the  trial  was  of  opinion  that  the  carrier  was  protected  by  the 
terms  of-  his  notice,  but  the  Court,  upon  a  motion  for  a  new  trial, 

t  19  B.  E.  480  (2  Moore,  18;  8         J  18  E.  E.  686  (4  Price,  31). 
Taunt.  144).  §  20  E.  E.  473  (2  B.  &  Aid.  366). 
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Oaknbtt  and  after  argument,  were  of.  opinion,  that  that  being  a  case  of 
WiLLAir.  gross  negligence,  was  a  loss  not  protected  by  the  terms  **  lost  or 
damaged  "  in  sach  a  notice.  Now  in  that  case,  the  carrier,  by 
a  wrongful  act  of  his  servant,  had  divested  himself  of  the  charge 
of  carrying  the  parcel  to  its  ultimate  place  of  destination ;  for  it 
was  his  duty  to  cany  it  to  the  house  of  the  person  for  whom  it 
was  intended  at  Exeter,  if  he  found  the  person  to  whom  it  was 
directed,  or  to  keep  it  in  order  to  make  due  inquiry  to  find  him 
out.  These  cases  are  authorities  to  shew,  that  the  terms  "  lost  or 
damaged  "  in  these  notices,  are  to  be  understood  in  a  limited 
[  •Bd  ]  sense,  and  it  *seems  to  me  that  the  Courts  have  put  a  sound 
construction  upon  those  words  'Most  or  damaged,"  by  which 
the  carrier  will  receive  all  the  protection  which  he  ought  to 
receive,  for  he  will  thereby  be  exempt  from  those  peculiar  lia- 
bilities which  attach  to  him  only  in  his  character  of  carrier,  but 
not  from  the  consequence  of  his  own  misfeasance,  for  which 
every  bailee  is  responsible.  In  this  case,  the  defendants,  Willan 
and  Jones,  received  the  parcel  to  be  carried  by  them.  Their 
coach  arrives  at  the  Green  Man  and  Still,  and  the  parcel  is 
then,  by  their  concurrence,  put  out  of  their  possession,  and 
delivered  to  a  different  person.  Now,  when  the  plaintiff  sent 
his  parcel  by  Willan  and  Jones,  he  had  a  right  to  have  the  care 
and  attention  of  both  those  persons,  and  when  he  had  the 
care  and  attention  of  one  only,  he  had  not  that  care  and  atten- 
tion for  which  he  originally  contracted.  Willan  and  Jones  have 
therefore,  by  the  act  of  their  servant,  divested  themselves  of  the 
charge  of  carrying  this  parcel  to  its  ultimate  place  of  destina- 
tion, and  upon  that  principle,  I  am  of  opinion,  that  they  are  not 
protected  by  their  notice.  We  have  been  strongly  pressed  in 
argument  by  the  case  of  Nicholson  v.  WiUanA  That  case,  how- 
ever, is  plainly  distinguishable  from  the  present.  There  the 
defendant  was  the  owner  of  two  coaches,  a  mail  and  a  heavy 
coach,  going  to  the  same  place,  and  the  parcel  was  delivered  for 
the  purpose  of  being  sent  by  the  mail.  It  was  not  proved  that 
it  was  in  fact  put  into  either  coach,  but,  by  an  entry  in  the 
defendant's  books,  it  appeared,  that  he  had  intended  to  send  it 

t  15  B.  B.  745  (5  East,  507 ;  2  Smith,  107). 


VOL.  XXIV.]      1821.    K.  B.     5  B.  &  ALD.  59—61.  281 

by  the  heavy  coach.    The  parcel  was  lost,  but  whether  out  of     Gabhbtt 
the  ^warehouse,  or  in  the  course  of  conveyance,  does  not  appear.      3Villan. 
In  that  case,  the  carrier  had  not  done  anything  to  divest  him-       [  *^  ] 
self  of  that  parcel  in  his  character  of  the  proprietor  of  the  mail- 
coach,  and  he  might  afterwards  have  sent  it  by  the  mail,  not- 
withstanding  the  entry  in  the  book.     That  case,  therefore, 
cannot  govern  the  decision  of  the  present,  and  I  am  therefore  of 
opinion,  upon  principle  as  well  as  authority,  that  the  plaintiffs 
are  entitled  to  our  judgment. 

HOLBOTD,  J. : 

I  am  of  opinion,  upon  principle  as  well  as  upon  the  authority 
of  decided  cases,  that  a  carrier,  notwithstanding  his  notice,  is 
responsible  for  any  loss  or  damage  arising  in  the  course  of  the 
trust  reposed  in  him,  either  from  his  own  personal  misconduct 
or  that  of  his  servants.  The  substance  of  the  notice  in  this  case 
is,  that  the  carrier  will  not  be  responsible  in  certain  specified 
cases,  if  the  goods  be  ''  lost  or  damaged,"  unless  they  are  insured. 
Having  given  this  notice,  the  defendants  receive  the  parcel  in 
question,  to  be  carried  by  them  by  a  particular  carriage.  It  is 
so  entered  by  them  in  their  book,  and  is  taken  a  part  of  the 
way,  and  is  then  delivered  over  by  one  of  their  servants  to  be 
carried  by  another  conveyance.  It  must,  therefore,  be  taken  to 
have  been  delivered  over  by  them  with  the  knowledge  that  it  was 
to  go  by  the  mail  from  which  it  was  removed,  for  the  way-bill 
was  altered  after  the  parcel  had  been  put  into  a  course  to  go  by 
that  coach.  The  words  ''  if  lost  or  damaged,"  in  my  opinion, 
apply  only  to  a  loss  or  damage  arising  from  any  negligence  or 
misconduct  in  the  carriage  of  the  goods.  Here  the  loss  arose 
from  a  wrongful  act  of  the  defendants,  wholly  inconsistent  with 
the  contract  they  had  entered  into  to  carry  the  parcel,  for  *the  [  *6i  ] 
consequences  of  which  they  are  answerable.  Suppose,  after 
having  received  the  parcel,  that,  instead  of  carrying  it,  they  had 
refused  to  do  so,  and  wilfully  suffered  it  to  remain  in  their  ware- 
house in  town ;  that  would  clearly  be  a  breach  of  the  under- 
taking to  carry  it  to  its  ultimate  place  of  destination,  and  would 
constitute  a  wrongful  act,  for  the  consequences  of  which  the 
defendants  would  be  responsible.  In  this  case  they  did  take  the 
parcel  part  of  the  way,  and  then  removed  it  into  another  car- 
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Gabkett  riage.  The  action  here  is  founded  upon  that  misdelivery,  and 
Wiuj^K,  i^ot  upon  anything  arising  in  the  course  of  the  carriage  of  the 
goods  which  they  had  undertaken  to  convey ;  but  for  doing  an 
act  quite  inconsistent  with  that  for  which  they  had  stipulated. 
The  delivery  of  it  over  to  another  coach,  when  they  had  under- 
taken to  carry  it  by  their  own  coach,  was  a  wrongful  act  on  their 
part,  which  makes  them  responsible  for  the  consequences  arising 
from  that  misdelivery.  Besides  the  cases  already  referred  to  by 
my  brother  Baylet,  the  case  of  Beck  v.  Evans  t  is  a  strong 
authority  to  shew,  that  a  carrier,  notwithstanding  these  notices, 
is  responsible  for  the  negligence  of  his  servant.  There  the 
carrier  received  a  cask  of  brandy,  which  leaked  in  the  course  of 
the  journey ;  the  waggoner  was  informed  of  it,  but  took  no  step 
to  prevent  the  leakage,  and  a  considerable  quantity  of  the  brandy 
was  lost ;  and  it  was  held  that  the  carrier,  notwithstanding  his 
notice,  was  responsible,  on  the  ground  that  the  loss  accrued 
from  the  gross  negligence  of  the  servant.  So,  too,  in  EUis  v. 
Turner, I  the  goods  were  sent  by  water  to  be  carried  to  Stock- 
[  '62  ]  with,  and  they  were  carried  beyond  the  place,  *and  the  vessel 
was  afterwards  lost ;  the  Court  held,  that  the  carriers,  notwith- 
standing the  notice,  were  responsible ;  and  in  that  case  the  loss 
happened,  not  from  the  miscarriage  of  the  goods,  but  from 
carrying  them  beyond  the  place  at  which  they  had  undertaken 
to  deliver  them.  As  to  Nicholson  v.  WiUan,  it  is  perfectly  con- 
sistent with  the  circumstances  stated  in  that  case,  that  the 
parcel  may  have  been  lost  out  of  the  warehouse,  or  even  that  it 
may  have  been  sent  by  the  mail ;  and  Lord  Ellenborouoh,  in 
delivering  the  judgment  of  the  Court  in  that  case,  expressly 
states,  ''  that  the  mere  fact  of  the  booking  of  the  goods  for  a 
different  coach,  and  a  subsequent  non-delivery,  could  amount  to 
no  more  than  a  negligent  discharge  of  their  duty  in  their 
character  of  carriers,  and  not  to  an  entire  renunciation  of  that 
character,  and  of  the  duties  attached  to  it,  so  as  to  make  then! 
guilty  of  a  distinct  tortious  misfeasance  in  respect  of  the  goods 
in  question."  In  the  present  case  there  was  a  renunciation  of 
that  character ;  for  the  putting  of  the  parcel  into  another  car- 
riage when  they  knew  that  it  was  to  go  by  their  own,  and  when 

t  14  E.  E.  340  (16  East,  244).  J  5  E.  E.  441  (8  T.  B.  631). 
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tbey  had  in  fact  carried  it  part  of  the  way,  was  an  act  done  in  Oabnbtt 
direct  contravention  of  the  undertaking  which  they  had  entered  willan. 
into ;  and  therefore  was  a  wrongful  renunciation  of  their  charac- 
ter of  carriers ;  for  all  the  consequences  of  which  they  are,  in 
my  opinion,  responsible.  In  the  case  of  Bodenham  v.  Bennett,  j: 
Mr.  Baron  Wood,  speaking  of  these  notices,  said,  ''These  special 
conditions  were  introduced  for  the  purpose  of  protecting  carriers 
from  extraordinary  events ;  but  they  were  not  meant  to  protect 
them  from  due  and  ordinary  care ;  [besides,  ""this  case  does  not  [  *^3  ] 
come  within  the  terms  of  the  notice ;  for  here  the  box  was  not 
lost  or  damaged,  but  it  was  misdeliveredj  ."I  Now,  in  this  case 
the  loss  arose  both  from  the  want  of  due  and  ordinary  care,  and 
from  doing  an  act  in  contravention  of  their  duty  and  undertak- 
ing ;  and  besides,  in  this  case,  too,  the  parcel  was  misdeUvered, 
by  having  been  delivered  to  another  carrier.  Upon  these 
grounds,  and  upon  the  authority  of  the  cases  to  which  I  have 
referred,  I  am  of  opinion  that  the  defendants  are  responsible  for 
the  value  of  the  property  lost  in  consequence  of  the  wrongful 
act  of  their  servants,  who  dehvered  it  over  to  another  carrier  to 
be  carried  by  his  coach,  instead  of  that  of  the  defendants. 

Best,  J .: 

Admitting  that  there  is  a  distinction  between  negligence  and 
misfeasance,  I  think  that  the  plaintiffs  are  clearly  entitled  to 
recover ;  because  it  appears  to  me  that  this  is  a  case  of  mis- 
feasance. Upon  the  other  point  I  have  lately  said  so  much,  that 
it  will  be  only  necessary  for  me  to  say,  that  nothing  which  has 
since  occurred  has  induced  me  to  alter  my  opinion.  §  I  cannot 
see,  with  reference  to  the  question  of  the  responsibility  of  the 
carrier,  that  there  is  any  sound  distinction  between  neghgence 
and  misfeasance.  I  am  of  opinion,  that  by  the  common  law  a 
carrier  is  answerable  for  the  negligence,  as  well  as  the  mis- 
feasance of  his  servants.  The  case  of  Nichohon  v.  Willan,  which 
has  been  strongly  pressed  in  argument,  for  the  reasons  already 

t  18  B.  R.  686,  688  (4  Price,  31,  and  "then,  "not* 'these  "(which  how- 

34).  ever  may  be  right),  at  the  beginning 

I  The  words  within  [  ]  are  not  to  of  the  quotation. — F.  P. 
^  found  in  Price's  report,  which  also         §  Batson  y.  DoTiovan,  22  B.  B.  599 

reads  not  •* protect"  but  "  exempt,'*  (4  B.  &  Aid.  21). 
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OABineTT  stated,  is  not  an  authority  in  favour  of  the  defendant ;  but  if  it 
WiLLAN.  were,  I  think  that  the  authority  of  that  case  is  considerably 
shaken  by  the  case  of  Birkett  v.  Willan,  where  the  decision  of 
[  *64  ]  the  Court  proceeded  expressly  *on  the  ground  that  the  carrier 
was  liable  for  gross  negligence.  I  am  of  opinion,  that  by  these 
notices  the  carrier  is  only  protected  from  that  responsibility 
which  belongs  to  him  as  insurer;  that  is  a  principle  which 
all  mankind  can  understand;  and  I  think  that  we  ought,  in 
such  cases  as  these,  to  lay  down  rules  which  may  be  easily  com- 
prehended by  the  great  body  of  the  public.  For  the  reasons 
already  given,  I  am  of  opinion  that  the  plaintiff  is  -entitled  to 
recover. 

Judgment  far  plaintifi'. 


1821.  DOE,     ON    THE    JOINT    AND    SEVERAL    DEMISES    OP    JOHN 

oct^,  ANNANDALE,     DAVID      ANNANDALE      and 

i^^  JAMES  ANNANDALE,  and  THOMAS  DEWELL 

AND  FEANCES,  HIS  Wife,  v.  CHARLES  BKAZIER. 

(5  Barn.  &  Aid.  64—70.) 

A  testator,  by  his  wiU,  bequeathed  the  rents  of  one  dwelling-house 
situate  in  A.  to  C.  B.  for  his  life ;  and  from  and  after  the  decease  of  the 
said  C.  £.,  he  bequeathed  the  same  rents,  together  with  the  rents  of  all 
his  other  houses  and  lands,  unto  his  nephews  and  niece  therein  mt;n- 
tioned,  for  their  lives  and  the  life  of  the  surviyor ;  and  after  the  decease 
of  the  survivor  of  them,  he  gave  and  devised  all  his  houses  and  lands  to 
trustees,  in  trust  to  sell  the  same,  and  to  pay  the  produce  of  such  sale 
unto  such  of  the  children  of  his  nephews  and  niece  as  should  be  living 
at  the  time  of  the  decease  of  the  survivor;  and  then  devised  all  the 
residue  of  his  estate  to  C.  B. :  Held,  that  upon  the  death  of  the  testator, 
the  nephews  and  niece  took  an  immediate  estate,  for  their  lives  and  the 
life  of  the  survivor,  in  the  rents  of  all  the  houses  and  lands,  except  the 
house  specifically  bequeathed  to  C.  B.  for  his  life. 

This  cause  was  tried  before  Abbott,  Gh.  J.  at  the  Middlesex 
sittings  after  Trinity  Term,  1820,  when  a  verdict  was  found  for 
the  plaintiff,  subject  to  the  opinion  of  the  Court  upon  the  con- 
struction of  the  following  will :  '*'  I,  James  Priest,  of,  &c.  make 
[  •fis  ]  this  my  last  will  *and  testament :  I  give  and  bequeath  unto  my 
son-in-law,  Charles  Brazier,  the  rents,  issues,  and  profits  of  my 
messuage,  tenement,  or  dwelling-house,  situate  in  New  Brentford, 
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in  the  county  of  Middlesex,  for  the  term  of  his  natural  life ;  and  Dob 
from  and  after  the  decease  of  the  said  Charles  Brazier,  I  give  annandalb 
and  bequeath  the  same  rents,  issues,  and  profits,  together  with  bk^bb. 
the  rents,  issues,  and  profits  of  all  other  my  messuages  or  tene- 
ments, lands,  hereditaments,  and  premises,  situate,  and  being  in 
New  Brentford  aforesaid,  unto  my  three  nephews,  John  Annandale, 
James  Annandale,  and  David  Annandale,  and  my  niece,  Frances 
Annandale,  for  their  respective  natural  lives,  and  the  life  of  the 
longest  Uver  of  them,  share  and  share  alike,  and  from  and  im- 
mediately after  the  decease  of  the  survivor  of  them,  my  said 
nephews  and  niece,  I  give  and  devise  all,  and  singular,  my  said 
messuages  or  tenements,  lands,  hereditaments,  and  premises, 
onto  Christopher  Peel  and  George  Clark,  their  heirs  and 
assigns,  for  ever,  upon  trust,  to  sell  the  same  premises,  and  to 
pay  over  the  produce  of  such  sale  unto  such  of  the  children  of 
my  nephews  and  niece  as  shall  be  living  at  the  time  of  the 
decease  of  the  survivor  of  them.  I  give  and  bequeath  unto  the 
said .  Charles  Brazier  lOOZ.  stock  in  the  four  per  cent,  consols, 
for  his  own  use  and  benefit,  and  I  give  and  bequeath  unto  him, 
the  said  Charles  Brazier,  all  my  household  goods,  plate,  linen, 
china,  and  all  other  my  estate  and  effects  whatsoever  and  where- 
soever. To  hold  the  same  unto  the  said  Charles  Brazier,  his 
heirs,  executors,  administrators,  and  assigns,  for  ever."  The 
premises  for  which  this  ejectment  was  brought,  were  the  mes- 
suages, tenements,  lands,  hereditaments,  and  premises  mentioned 
in  the  testator's  will,  *situate  and  being  in  New  Brentford  (save  [  *^  ] 
and  except  the  house  mentioned  as  then  in  the  occupation  of 
B.  Tunstall),  and  expressly  devised  to  the  said  Charles  Brazier 
for  the  term  of  his  life,  and  of  which  the  testator  died  seised." 
The  defendant,  Charles  Brazier,  is  the  son-in-law  of  the  testa- 
tor, and  the  residuary  legatee  and  devisee  mentioned  in  his  wiU, 
and  was,  at  the  time  the  ejectment  was  brought,  and  still  is,  in 
possession  of  the  premises  sought  thereby  to  be  recovered.  The 
lessors  of  the  plaintiff  (the  Annandales),  were  the  surviving 
nephews  of  the  testator,  and  legatees  mentioned  in  the  above 
will.  Thomas  Dewell,  the  other  lessor,  intermarried  with  the 
niece.  The  lessors  of  the  plaintiff  were  not  the  heirs-at-law  of 
the  testator. 
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Dos  The  question  for  the  opinion  of  the  Court  was,  whether  the 

>iNKAKDALE  l^ssors  of  the  plaintiff  were  entitled  under  the  will  to  the  pre- 
Br^ieb.    ^^^  belonging  to  the  testator,  situate  in  New  Brentford,  during 
the  life  of  the  defendant. 

Treslove  was  to  have  argued  on  the  part  of  the  plaintiffs, 
but  the  Court  called  upon 

Chitty,  contra  : 

No  interest  passed  to  the  nephews  and  niece  of  the  testator 
by  this  will,  until  after  the  death  of  Brazier.  The  testator, 
after  giving  one  house  for  life  to  the  defendant,  proceeds,  ''  and 
from  and  after  the  decease  of  C.  Brazier,  I  give  and  bequeath 
the  same  rents,  &c.  together  with  the  rents,  &c.  of  my  other 
houses,  to  my  nephews  and  niece."  Now  it  is  perfectly  clear, 
that  the  latter  could  take  no  interest  in  the  one  house  bequeathed 
expressly  to  the  defendant,  until  after  his  death,  and  the  words, 
together  with,  cannot  be  rejected  from  the  will,  and  if  they  be 
[  ♦67  ]  allowed  to  stand,  *then  they  refer,  not  merely  to  the  bequest, 
but  to  the  time  when  the  bequest  is  to  take  effect.  The  will 
operates  therefore  as  a  specific  devise  of  specific  property,  to  take 
effect  only  upon  the  death  of  Brazier.  That  being  so,  and  as 
the  trustees  named  in  the  will  took  no  estate  until  after  the 
decease  of  the  survivor  of  the  nephews  and  niece,  the  life  interest 
in  all  the  testator's  houses  in  New  Brentford  passed  to  the 
defendant  under  the  residuary  clause  in  the  will. 

Bayley,  J.  :t 

We  have  no  right  to  make  a  will  for  a  party,  but  it  is  our  duty 
to  look  to  the  whole  of  the  will,  and  to  extract  from  it  what,  on 
the  fair  construction  of  the  will,  appears  to  have  been  the  inten- 
tion of  the  testator.  And  of  the  intention  of  the  testator,  in  this 
instance,  I  have  no  doubt.  It  seems  to  me,  that  his  object  was 
to  give  one  house  to  Charles  Brazier,  and  to  give  the  reversion 
of  that,  and  the  immediate  possession  of  all  his  other  houses,  to 
his  nephews  and  niece  for  their  respective  lives.    If  the  words, 

t  Abbott,  Oh.  J.  was  sitting  at  the  Old  Bailey. 
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"and  from  and  after  the  decease  of  the  said  Charles  Brazier/'  doe,  i 
be  confined  in  construction  to  what  had  before  been  given  to  annaitoalbi 
Charles  Brazier  for  life,  then  there  is  no  diflBiculty  in  the  con-  bb^ibr. 
struction  of  the  will.  The  proper  way  of  reading  it  is  this,  "  I 
give  to  my  son-in-law,  Charles  Brazier,  that  house,  and  after 
his  decease,  I  give  and  bequeath  the  rents,  issues,  and  profits  of 
that  house  to  my  three  nephews  and  niece,  together  with  the 
rents,  issues,  and  profits  of  my  other  houses,"  applying  the 
words  *'  together  with"  as  a  repetition  of  the  words  of  gift  and 
bequest;  not  meaning  to  postpone  the  interest  in  the  other 
houses  till  after  the  decease  of  Brazier,  but  giving  to  him  the 
immediate  interest  in  *that  house.  It  might  happen  in  the  [  *68  ] 
course  of  events,  according  to  the  construction  contended  for, 
that  every  one  of  these  persons  might  be  disappointed,  because, 
if  Charles  Brazier  survived  them,  they  would  take  (according  to 
that  construction)  no  interest  at  all  in  any  of  the  houses,  and 
their  children  even  would  take  no  interest  until  Brazier  died ; 
nor  until  that  event  happened,  would  the  trustees  be  entitled  to 
sell.  Whereas  they  are  directed  to  sell  immediately  after  the 
death  of  the  survivor  of  the  nephews  and  niece.  Such  a  construc- 
tion, therefore,  seems  to  be  at  variance  with  the  provisions  of 
this  will.  The  case  of  Cooke  v.  Oerard  f  is  an  authority  in 
point.  In  that  case,  the  testator  had  two  estates,  one  in  posses- 
sion, and  another  in  reversion  expectant  on  the  death  of  A.  B. 
He  devised  the  former  to  his  widow  for  one  year,  and  then  he 
devised  both  to  the  lessors  of  the  plaintiff,  to  hold  immediately 
after  the  expiration  of  the  year  from  his  decease,  and  the  decease 
of  A.  B.  Therefore,  the  lessor  of  the  plaintiff  was,  according  to 
the  words,  to  hold  from,  and  immediately  after  the  expiration  of 
oneyear  after  the  death  of  the  testator,  and  the  decease  of  A.  B. 
The  question  was,  whether  the  whole  was  postponed  until  after 
A.  B.  died.  The  Court  decided  not,  but  that  the  words  were  to 
be  taken  distributively,  and  that,  ''  after  the  decease  of  A.  B.," 
was  only  to  be  applied  to  that  estate  in  which  A.  B.  had  an 
interest..  And  so  in  this  case,  these  words,  ''after  the  decease 
of  Charles  Brazier,"  may  fairly  be  confined  to  that  house,  the 

t  1  Satmd.  181. 


288  1821.    K.  B.    5  B.  &  ALD.  68—70.  [r.b. 

Dob        rents,  issues,  and  profits  of  which  had  previously  been  given  to 

ANNAiTDALs  Gharlos  Brazier  for  his  life ;  but  as  to  the  residue,  it  is  a  present 

^    *'  and  immediate  devise. 

Bbazibs. 

[  69  ]  HOLROYD,  J. : 

I  think  that  we  should  defeat  the  manifest  intention  of  the 
testator,  if  we  were  to  decide  this  case  in  favour  of  the  defendant. 
It  seems  to  me,  that  at  the  very  time  when  the  testator  was 
devising  one  house  to  C.  Brazier,  he  had  in  his  mind  his  other 
real  property.  For,  immediately  after  giving  the  life  estate  in  the 
one  house  to  the  defendant,  he  goes  on  and  says,  and*from,  and 
immediately  after  the  decease  of  the  said  G.  Brazier,  I  give  the 
said  rents,  issues,  and  profits,  together  with  the  rents,  issues, 
and  profits  of  my  other  houses,  to  my  nephews  and  niece.  It  is 
clear,  that  the  testator  meant  Brazier  to  take  a  life  estate  in  one 
house  only,  and  yet  that  he  meant  in  this  part  of  the  will  to 
dispose  of  his  property  in  the  other  houses.  Now,  that  intention 
of  the  testator  cannot  be  effected  without  giving  an  immediate 
interest  in  the  latter  to  his  nephews  and  niece.  It  is  said  thai 
the  words  "  together  with  "  incorporate  not  only  the  gift,  but  the 
time  when  that  gift  was  to  take  effect.  I  think,  however,  that  it 
was  the  manifest  intention  of  the  testator  in  this  case,  that  these 
words  should  apply  only  to  the  gift,  and  not  to  the  time  when 
that  gift  was  to  take  effect.  I  think  it  quite  clear,  therefore, 
that  the  testator  in  this  part  of  his  will  intended  to  give  an 
immediate  estate  for  the  lives  of  his  nephews  and  niece,  and  the 
life  of  the  survivor,  and  therefore,  that  there  should  be  judgment 
for  the  plaintiff. 

Best,  J. : 

I  am  of  the  same  opinion.  It  is  evident  thai  the  testator  did 
not  intend,  that  the  defendant,  to  whom  he  had  expressly  devised 
one  house,  should  take  an  immediate  interest  in  the  other  houses, 
[  *70  ]  and  it  is  equally  clear,  that  he  did  not  intend  these  houses  to  *go 
to  his  heirs-at-law,  for  he  has,  by  the  residuary  clause,  given 
away  all  his  estates  whatever.  Then  if  he  intended,  that  these 
houses  should  not  go  to  the  defendant  or  his  heirs-at-Iaw,  it  is 
quite  clear,  that  he  must    have  intended,  that  they  should 
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immediately  upon  his  death  go  to  his  nephews  and  niece.    It        Dos 
has  been  said,  that  the  words  "  together  with  "  must  necessarily  AwNAifDALB 
refer  to  the  time  when  the  gift  is  to  take  effect.    Looking,  how-     ^^i^^ 
ever,  to  the  whole  context  of  this  will,  I  think  that  we  shall  best 
attain  the  intention  of  the  testator  by  construing  those  words  to 
refer  to  the  property  bequeathed,  and  not  to  the  time  when  the 
bequest  is  to  take  effect.    I  think,  therefore,  that  there  must  be 
judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


CLAEIDGE  V.   EVELYN  and  Others.  182i. 

Oet,  27. 
(6  Bam.  &  Aid.  81—88.)  

r  81 1 

An  infant  cannot  be  appointed  to  the  office  of  clerk  of  a  Court,  where         ^      -* 
it  is  part  of  the  duty  of  that  officer  to  receive  the  money  of  the  suitors. 

This  was  an  action  upon  the  case,  brought  by  the  plaintiff 
against  the  defendants,  as  commissioners  of  a  court  of  requests, 
established  by  an  Act  of  the  *48  Geo.  III.,+  for  a  false  return  to  [  *S2  ] 
a  writ  of  mandamus.  The  declaration  stated  that  the  plaintiff 
had  been  duly  elected  to  the  office  of  clerk  of  the  said  Court  of 
Bequests,  but  had  been  unjustly  refused  admittance  to  the  office 
by  the  defendants,  the  commissioners  of  the  Court;  that  the 
plaintiff  had  obtained  and  prosecuted  a  writ  of  mandamus, 
directed  to  the  commissioners,  commanding  them  that  they  should 
admit  the  plaintiff  into  the  office  of  clerk,  or  that  they  should 
shew  cause  to  the  contrary,  which  writ  had  been  duly  delivered 
to  the  defendants  ;  yet  that  the  commissioners  had  not  admitted 
the  plaintiff  to  the  office,  but  had  falsely  and  maliciously 
returned,  in  answer  to  the  said  writ,  ''  that  the  office  of  the  clerk 
of  the  commissioners  of  the  Court  of  Bequests  aforesaid  having 
become  vacant  by  the  death  of  one  Bichard  Crow,  the  late  clerk, 
T.  E.  Crow  was  duly  elected  clerk  of  the  said  Court  by  the  major 
part  of  the  commissioners,  and  had  been  since  duly  admitted 
into  the  office ;  and  that  the  plaintiff  never  was  elected  to  the 
office  of  clerk  of  the  Court  of  Bequests,  as  by  the  writ  was 
suggested."    The  declaration,  after  negativing  the  facts  in  the 

t  Bepealed  S.  L.  B.  Act,  1872. 
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Clabidoe  return,  stated  that  the  plaintiff,  by  reason  of  the  false  return, 
Ev^TK.  ^^^  ^^^^  deprived  of  the  gains  and  profits  which  he  would 
have  derived  by  exercise  of  the  office,  to  his  damage  of  5001. 
Plea,  general  issue.  At  the  trial  before  Abbott,  Gh.  J.,  at  the 
Guildhall  sittings  after  Michaelmas  Term,  1819,  the  jury  found 
a  verdict  for  the  plaintiff,  subject  to  the  opinion  of  the  Court 
on  the  following  case. 

By  the  death  of  the  late  Bichard  Crow,  on  the  8th  of 
December,  1818,  the  office  of  clerk  of  the  Court  of  Bequests,  con- 
stituted by  the  Act  of  Parliament  mentioned  in  the  declaration, 
[  *83  ]  became  vacant.  On  the  8th  *day  of  January,  1819,  the  commis- 
sioners of  the  Court,  at  a  meeting  duly  summoned  and  held  accord- 
ing to  the  directions  of  the  Act,  proceeded  to  the  election  of  a  clerk 
in  the  room  of  Crow.  The  plaintiff,  and  one  T.  K.  Crow,  were 
the  candidates  for  the  office.  After  the  commissioners  were 
assembled,  and  immediately  before  the  election  commenced, 
T.  E.  Crow,  in  the  hearing  of  the  commissioners,  was  asked  his 
age  by  Bichard  Allmett,  which  question  he  declined  answering : 
and  thereupon  Bichard  Allmett,  one  of  the  acting  commissioners, 
notified  to  the  rest  that  T.  E.  Crow  was  an  infant  under  the  age 
of  21  years,  and  on  that  account  ineligible  to  the  office  of  clerk ; 
and  that  if  any  commissioner  should,  after  that,  give  his  vote  for 
the  said  T.  E.  Crow,  such  vote  would  be  thrown  away  and  void. 
At  the  election,  each  of  the  commissioners,  as  he  came  up  to 
vote,  was  separately  asked  by  the  said  Bichard  Allmett  for  whom 
he  voted ;  and  the  said  Bichard  Allmett,  in  the  hearing  of  each 
of  the  commissioners,  publicly  protested  against  each  of  the  votes 
for  the  said  T.  E.  Crow  immediately  on  its  being  tendered,  and 
before  the  same  was  taken  down  or  recorded,  on  the  ground  of 
the  deficiency  of  the  said  T.  E.  Crow.  At  the  close  of  the  poll, 
the  numbers  were,  for  T.  E.  Crow,  87 ;  G.  Claridge,  44 ;  T.  E. 
Crow  was,  therefore,  immediately  after  the  election,  declared  by 
the  commissioners  to  be  elected  by  them  as  such  clerk,  and  was 
returned  as  such  clerk,  and  admitted  to  the  office,  and  has 
hitherto  continued  to  serve  and  act  as  clerk.  T.  E.  Crow,  at  the 
time  of  the  election,  was  an  infant  under  the  age  of  21  years,  and, 
at  that  time,  under  articles  of  clerkship  to  Bichard  Crow,  having 
[  *d4  ]       attained  the  age  of  20  on  the  28th  day  of  "^December,  1818 ; 
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bat  lie  had,  for  about  two  years,  occasionally  acted  for  Bichard    olabidos 
Crow  in  his  office  of  clerk  of  the  Court  of  Bequests,  but  without     bvbltn. 
any  appointment  pursuant  to  the  provisions  of  the  Act  of  Par- 
liament.    The  question  for  the  opinion  of  the  Court  was,  whether 
the  said  T.  K.  Crow  was  duly  elected  to  the  said  office. 

Tindal,  for  the  plaintiff : 

If  an  infant  be  not  eligible  to  this  office,  due  notice  having 
been  given  to  the  electors  at  the  time  of  the  election,  the  votes 
80  given  to  that  infant  were  thrown  away.  Whether  an  infant 
be  ehgihle  to  the  office  in  question,  must  depend  upon  the  duties 
imposed  upon  the  officer  by  law.  Now,  by  the  48  Geo.  III.  c.  60, 
by  which  this  Court  was  established,  the  commissioners  are 
authorised  to  appoint  one  or  more  fit  persons  for  each  of  the 
offices  of  clerk  and  beadle;  and  the  person  appointed  is 
authorised  to  execute  the  office  of  clerk,  immediately  after  his  or 
their  appointment,  and  from  time  to  time  to  appoint  a  deputy  or 
deputies,  to  act  in  his  or  their  names  or  stead,  in  case  of  sickness, 
or  other  sufficient  cause  to  be  allowed  by  the  commissioners,  but 
not  otherwise.  By  a  subsequent  clause,  p.  17,  the  clerk  is 
directed,  at  the  prayer  of  the  party  prosecuting,  to  issue  a 
precept,  by  way  of  ca.  sa.  or  fi.  fa. ;  and  in  p.  20,  the  clerk  is 
directed  to  indorse  the  sum  af  money  and  costs,  to  be  levied  on 
the  precept,  to  be  issued  upon  execution  awarded  against  the  body 
or  goods  of  any  person ;  and  if  the  party  against  whom  such 
execution  shall  be  awarded,  shall,  before  any  actual  sale  of  the 
goods  or  his  imprisonment,  pay  unto  the  clerk  for  the  time  being 
such  sum  of  money  and  costs,  then  the  execution  shall  be  super- 
seded, and  the  body,  ^goods,  and  chattels  of  the  party  set  at  [  *85  ] 
large ;  and  in  p.  28,  amongst  the  fees  which  the  clerk  is  entitled 
to  take,  is  one  for  paying  money  into  Court  in  full,  and  entering 
the  same  in  his  book.  It  appears,  therefore,  to  be  part  of  the 
duty  of  the  clerk  to  receive  the  money  of  the  suitors,  for  whom 
he  is  a  mere  trustee,  and  to  whom  he  ought  to  be  responsible. 
An  infant,  however,  would  not  be  liable  in  an  action  for  money 
had  and  received.  In  Co.  Litt.  172  a,  it  is  expressly  laid  down 
that  an  infant  cannot  be  receiver,  for  he  has  no  skill  to  render 
an  account.     An   infant,  indeed,  cannot   contract,  except  {for 

u  2 
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Ola-bidoe  necessaries ;  and  therefore,  in  WhywaU  v.  Champion f\  it  was 
EvBLTN.  ^^^^'  ^^^^  ^^  ^°  infant  be  a  mercer,  and  buy  goods  and  wares  for 
his  shop,  the  contract  is  not  binding  upon  him.  Besides,  this 
was  an  office  which  required  skill  and  ability,  and  on  that  ground 
it  has  been  decided,  that  an  infant  cannot  be  a  mayor  of  a  cor- 
poration, nor  elected  a  burgess  t  ;  R^  v.  White.^  The  circum- 
stance of  the  clerk  being  allowed  by  this  Act  of  Parliament  to 
appoint  a  deputy,  with  the  approbation  of  the  commissioners, 
can  make  no  difference,  for  no  action  is  given  against  the  deputy, 
and  therefore  the  rule  of  respondeat  superior  applies ;  and  the 
right  of  action  would  only  be  against  the  clerk. 

Chitty,  contra  : 

An  infant  may  contract  for  his  own  benefit,  and,  by  analogy, 
he  ought  to  be  entitled  to  hold  an  office  which  is  for  his  benefit ; 
and  in  Bristow  v.  Eastman  ||  it  was  held,  by  Lord  Kenyon,  that 
money  had  and  received  would  lie  against  an  infant  for  money 
I  •se  ]  embezzled  *by  him.  In  Young  v.  FowUr^^  it  was  held,  that  a 
grant  by  the  Bishop  of  the  office  of  register  of  a  diocese  in  rever- 
sion after  the  death  of  the  tenant  for  life,  to  an  infant  eleven 
years  of  age,  exercendum  per  se  vel  deputatiim  sufficientem,  is  good, 
notwithstanding  the  infancy.  Now  here  this  office  may  be 
exercised  by  deputy,  and  therefore  that  case  is  in  point. 

Abbott,  Ch.  J. : 

No  authority  has  been  cited  to  shew  that  the  grant  of  an  office 
of  public  and  pecuniary  trust  to  an  infant  is  valid.  It  is  true, 
that  the  offices  of  sheriff  and  of  jailor  have  been  granted  in  fee, 
and  that  such  grants  are  not  void,  on  the  ground  that  those  offices 
may  by  descent  vest  in  an  infant.  In  those  cases,  however,  the 
grantees  have  the  power  of  appointing  deputies.  In  the  case  of 
Young  v.  Fowler ,  where  a  grant  by  the  Bishop  of  the  office  of  register 
of  a  diocese  to  an  infant  was  held  good,  the  grant  was  in  rever- 
sion, and  the  grantee  attained  full  age  before  the  office  descended 

t  Str.  1083.  Mandamus. 

X  Comyn*8    Digest,    tit.    Enfant,  ||  5   fi.    E.   728  (1  Esp.   172;    1 

C.  1.  Peake,  291). 

S  Selwyn,  N.    P.  9th    ed.   104?,  f  Cro.  Car.  656. 
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to  him.     Besides,  the  daties  of  that  office  are  not  stated  in  the    Clabidos 

report  of  the  case.    Looking  at  this  Act  of  Parliament,  it  appears      bvblyn. 

that  this  is  an  office  of  pecuniary  trust,  and  it  seems  to  me, 

therefore,  impossible  to  allow  the  grant  of  such  an  office  to  an 

infant,  for  in  the  event  of  his  being  guilty  of  negligence,  with 

respect  to  the  monies  placed  in  his  hands,  the  suitors  of  the 

Court  might  be  deprived  of  that  remedy  which  they  ought  to 

have  against  a  public  officer  entrusted  with  their  money.    If,  on 

the  other  hand,  he  were  to  conduct  himself  so  as  to  be  criminally 

liable,  he  would  be  placed  in  a  situation  of  peril,  which  the  law 

is  anxious  he  should  avoid.    I  am  of  opinion,  therefore,  that  he 

was  ineligible  to  this  office ;    and  due  notice  of  his  incapacity 

having  *been  given  to  the  electors  at  the  time  of  their  election,       t  *®^  1 

their  votes  were  thrown  away,  and,  consequently,  there  must  be 

judgment  for  the  plaintiff. 

Baylby,  J. : 

I  am  of  the  same  opinion.  The  commissioners  are  bound  to 
appoint  a  fit  and  proper  person.  Now,  a  person  who  is  not 
legally  responsible  for  the  discharge  of  the  duties  of  the  office 
cannot,  in  point  of  law,  be  considered  a  proper  person  to  execute 
it.  The  clerk,  in  this  case,  is  to  have  the  money  of  the  suitors 
entrusted  to  his  care ;  he  ought,  therefore,  to  be  civilly  answer- 
able for  that  money,  either  if  misapplied  by  himself,  or  lost  by 
the  negligence  of  his  deputy.  Possibly  he  might  be  liable  for  a 
tortious  conversion  of  the  money  by  himself ;  but  he  would  not 
be  so  liable  where  the  money  was  lost  either  by  his  own  negli- 
gence or  that  of  his  deputy ;  and  therefore  the  public,  by  the 
appointment  of  an  infant  to  the  office,  would  lose  that  privilege 
which  the  law  gives  them  against  the  principal.  I  am,  there- 
fore, of  opinion  that  an  infant  was  not  eligible  to  this  office ; 
and,  consequently,  that  there  must  be  judgment  for  the  plaintiff. 

HOLROYD,  J. : 

I  am  of  opinion  that  this  is  an  office  which  an  infant  cannot 
legally  hold.  The  officer  is  to  receive  the  money  which  is  paid 
into  Court.  The  Act  of  Parliament  puts  a  special  trust  and 
confidence  in  him  in  that  respect ;  and  that  being  so,  I  am  of 
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Clabidge  opinion  tbftt,  independently  of  the  provisions  of  the  Act,  he 
BvsLYK.  could  not  legally  appoint  a  deputy.  In  Gomyn's  Digest,  tit. 
Officer,  D.  2,  it  is  laid  down  that  a  deputy  cannot  be  appointed 
to  an  office,  if  the  grant  imports  a  trust  or  confidence  in  the 
person ;  as  to  be  squire  to  the  King's  body,  if  a  deputy  is  not 
[  •88  ]  allowed  by  his  patent,  and  for  *that  the  Year  Book,  11  Edw.  IV. 
1,  is  cited.  Now,  by  the  provisions  of  this  Act  of  Parliament, 
it  depends  entirely  on  the  discretion  of  the  commissioners, 
whether  they  will,  in  any  case,  allow  a  deputy  to  be  appointed  ; 
and  they  may  insist  that  the  office  shall  be  executed  by  the  party 
in  person.  I  think,  therefore,  the  case  must  be  considered  as  if 
the  office  was  to  be  executed  by  the  infant  in  person.  Besides, 
as  the  law  will  not  allow  an  infant  to  act  upon  his  own  discretion, 
so  as  to  be  civilly  responsible  for  his  own  acts,  it  will  not  allow 
him  to  be  responsible  for  the  acts  of  others ;  and,  therefore,  if  he 
could  appoint  a  deputy,  he  would  not  be  liable  for  his  acts ;  and 
if  he  is  not  responsible,  he  is  not  a  fit  person  to  be  put  in  trust 
for  others  ;  for  the  public,  who  paid  money  to  him,  would  be  in 
a  worse  situation  than  if  the  office  was  filled  by  a  person  of  full 
age,  who  might  be  sued.  I  am,  therefore,  clearly  of  opinion  that 
an  infant  is  not  a  competent  person  to  execute  the  special  trust 
reposed  in  the  officer  by  this  Act  of  Parliament ;  and  consequently 
there  must  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiffs 
+  Best,  J.,  absent  at  Chambers. 


[88] 
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HODGSON  AND  Others,  Assignees  op  SEATON  and       i82i. 

OeU  27. 

Others  v.  GASCOIGNE.f 

(5  Bam.  &  Aid.  88—93.) 

The  growing  crops  of  a  tenant  Having  been  seized  under  a  fi,  fa,^  a 
writ  of  hah.  fac.  pos$,  was  subsequently  delivered  to  the  sheriff  in  an 
ejectment,  at  the  suit  of  the  landlord,  founded  on  a  demise  made  long 
before  the  issuing  of  the^S.  fa. :  Held,  that  the  sheriff  was  not  bound  to 
sell  the  growing  crops  under  the  fi.  fa.,  inasmuch  as  they  could  not,  in 
point  of  law,  be  considered  as  belonging  to  the  tenant,  the  latter  being 
a  trespasser  from  the  day  of  the  demise  laid  in  the  declaration :  Held, 
also,  that  the  sheriff  had  no  right  to  allow  to  the  landlord  a  year's  rent, 
tinder  the  stat.  8  Ann.  c.  14,  that  statute  contemplating  an  existing 
tenancy,  which,  in  this  case,  must  be  taken  to  have  ceased  on  the  day 
of  the  demise  in  the  ejectment. 

This  was  an  action  on  the  case,  brought  by  the  plaintiffs 
against  the  defendant,  as  sheriff  of  the  county  of  York,  for  not 
duly  executing  a  writ  of  non  *omitta8  Ji.fa.  issued  at  the  suit  of  [  *^^  ] 
plaintiffis  against  one  Charles  Smith,  and  for  making  a  false 
return  to  the  writ.  Flea,  general  issue.  The  cause  was  tried  at 
the  York  Summer  Assizes,  1817,  before  Wood,  B.,  when  the  jury 
found  a  verdict  for  the  plaintiffs  for  5,000Z.  damages,  subject  to 
the  opinion  of  the  Court  upon  the  following  case. 

The  plaintiffs,  as  assignees  of  the  estate  and  effects  of  J.  Seaton 
and  others,  recovered  a  judgment  in  Trinity  Term,  1815,  against 
Smith,  for  20,000Z.  debt,  and  80s.  costs  ;  and  on  the  14th  of  June, 
1816,  caused  to  be  issued  thereon  a  writ  of  non  omittas  Ji.fa. 
against  Smith,  directed  to  the  sheriff  of  Yorkshire,  indorsed  to 
levy  5,446Z.  18s.  od.  On  the  Ist  of  July,  1816,  the  writ  was 
delivered  to  the  defendant,  as  sheriff  of  the  county,  who  granted 
his  warrant,  directed  to  one  Foster,  his  bailiff,  to  execute  the 
same.  On  the  same  day,  the  warrant  was  deUvered  to  Foster, 
who,  on  the  2nd  of  July,  entered  into  a  mansion-house,  farm,  and 
colliery,  then  in  the  occupation  of  Smith,  called  Barrowby  Hall, 
and  seized  the  furniture,  stock,  crops,  coUiery,  engines  and 
utensils,  and  other  effects  found  or  growing,  or  being  upon  the 
said  farm.  On  the  9th  day  of  July,  1816,  while  in  possession  of 
the  property,  Foster  received  from  one  J.  Clayton,  as  agent  for 
the  defendant,  a  notice  demanding  886Z.  5s.,  being  one  year's  rent 

t  Cox  V.  Leigh  (1874)  L.  E.  9  a  B.  333,  43  L.  J.  Q.  B.  123. 
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Hodgson     due  to  the  defendant  from  Smith,  for  the  mansion-house,  farm, 
gascoigne.   lands,  and  coal  mines  of  Barrowby  aforesaid.     The  defendant 
was  the  owner  of  these  premises ;  and  by  indenture  of  the  13th 
February,  1813,  demised  the  same   to   Smith,  habendum,  for 
21  years,  at  the  yearly  rent  of  8501.  and  lOOZ.  for  the  colliery, 
with  a  proviso  for  re-entry,  on  non-payment  of  rent.    In  Michael- 
[  •QO  ]       mas  *vacation,  1815,  there  being  then  two  years  and  a  half  in 
arrear,  a  declaration  in  ejectment  was  delivered  on  the  two 
several  demises  of  the  defendant  and  of  B.  Oliver,  Esq.,  which 
demises  were  laid  on  the  5th  December,  1815,  and  judgment  was 
obtained  on  the  1st  July,   1816.     On   the   15th   July,   1816, 
J.  Clayton,  as  attorney  for  the  defendant,  delivered  to  Foster  a 
warrant,  dated  10th  July,  1816,  made  by  the  defendant,  as  sheriff 
of  the  said  county,  and  directed  to  the  chief  bailiff  of  the  liberty  of 
the  Honour  of  Pontefract,  and  his  deputies  (Foster  being  also  one 
of  such  deputies),  upon  a  writ  of  possession  issued  in  the  cause  on 
the  1st  of  July,  1816,  against  Smith,  to  recover  the  defendant's 
and  E.  Oliver's  term  to  come  in  the  premises.    Foster,  having 
received  the  two  warrants,  sold  the  furniture,  stock  and  colliery, 
engines  and  utensils  on  the  farm  on  the  18th  of  August,  1816, 
but  refused  to  sell  any  of  the  crops  then  growing  and  unsevered 
thereon,  which  were  of  considerable  value ;  and  immediately  after- 
wards delivered  up  possession    of   the  farm  and  premises  to 
the  defendant,  with  the  crops  then  growing  thereon,  in  pursu- 
ance of  the  warrant  issued  on  the  writ  of  possession.    On  the 
13th    September,  1816,   Foster  paid  to  the  land  agent  of  the 
defendant  886Z.  58.  for  one  year's  rent,  due  to  the  defendant  from 
Smith,  oil  the  13th  February,  1816,  for  the  farm  and  premises. 
The  defendant  afterwards,  as  sheriff,  returned  to  the  writ  of  ^.  fa., 
that  he  had  caused  to  be  levied  of  the  goods  and  chattels  of  the 
said  Smith  to  the  value  of  l,125i.  19s.,  which  money  he  had 
ready  to  render  to  the  plaintiffs ;  and  further  certified,  that  the 
said  Smith  had  not  any  other  goods  or  chattels  in  his  bailiwick, 
L  ♦Qi  ]       whereof  he  could  cause  to  be  levied  the  *re8idue  of  the  said  debt 
and  damageS;  or  any  part  thereof. 

Tindal,  for  the  plaintiff: 
There  are  two  questions  in  this  case :  first,  whether  the  sheriff 
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ought  not  to  have  sold  the  growing  corn,  notwithstanding  the  Hodosok 
subsequent  delivery  of  the  writ  of  possession ;  and,  secondly,  gascoignk. 
whether  he  ought  to  have  allowed  the  landlord  the  year's  rent, 
under  the  statute  of  8  Ann.  c.  14.  Now,  the  effect  of  the  seizure 
was  to  vest  in  the  sheriff  the  property  in  the  things  seized,  from 
the  time  of  the  delivery  of  the  writ  of  execution.  On  the  1st  of 
July,  therefore,  the  property  in  the  corn  was  divested  out  of  the 
tenant,  and  vested  in  the  sheriff,  for  the  purpose  of  levying  the 
debt ;  and  this  case  must  be  considered  as  if  the  judgment  had 
been  obtained,  and  the  writ  had  issued  at  the  suit  of  another 
landlord.  Now,  the  delivery  of  a  writ  of  fta6./ac.j?0M.,  subse- 
quent to  the  delivery  of  the^./a.,  will  not  divest  the  right  of 
property  in  the  com  growing,  which  was  already  in  the  sheriff. 

The  judgment  in  ejectment  is,  that  the  plaintiff  recover  his  term 
against  the  defendant,  of  and  in  the  premises  aforesaid.  The 
^Tit  orders  the  sheriff  quod  habere  facias  possessionem.  This  can 
only  bind  from  the  time  of  the  execution  of  the  writ,  for  in  an 
action  for  mesne  profits,  the  course  is  to  give  damages  up  to  the 
time  of  the  execution  of  the  writ.  It  cannot  have  any  retrospec- 
tive power,  so  as  to  take  away  any  right  vested  in  a  purchaser  of 
the  crops.  Suppose,  for  example,  the  tenant  had  sold  the  crops 
to  a  purchaser,  and  after  the  sale,  the  sheriff  entered  under  the 
habere  facias  possessionem,  would  the  landlord  in  that  case  have 
been  entitled  to  the  growing  crops  ? 

(Bayley,  J. :  r  ^92  1 

I  think  that  he  would,  if  the  sale  took  place  subsequently  *to 
the  day  of  the  demise  laid  in  the  declaration  in  ejectment.  For 
from  that  time,  the  tenant  must  be  considered  as  a  wrongdoer.) 

The  tenant  certainly  must  be  taken  to  be  a  wrongdoer  from  the 
6th  day  of  December,  1815.  The  Statute  of  Frauds,  however, 
enacts  that  no  fieri  facias,  or  other  writ  of  execution,  shall  bind 
the  property  of  goods,  but  from  the  time  that  such  writ  shall  be 
delivered  to  the  sheriff  to  be  executed.  An  hab.  fac.  poss.  is  a 
writ  of  execution,  and  therefore  it  could  only  bind  the  property 
from  the  time  of  its  deUvery. 
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HoDGflOH     Abbott,  Ch.  J. : 

V, 

Gasooiohb.  The  property  in  the  growing  com,  in  fact,  was  not  vested  in 
the  tenant  at  the  time  of  the  seizure,  for  after  the  judgment  was 
obtained  in  ejectment,  the  defendant  is  to  be  considered,  in  point 
of  law,  as  a  trespasser  from  the  day  of  the  demise  laid  in  the 
declaration.  From  that  time,  therefore,  the  property  was 
divested  out  of  him,  and  he  had  no  property  at  the  time  when 
the  fieri  facias  was  delivered  to  the  sheriff.  The  landlord,  in  an 
action  for  mesne  profits,  might  have  recovered  the  value  of  all 
the  crops. 

Tind<U: 

If  that  be  so,  the  defendant  has  no  right  to  a  year's  rent,  for 
the  lease  determined  on  the  6th  December,  1815,  as  he  main- 
tains by  his  ejectment.  The  8  Anne,  c.  14,  evidently  contem- 
plates an  existing  tenancy  at  the  time  of  the  execution,  for  the 
words  of  the  statute  are,  that  **  no  goods  or  chattels  whatsoever 
lying  or  being  in  or  upon  any  messuage  lands  or  tenements  which 
are  or  shall  be  leased  for  life  or  lives,  term  of  years  at  will  or 
otherwise  shall  be  liable  to  be  taken  by  virtue  of  any  execu- 
tion, &c."f  The  object  of  the  Act  was,  to  make  the  landlord 
[  ^93  ]  amends  for  ^taking  away  his  power  of  distress,  but  here  he  could 
have  no  distress,  because  there  was  no  tenancy,  and  the  plain- 
tiff contends  that  the  defendant  was  a  trespasser,  from  the  day 
of  the  demise  laid  in  the  declaration  in  ejectment. 

Littledale^  for  the  defendant,  admitted  that  he  could  not 
claim  to  have  the  year's  rent  allowed ;  upon  which 

The  Court  ordered  the  verdict  to  be  entered  for  the  plaintiff 
for  886L 

Judgment  for  the  plaintiff. 

t  The  quotation   is  now  in  the      correctly  given  in  the  original  report* 
words  of  the  statute,  which  are  not     — F.  P. 
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LAWKENCE  v.  ABEEDEIN.t  i82i. 

OoU  29. 
(5  Bam.  &  Aid.  107—117.)  

A  policy  was  efiFected  on  living  animaLs,  warranted  free  from  ^  -■ 
mortidity  and  jettison.  In  the  course  of  the  voyage  some  of  the 
animals,  in  consequence  of  the  agitation  of  the  ship  in  a  storm,  were 
killed;  and  others,  from  the  same  cause,  received  such  injury  that  they 
died  before  the  termination  of  the  voyage  insured :  Held,  that  this  was 
a  loss  by  a  peril  of  the  sea,  for  which  the  underwriters  were  liable. 

Assumpsit  upon  a  policy  of  insarance.  The  declaration  stated 
a  total  loss  of  the  animals  insured,  by  perils  of  the  sea  on  the 
voyage.  Plea,  general  issue.  At  the  trial,  before  Best,  J.,  at 
the  London  sittings  after  Trinity  Term,  1820,  a  verdict  was 
found  for  the  plaintiff,  subject  to  the  opinion  of  the  Court,  on 
the  following  case. 

The  policy  was  effected  on  the  SOth  December,  1819.  The 
voyage  insured  was  at  and  from  Cork  to  Barbadoes  and  St. 
Vincents ;  and  at  the  foot  of  the  policy  the  insurance  was  de- 
clared to  be  on  thirty  mules,  ten  asses,  and  thirty  oxen,  war- 
ranted free  of  mortality  and  jettison.  On  the  17th  January, 
1820,  the  ship  sailed  with  the  animals  insured,  properly  stowed 
on  board,  on  the  voyage  insured.  On  the  19th  of  the  same 
month,  a  violent  storm  arose,  which  caused  the  ship  to  labour 
and  pitch.  This  lasted,  without  intermission,  until  the  SOth  of 
the  same  month,  when,  for  the  preservation  of  the  ship  and 
cargo,  and  on  account  of  the  damage  which  the  ship  had  sus- 
tained from  the  violence  of  the  storm,  the  ship  put  into  Mount's 
Bay,  in  Cornwall,  in  order  to  refit.  On  the  first  day  of  the 
storm,  from  the  violent  pitching  and  rolling  of  the  ship,  occa- 
sioned by  the  storm  and  consequent  agitation  of  the  sea,  two  of 
the  mules,  one  of  the  oxen,  and  five  of  the  asses  were  killed ;  t)ie 
lemainder  of  the  animals,  from  the  same  causes  and  perils  of 
the  sea,  on  that  and  the  following  days,   until    the    SOth  of 

t  DistinguiBhed     in     Taylor     v.  waa  followed  by  the  Court  of  Appeal 

Dunbar  (1869)  L.   B.  4  C.   P.   206,  in    Pink    v.    Fleming     (1890)     25 

211,  where  perishable  goods  perished  Q.  B.  Div.  396,  59  L.  J.  Q.  B.  151, 

owing  merely  to  the  voyage  being  where  the  sea  peril  was  a  remote 

prolonged  in  consequence  of  tempos-  cause  of  loss. — ^H.  C. 
toouB  weather.     Taylor  y.  Dunbar 
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Lawbekoe  January,  received  such  violent  and  severe  bruises,  lacerations, 
abbbdein.  A^d  injuries,  that  all  of  them  *died  in  consequence  thereof, 
[  •iv8 1  before  the  ship  sailed  again  in  prosecution  of  her  voyage  from 
Mount's  Bay,  which  she  did  on  the  14th  February,  1820,  except- 
ing six  mules  and  one  ass,  one  of  which  six  mules  afterwards 
died  from  the  same  cause,  before  the  arrival  of  the  ship  at  St. 
Vincents.  The  ship  arrived  at  St.  Vincents,  with  the  remaining 
five  mules  and  one  ass,  on  the  24th  March,  and  delivered  the 
rest  of  her  cargo  in  safety.  The  question  for  the  opinion  of  the 
Court  was,  whether  the  plaintiff  was  entitled  to  recover  for  the 
loss  of  all  or  any  and  which  of  the  animals  insured. 

F.  Pollock,  for  the  plaintiff: 

The  underwriters  are  not  exempted  from  the  loss  that  has 
happened  by  the  words  of  the  special  exception,  **  warranted  free 
from  mortality."  These  words  were  introduced  into  the  policy 
by  the  underwriters,  and  must  therefore  be  taken  most  strongly 
against  them.  The  word  "  mortality  "  signifies  death  arising 
from  natural  causes.  Here,  the  death  of  the  animals  arose 
directly  from  the  violence  of  the  tempest,  and  not  from  natural 
causes.  The  loss  did  not  therefore  arise  from  mortality,  if  that 
word  be  understood  in  its  ordinary  and  popular  meaning.  Some 
effect  will  be  given  to  the  exception,  by  construing  the  word  in 
that  sense ;  for  the  underwriters  will  thereby  be  exempted  from 
one  species  of  loss  for  which  they  might  otherwise  be  respon- 
sible, viz.,  in  the  event  of  the  death  of  the  animals  by  sea-sickness 
in  a  storm.  For  such  a  loss  the  underwriters  would  be  answer- 
able under  a  common  policy.  But  they  would  be  exempted  by 
the  special  exception. 

[  109  ]  Campbell,  contra  : 

Some  effect  must  be  given  to  the  words  of  the  exception  so  as 
to  extend  to  the  underwriters  a  protection  against  some  species 
of  loss  to  which  they  would  have  been  liable,  if  those  words  had 
not  been  introduced  into  the  policy.  Now  they  would  not  have 
been  liable  for  any  loss  arising  from  the  natural  death  of 
animals,  but  they  would  have  been  liable  if  they  had  been 
drowned  in  a  tempest  or  killed  in  battle.    Poihier,  Traite  du 
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Contrat  d'Aamrance,  c.  1,  8.  2,  art.  2,  «.  3,  and  Valin,  Ordon-  Lawrbncb 
nances  de  la  Marine^  liv.  3,  tit.  6,  art.  11.  Here  the  animals  abebdbin. 
died  in  consequence  of  the  injury  they  received  during  the  storm, 
and  the  underwriters,  therefore,  would  have  been  liable  for 
this  loss,  under  a  policy  in  the  common  form.  The  exception, 
therefore,  was  introduced  for  the  purpose  of  exempting  them 
from  all  losses  whatever,  arising  from  the  vitality  of  the  subject- 
matter  insured,  or,  in  other  words,  to  reduce  the  risk  to  the 
same  level  as  if  the  subject-matter  insured  was  inanimate  goods. 
If  that  had  been  the  case  here,  the  cargo  might  have  received 
little  or  no  injury.  If  the  words  "free  from  mortality"  be 
construed  only  to  protect  the  underwriters  against  losses  arising 
from  death  from  natural  causes,  no  effect  whatever  will  be  given 
to  the  exception ;  for,  in  such  a  case,  the  underwriters  would 
not  have  been  liable  under  a  policy  in  the  common  form.  The 
true  meaning  of  the  exception  is,  that  the  underwriters  are  to 
be  liable  for  all  the  risks  to  which  they  would  have  been  subject, 
if  they  had  insured  inanimate  goods.  By  this  construction  they 
will  still  be  liable  for  losses  by  capture  by  enemies  or  pirates, 
or  barratry  of  the  master  or  mariners. 

Abbott,  Ch.  J. :  [  no  ] 

I  am  of  opinion  that  the  underwriters  are  answerable  for  this 
loss.  The  insurance  was  on  living  cattle,  which,  in  the  course 
of  the  voyage,  have  been  killed  by  the  rolling  of  the  ship  in  a 
violent  tempest.  They  have  been  killed,  therefore,  by  a  peril  of 
the  sea.  Under  the  general  terms  of  the  policy,  the  under- 
writers would  be  answerable.  It  lies  on  them,  therefore,  to  shew 
that  there  is  a  special  exception  in  this  policy  applicable  to  the 
present  case,  in  order  to  relieve  them  from  the  effect  of  their 
general  liability.  The  expression  used  in  the  policy  is  "free 
from  mortality."  Now  the  word  "  mortality,"  in  its  ordinary 
sense,  never  means  violent  death,  but  death  arising  from  natural 
causes.  There  may,  however,  indeed,  be  a  remote  cause,  which 
may  sometimes  superinduce  a  natural  cause.  In  Tatham  v. 
Hodgson,^  the  want  of  provisions  was  the  immediate  cause  of 
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Lawbsncb   the  death  of  the  slaves ;  the  remote  cause  was  the  circumstance 
Abbbdxin.   o'  ^^6  sb^P  having  been  driven  out  of  her  course  by  the  perils 
of  the  sea,  in  consequence  of  which,  the  provisions,  which  other- 
wise would  have  been  sufficient  for  the  voyage,  were  exhausted. 
There  was  not  any  exception  in  the  policy  in  that  case.    Bat 
the  statute  of  the  84  Geo.  III.  c.  80,  s.  10,  had  enacted,  "  that 
no  loss  or  damage  should  be  recoverable  on  account  of  the 
mortality  of  slaves,  by  natural  death  or  ill-treatment,  or  against 
loss  by  throwing  overboard  of  slaves,  on  any  account  whatso- 
ever."   A  question  was  made,  whether  the  death  of  the  slaves 
so  arising,  indirectly  and  remotely  from  the  peril  of  the  sea, 
was  not  one  for  which  the  underwriters  were  liable ;  and  the 
Court  held   that  they  were  not  liable,  because  it  was  a  loss 
[  ^111  ]      arising  by  ^natural  death ;  and  if  the  ship,  in  this  case,  had 
been  driven  out  of  her  course  by  the  perils  of  the  sea,  and  the 
voyage  thereby  had  become  so  protracted  as  to  exhaust  all  the 
provisions,  and,  consequently,  the  means  of  sustaining  the  life 
of  the  animals  insured,  I  think  that  the  words  *'  warranted  free 
from  mortality,"  introduced  into  this  policy,  would  have  pro- 
tected the  underwriters  from  that  loss  for  which  they  otherwise 
would  have  been  liable,  as  for  a  loss  arising  from  the  perils  of 
the  sea.     And  if  there  be  any  one  case,  in  which  effect  can  be 
given  to  those  words,  understanding  them  in  their  ordinary 
and  popular  sense,  they  ought  not  to  be  extended  beyond  that 
sense.    There  is  very  great  difficulty,  in  construing  these  words, 
to  give  a  protection  to  the  underwriters  against  all  losses  arising 
from  the  vitality  of  the  animals.     Suppose,  for  example,   a 
valuable  horse,  by  the  motion  of  a  vessel  in  a  storm,  were  to 
have  his  legs  broken,  but  to  arrive  alive  at  St.  Vincents,  the 
animal  would  be  of  no  use ;  the  underwriter  would  be  liable  for 
that  loss ;  but  if  the  animal  were  actually  killed,  he  would  not 
be  liable  at  all.    It  could  hardly  be  the  intention  of  the  under- 
writer that  he  should  be  liable  in  one  of  these  cases  and  not  in 
the  other.    If  the  construction  I  have  put  upon  this  very  am- 
biguous phrase  is  not  the  sense  in  which  it  has  been  generally 
understood  at  Lloyd's  Coffee-House,  it  will  be  very  easy  to  intro- 
duce into  policies  other  words,  which  shall  more  clearly  express 
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the  meaning  of  the  parties.    In  this  case,  therefore,  there  must    Lawbencb 
be  judgment  for  the  plaintiff.  ABKraanr. 

Bayley,  J. : 

My  mind  has  not  been  free  from  doubt  during  the  discussion 
of  this  subject ;  but  I  am  now  of  opinion  that  the  assured  is 
entitled  to  recover.    Under  *a  policy  in  the  common  form,  the      t  •us  ] 
assured  would  have  been  entitled  to  recover,  either  in  case  of 
the  total  destruction  of  the  animals,  or  for  any  less  injury,  pro- 
vided it  was  occasioned  by  any  of  the  perils  insured  against. 
The  words,  ^'warranted  free  from  mortality,"   are  introduced 
into  this  policy  by  the  underwriter  for  his  benefit.    It  is  his 
duty,  therefore,  to  take  care  to  frame  his  exception  in  words 
sufficiently  large  and  extensive  to  meet  all  those  descriptions  of 
loss  against  which  he  intends  to  protect  himself.    The  word 
^'mortality"  may,  under  certain  circumstances,  include  every 
description  of  death,  every  termination  of  life  to  which  mortals 
are  subject.    It  applies  generally,  however,  to  that  description 
of  death  which  is  not  occasioned  by  violent  means.    If  a  great 
number  of  the  crew,  or  of  animals  shipped  on  board  a  ship,  were 
killed  in  the  course  of  an  engagement  with  an  enemy,  it  would 
not  be  correct  to  say  that  there  had  been  a  great  mortality 
among  the  crew,  or  among  the  animals.    If,  on  the  other  hand, 
they  had  come  to  their  death  by  any  natural  cause,  the  term 
"  mortality  "  would  be  properly  applied  to  express  the  cause  of 
such  death.    If,  in  this  case,  the  animals  insured  had  died  from 
sea-sickness,  occasioned  by  the  agitation  of  the  ship,  or  in  con- 
sequence of  any  other  disease,  contracted  in  the  course  of  an 
unusually  protracted   voyage,    the  term    "mortality'*    might 
apply  to  that  description  of  natural  death,  so  superinduced  by 
the  voyage.    Under  a  common  policy,  if  the  declaration  stated, 
that  the  ship  had  met  with  tempestuous  weather,  and  that  the 
animals  thereby  became  disordered,  diseased,  and  died,  and  it  be 
proved  that  their  death  was  imputable  to  the  agitation  of  the 
ship,  occasioned  by  the  tempestuous  weather,  that  would  be  a 
loss  by  a  peril  of  the  sea,  for  *which  the  underwriters  would  be      [  'lis  1 
liable.     The  exception  introduced  into  this  policy  would,  in  my 
opinion,  protect  them  from  such  a  loss.     The  word  "  mortality  " 
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Lawbence  here  used,  may,  therefore,  receive  a  construction  which  will 
abebdein.  afford  some  protection  to  the  underwriter,  without  extending  it 
beyond  its  ordinary  and  popular  sense.  If  we  were  to  hold  that 
the  exception  protected  the  underwriter  from  every  loss  to  which 
the  property  was  subject,  in  consequence  of  the  subject-matter 
insured  being  alive,  instead  of  dead,  this  absurd  consequence 
would  follow,  that  if  by  the  violent  agitation  of  the  sea  the 
animals  had  their  legs  broken,  and  thereby  became  of  no  value 
to  the  owner,  but  arrived  alive  at  St  Vincents,  the  underwriter 
would  be  responsible.  Whereas,  if  they  had  died  during  the 
course  of  the  voyage,  he  would  not  be  liable  at  all.  The  cir- 
cumstance of  these  words  of  the  exception  not  being  calculated 
to  protect  the  underwriter  from  any  loss,  in  the  event  of  the 
animals  receiving  any  injury  short  of  death,  seems  to  me  to 
shew  that  they  were  not  intended  to  exempt  them  from  a  loss  by 
the  actual  death  arising  immediately  from  a  peril  of  the  sea.  I 
think  that  the  words  used  in  this  exception  will  protect  the 
underwriter  in  cases  where  the  death  of  the  animal  arises  from 
natural  causes  remotely  produced  by  some  of  the  perils  insured 
against ;  but  that  they  will  not  protect  him  where  such  death 
arises  directly  from  any  of  the  perils  insured  against.  For  these 
reasons,  I  am  of  opinion  that  there  must  be  judgment  for  the 
plaintiff. 

HOLROYD,  J. : 

I  am  of  the  same  opinion.  Although  death  may  have  been 
the  immediate  cause  of  the  loss,  and  may  have  made  the  actual 
[  *114  ]  loss  to  the  assured  ^greater  than  it  otherwise  would  have  been, 
still,  as  the  injury  to  the  animals  which  occasioned  their  death 
was  caused  directly  by  the  violence  of  the  storm,  I  am  of  opinion 
that  this  is  to  be  considered  as  a  loss  by  the  perils  of  the  sea. 
It,  consequently,  falls  within  the  risks  enumerated  in  the  policy ; 
and,  it  seems  to  me,  that  it  is  not  excepted  out  of  those  perils 
by  the  words  ''  warranted  free  from  mortality  and  jettison." 
Independently  of  those  words,  the  underwriters  would  un- 
doubtedly have  been  liable  as  for  a  loss  arising  from  a  peril  of 
the  sea.  Those  words  were  the  language  of  the  underwriters, 
and  were  introduced  by  them  to  protect  themselves  from  a  par- 
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ticular  species  of  loss.  By  the  terms  of  the  policy,  they  in-  Lawbknob 
sured  against  the  perils  of  the  sea,  &c.  and  all  other  losses  abbbdeht. 
and  misfortunes  that  should  come  to  the  hurt,  detriment,  and 
damage  of  the  subject-matter  insured.  Now,  the  exception  must 
be  considered  as  ingrafted  upon  these  general  words  in  the 
policy,  and  the  whole  should  be  read  together  as  one  sentence ; 
and  then  it  would  stand  thus:  that  the  underwriters  will  be 
liable  for  losses  by  perils  of  the  seas,  and  all  other  losses  except 
losses  by  mortality  and  jettison.  It  seems  to  me,  that  as  the 
injury  which  immediately  preceded  and  caused  the  death  of  the 
animals  proceeded  directly  from  the  violence  of  the  storm, 
the  loss  is  to  be  considered  a  loss  by  the  perils  of  the  sea. 
Death  may  or  may  not  have  increased  the  amount  of  the  actual 
loss  to  the  assured.  With  respect  to  the  mules  and  asses,  the 
entire  loss  arose  from  the  perils  of  the  sea,  and  was  neither  in- 
creased nor  diminished  by  their  death.  For,  after  receiving  a  mortal 
wound,  they  became  of  no  value  to  the  owner,  and  death  conse- 
quently did  not  in  any  degree  ^increase  the  loss.  The  case  might  [  *ii5  ] 
be  different  with  respect  to  the  oxen ;  if  they  were  killed  after 
receiving  an  injury,  their  flesh  might  be  of  some  value  as  food, 
and,  consequently,  their  death  may  have  increased  the  loss  in 
some  degree.  But  still,  as  the  previous  injury  was  occasioned 
by  the  perils  of  the  sea,  whether  the  death  of  the  animal  did  or 
did  not  increase  the  amount  of  the  actual  injury  to  the  owner, 
I  am  of  opinion  that  it  must  be  considered  a  loss  by  the  perils  of 
the  sea.  The  circumstance  of  the  parties  having  inserted  in 
the  exception,  the  word  ''jettison,"  satisfies  me  that  they  did 
not  contemplate  the  case  of  violent  death.  For,  although  it  is 
possible  that  the  animals  thrown  overboard  might,  under  favour- 
able circumstances,  reach  the  shore  and  survive,  yet  I  think  that 
the  term  usually  denotes  the  throwing  overboard  in  a  storm, 
when  there  would  be  little  probability  of  animals  surviving ;  and 
that  it  must,  therefore,  mean  a  jettison  whence  death  ensues. 
Now,  if  the  term  "mortality"  were  intended  to  protect  the 
underwriter  in  every  case  of  the  animals  meeting  with  a  violent 
death,  the  introduction  of  the  word  "  jettison  "  would  be  super- 
fluous, as  that  species  of  loss  would  be  covered  by  the  word 
"  mortality."    Besides,  this  absurd  consequence  would  follow : 
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Lawbbnoe  if  we  were  to  give  to  the  words  used  in  the  exception  the  con- 
Abkkdmh.  fltruction  contended  for  by  the  defendant,  that  where  the  violence 
of  the  wind  and  waves  was  so  great  as  to  cause  the  death  of 
the  animals  daring  the  voyage,  the  underwriters  would  not  be 
liable  at  all;  but  where  the  violence  of  the  wind  and  waves 
was  only  such  as  to  cause  some  injury  to  the  animals,  short  of 
death,  then  the  underwriters  would  be  responsible.  For  these 
reasons,  I  am  of  opinion  that  the  word  "mortality"  in  this 
[  *116  ]  policy,  must  be  understood  in  its  ordinary  *and  popular  sense, 
as  importing  death  arising  from  natural  and  not  from  violent 
causes.  And  that  being  so,  there  must  be  judgment  for  the  plaintiff. 

Best,  J. : 

I  am  of  the  same  opinion.  At  the  time  when  this  policy  was 
effected,  this  country  was  at  peace  with  all  the  world,  and  there 
was  not  any  probability  of  the  vessel  being  captured  by  enemies. 
Capture  by  pirates  on  the  voyage  insured  was  equally  improbable, 
and  a  loss  by  barratry  was  not  very  likely  to  happen.  If  the 
underwriters  are  not  liable  for  the  loss  in  question,  they  can 
hardly  be  liable  in  any  case,  for  there  is  not  any  other  species 
of  loss  arising  from  the  destruction  of  the  animals,  of  which 
death  may  not  be  considered  the  immediate  cause.  If  the  ship 
was  even  sunk  or  burnt,  death  would  be  the  immediate  cause  of 
the  destruction  of  the  animals,  and  consequently,  according  to 
the  construction  contended  for,  such  a  case  would  fall  within  the 
exception  as  a  loss  by  mortality.  The  exception  is  introduced 
into  the  policy  by  the  underwriters.  If  they  had  intended  to 
exonerate  themselves  in  every  case  of  death  occasioned  by  a  peril 
of  the  sea,  they  should  have  used  words  apt  and  proper  to  ex- 
press that  intention.  They  might  have  stipulated,  that  they 
would  not  be  liable  for  the  death  of  the  animals  unless  the  ship 
were  stranded  or  lost,  and  then  they  would  not  have  been  liable 
for  the  loss  that  has  occurred  in  this  case.  They  have  only 
stipulated,  that  they  will  not  be  liable  for  loss  by  mortality. 
That  word,  in  its  ordinary  and  popular  sense,  signifies  death 
arising  from  natural  causes,  and  not  from  violence.  I  think, 
therefore,  that  the  underwriters  must  be  taken  to  have  intended 
to  exempt  themselves,  by  this  exception,  from  that  species  of  loss 
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which  occnrred  *m   Tatham  v.  Hodgson^  viz.  a  loss   of  which    Lawbkmob 
death  was  the  proximate  caase,  and  the  perils  of  the  sea  the    abebdeix. 
remote  cause.      Here  the  injury  done   to  the  animals  arose      [  *117  ] 
directly  and  immediately  from  the  violence  of  the  tempest,  or  in 
other  words,  from  the  perils  of  the  sea.  For  these  reasons,  I  am  of 
opinion  that  the  plaintiff  is  entitled  to  the  judgment  of  the  Court. 

Judgment  for  the  plaintiff. 


GOODE  AND  BENNION  v.  HAEEISON.  i82l 

JVbr.2. 

In  Error.  

(5  Baxn.  &  Aid.  147—160.)  t  ^*^  J 

"Where  an  infant  held  himself  out  as  in  partnership  with  I.  S.,  and 
continued  to  act  as  such  till  within  a  short  period  of  his  coming  of  age ; 
but  there  was  no  proof  of  his  doing  any  act  as  a  partner  after  twenty- 
one:  Held,  that  it  was  his  duty  to  notify  his  disaffirmance  of  the 
partnership  on  arriving  at  twenty-one ;  and  as  he  had  neglected  to  do 
80,  that  he  was  responsible  to  persons  who  had  trusted  I.  S.  with  goods, 
subsequently  to  the  infant's  attaining  twenty-one,  on  the  credit  of  the 
partnership. 

Writ  of  error  from  the  Court  of  Common  Pleas,  at  Lancaster. 
The  ori.^inal  action  was  brought  by  Harrison  against  Goode  and 
Bennion,  as  partners,  to  ^recover  the  amount  of  a  certain  bill  of  [  ^1*^8  ] 
exchange  for  1872.  128.  There  were  also  other  counts  for  goods 
sold  and  delivered.  The  only  question  made  was  as  to  the 
liability  of  Bennion.  At  the  trial,  at  the  Lancaster  Summer 
Assizes,  1819,  before  Bayley,  J.  the  counsel  for  the  defendant, 
Bennion,  tendered  a  bill  of  exceptions  to  the  learned  Judge's 
direction  to  the  jury,  which  bill  of  exceptions  stated  the  follow- 
ing facts,  viz.  that  upon  the  trial  the  counsel  for  Harrison,  to 
maintain  their  issue,  gave  in  evidence  that  John  Groode  and 
Bennion,  in  April,  1818,  caUed  upon  one  James  Fair,  a  broker, 
at  Manchester;  that  Goode  introduced  Bennion  to  Fair  as  a 
friend  of  his  from  Liverpool,  and  said,  "  We  want  goods  :  "  that 
Fair  went  with  them  to  Harrison  and  other  houses  in  Manchester, 
and  introduced  them  to  Harrison  as  the  firm  of  Goode  and  Ben- 
nion :  that  they  bought  goods  of  Harrison  to  the  amount  of 
1802.,  and  from  several  different  other  persons  fifteen  parcels, 

X2 
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GooDE  to  the  amount  altogether  of  1,5002.,  and  Fair  transmitted  copies 
Habribon.  of  the  invoices  of  the  goods,  directed  to  Goode  and  Bennion, 
Liverpool,  some  of  which  were  made  out  to  the  firm  of  Goode 
and  Bennion,  others  to  John  Goode  and  T.  Bennion :  that  some 
of  the  original  invoices  were  seen  by  them  in  Fair's  connting- 
house,  and  the  goods  were  forwarded  to  the  address  of  Goode 
and  Bennion,  and  remittances  came  back :  that  when  Goode  and 
Bennion  were  in  Manchester,  in  April,  1818,  Goode,  in  the 
hearing  of  Bennion,  said,  that  if  the  goods  they  then  bought 
would  answer  the  purpose,  in  a  very  short  time  they  would  have 
600  pieces  of  one  sort  and  500  of  another  sort :  that  after  this 
Fair  corresponded  with  the  firm  of  Goode  and  Bennion :  that  in 
April,  1818,  G<x)de  andBennionhad  a  counting-house  in  Liverpool : 
r  •149  ]  ♦that  the  name  of  Goode  appeared  on  the  private  door,  and  re- 
mained there  till  August,  1819,  but  the  name  of  Bennion  did  not 
appear  at  all  on  the  counting-house :  that  Goode  had  been  some 
time  in  the  counting-house  before  this  transaction  of  Gk)ode  and 
Bennion,  but  had  not  shipped  goods  before :  that  in  the  begin- 
ning of  January,  1819,  Fair  received  a  letter,  in  the  handwriting 
of  Goode,  ordering  goods,  of  which  the  following  is  a  copy: 
"  LivBRPOOL,  January  4th,  1819. — My  dbab  Sir,  Though  we  have 
not  yet  received  the  promised  detained  [sic]  accounts  from  America, 
we  are  anxious  that  all  the  opportunity  of  cheap  purchasing 
may  not  go  past.  We,  therefore,  authorise  you,  if  the  terms 
are  about  the  same,  to  purchase  for  N.  York,  from  800^.  to  500^. 
of  the  most  saleable  articles,  to  secure  which  more  fully,  we 
wish  the  greatest  extent  of  credit  mentioned  in  your  letter.  I 
am,  for  G.  and  B.,  very  respectfully,  yours,  John  Goodb."  That 
Fair,  in  consequence  thereof,  bought  goods  from  Harrison  to 
the  amount  of  1872.  12a.,  having  no  reason  t<S  suppose  that  the 
connection  between  Goode  and  Bennion  was  put  an  end  to,  and 
forwarded  the  goods,  and  also  a  bill  of  parcels  for  the  same,  to  the 
direction  of  Goode  and  Bennion,  and  that  on  the  16th  January, 
1819,  Harrison  drew  a  bill  of  exchange  for  the  amount  of  those 
goods  upon  Goode  and  Bennion,  which  bill  of  exchange  the  said 
John  Goode  accepted  in  the  name  of  Goode  and  Bennion,  and 
which  was  the  bill  of  exchange  mentioned  in  the  first  count  of 
the  declaration :  that  Fair  did  not  see  Bennion  from  the  time  of 
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his  being  in  Manchester,  in  April,  1818,  till  the  month  of  aoops 
February,  3819,  at  which  time  Bennion  asked  Fair  for  the  habmboh. 
account  current  of  Goode  and  ^Bennion  for  goods  bought  when  [  *150  ] 
he  and  Goode  came  to  Manchester,  in  April,  1818,  and  said  at 
the  same  time,  that  the  transaction  in  April,  1818,  was  the  only 
one  that  he  was  engaged  in  with  Goode,  and  that  all  that 
account  should  be  paid.  That  at  the  time  of  the  purchases  in 
April,  1818,  Bennion  did  not  say,  that  he  was  only  going  to 
enter  into  one  adventure  with  Goode:  that  the  said  goods,  so 
first  purchased  from  the  said  plaintiff,  and  others,  were  paid  for 
before  the  commencement  of  the  action,  and  that  Goode  is  since 
become  a  bankrupt.  And  the  counsel  for  Harrison,  to  maintain 
the  said  issue,  further  produced,  and  gave  in  evidence  the  bill 
of  exchange,  and  also  a  certain  letter  in  the  handwriting  of 
Bennion,  addressed  to  Fair,  as  follows  :  ''  Livebpool,  20th  Aprils 
1819. — ^Dkar  Sib,  We  shall  be  obliged  by  your  purchasing  for  our 
account  100  pieces  of  the  fancied  bordered  gingham  dresses  well 
assorted,  and  the  remaining  part  of  100{.  in  fancy  muslin 
bordered  dresses,  well  assorted  cash  prices,  and  request  that  they 
may  be  sent  as  soon  as  possible  per  waggon.  I  remain,  dear 
Sir,  for  Goode  and  self,  yours,  T.  Bennion.  P.S.  Please  be 
very  particular  in  the  selection."  And  thereupon  the  counsel 
learned  in  the  law  for  the  said  Thomas  Bennion,  in  order  to 
support  the  issue  on  his  part,  gave  in  evidence,  that  Bennion 
was  born  on  the  29th  May,  1797.  And  he  also  further  gave  in 
evidence  by  one  Biley,  that  the  said  Biley  was  five  months  in 
the  employ  of  Goode,  previously,  and  at  the  time  of  the  first 
purchase,  and  that .  he  kept  the  books,  and  that  Bennion  was 
never  a  partner  with  Goode  to  the  knowledge  of  Biley.  Biley 
further  proved,  that  he  went  to  Barbadoes  *with  the  goods  pur-  [  ^161  ] 
chased  in  April,  1818.  That  he  sailed  on  the  80th  April,  1818, 
and  returned  on  the  6th  September,  1818.  That  after  the 
5th  September,  1818,  Goode  and  Bennion  communicated  as 
private  friends,  but  not  in  the  way  of  business,  and  that  he, 
Biley,  never  knewBennion's  name  to  be  used  in  the  purchase  of 
goods  after  April,  1818.  That  whilst  Biley  was  absent,  he 
addressed  and  sent  a  letter  to  the  said  Goode  and  Bennion  at  Liver- 
pool, relative  to  the  said  goods,  so  shipped  in  the  name  of  Goode 
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GooDB  and  Bennion.  That  Biley  sometimes  saw  Bennion  at  the  counting- 
Habbisok,  house,  bat  had  no  communication  with  him  on  business  before 
he  went,  or  after  he  returned.  And  the  said  counsel,  for  the 
said  Thomas  Bennion,  did  then  and  there  insist  before  the  said 
Justice,  on  behalf  of  the  said  Thomas  Bennion,  that  the  said 
several  matters  so  produced  and  given  in  evidence  on  the  part 
of  the  said  Thomas  Bennion  as  aforesaid,  were  sufficient,  and 
ought  to  be  admitted  and  allowed  as  decisive  evidence,  to  entitle 
the  said  Thomas  Bennion  to  a  verdict,  and  to  bar  the  said  James 
Harrison  of  his  action  against  the  said  Thomas  Bennion.  And 
the  said  counsel,  for  the  said  Thomas  Bennion,  did  then  and 
there  pray  the  said  Justice,  to  admit  and  allow  the  said  matters 
so  produced  and  given  in  evidence  for  the  said  Thomas  Bennion, 
to  be  conclusive  evidence  in  favour  of  the  said  Thomas  Bennion, 
to  entitle  him  to  a  verdict,  and  to  bar  the  said  James  Harri- 
son of  his  said  action,  against  the  said  Thomas  Bennion,  and 
to  direct  the  jury  accordingly.  But  to  this,  the  said  counsel 
learned  in  the  law  of  the  said  James  Harrison,  did  then  and 
there  insist  before  the  said  Justice,  that  the  same  were  not  suffi- 
cient, nor  ought  to  be  admitted  or  allowed  to  entitle  the  said 

[^152]  *Thomas  Bennion  to  a  verdict,  and 'to  bar  the  said  James 
Harrison  of  his  said  action  against  the  said  Thomas  Bennion, 
and  thereupon  the  said  Justice  stated  his  opinion  to  the  jury 
to  be,  that  a  fraud  had  been  committed  by  the  said  John  Goode, 
and  that  where  one  of  two  innocent  parties  was  to  suffer,  he 
ought  to  do  so  whose  negligence  occasioned  the  loss.  That  an 
infant  may,  in  point  of  fact,  be  a  partner,  and  sue  as  a  partner 
on  a  contract,  though  he  is  not  liable  to  the  partnership  creditors. 
That  in  April,  1818,  the  said  Thomas  Bennion  held  himself 
out  as  a  partner  with  the  said  John  Goode,  and  to  the  said 
James  Harrison  in  particular,  and  that  after  he  came  of  age, 
in  May,  1818,  he  should  have  given  notice  of  his  dissent  to  the 
said  partnership,  or  that  he  would  be  no  longer  liable  as  a 
partner,  which  he  might  easily  have  done.  That  he  knew,  he 
would  be  supposed  by  the  said  James  Harrison  still  to  continue 
a  partner,  and  that  he  was  negligent  in  not  putting  a  stop  to 
that  delusion.  That  if  an  infant,  shortly  before  he  becomes  of 
age,  represents  himself  as  a  partner,  he .  ought  to  take  care  to 
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notify,  that  he  is  not  so  when  he  comes  of  age,  as  he  facilitates  ooodb 
the  commission  of  a  fraud.  That  though  the  payment,  after  the  habmsok. 
infant  came  of  age,  was  not  sufficient  to  confirm  the  partner- 
sI^P*  yet  as  there  was  in  this  case  an  actual  partnership  between 
the  said  John  Goode  and  the  said  Thomas  Bennion,  and  inas- 
much as  the  said  Thomas  Bennion  might  have  prevented  the 
said  James  Harrison  from  being  deceived,  if  he  had  given  notice 
of  his  dissent  to  the  partnership,  or  that  he  would  be  no  longer 
liable  as  a  partner,  he  ought  to  be  liable  to  the  said  James 
Harrison,  and  that  in  effect,  by  his  omission  to  do  so,  he  suffered 
the  said  John  Goode  to  pledge  his,  the  said  Thomas  Bennion's 
^credit  to  the  said  James  Harrison  after  he  came  of  age,  and,  [  *158  ] 
with  that  direction,  left  the  same  to  the  said  jury,  and  the  said 
jury  then  and  there  gave  their  verdict  for  the  said  James  Harri- 
son for,  and  assessed  the  aforesaid  damages  at  1882.  IQs.  damages- 
Whereupon  the  counsel  for  the  said  Thomas  Bennion  excepted  to 
the  aforesaid  opinion  of  the  said  Justice,  and  did  insist  on  the 
several  matters  and  things  aforesaid,  as  a  bar  to  the  said  action, 
and  that  an  infant  cannot  be  a  legal  partner,  and  that,  when 
the  said  Thomas  Bennion  came  to  the  age  of  twenty-one  years^ 
there  was  no  necessity  for  him,  nor  was  he  bound  by  the  law  to 
give  notice  of  his  dissent  to  the  partnership,  or  that  he  would  be 
no  longer  liable  as  a  partner,  ill  order  to  avoid  the  liability  of  a 
partner.  And  that,  as  the  said  Thomas  Bennion,  in  April,  1818, 
.was  an  infant,  he  was  not  a  legal  partner,  and  therefore,  no 
notice  was  necessary  to  be  given  by  him  of  his  dissent  to 
the  partnership,  or  that  he  would  be  no  longer  liable  as  a 
partner,  and  inasmuch  as  the  said  several  matters,  so  produced 
and  given  in  evidence  on  the  part  of  the  said  Thomas  Bennion, 
and  objected  and  insisted  on  as  a  bar  to  the  said  action,  do  not 
appear  by  the  record  of  the  verdict  aforesaid,  the  said  counsel  for 
the  said  Thomas  Bennion  did  then  and  there  propose  their  afore- 
said exceptions  to  the  opinion  of  the  said  Justice,  and  requested 
him  to  put  his  seal  to  this  bill  of  exceptions,  containing  the  said 
several  matters  so  produced  and  given  in  evidence  on  the  part 
of  the  said  Thomas  Bennion  as  aforesaid,  according  to  the  form 
of  the  statute  in  such  case  made  and  provided,  and  thereupon 
the  said  Justice,  &c. 
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GOODS  Litdedale,  for  the  plaintiff  in  error  : 

Habbison.  In  this  case  Bennion  was  not  liable  :  he  can  only  be  liable  as 
r  164  ]  ^  partner,  not  having  himself  personally  interfered  in  ordering 
the  goods.  Now,  admitting  that  what  passed  with  Fair  at  Man- 
chester was  sufficient  to  make  him  liable  as  a  partner,  in  case  he 
had  then  been  of  age,  it  is  clear  here  that  no  act  has  been  done 
by  him  since  his  coming  of  age  to  affirm  the  partnership  ;  and 
the  case  ought  not  to  have  been  left  to  the  jury,  as  if  it  was  the 
duty  of  the  infant,  upon  coming  of  age,  to  disaffirm  the  partner- 
ship. In  Holmes  v.  Blogg^\  it  was  a  question  arising  out  of  a 
lease.  Now,  a  lease  may  be  for  an  infant's  benefit,  and  an 
interest  passes  by  it ;  and,  therefore,  it  is  for  him  to  disaffirm 
it  after  he  comes  of  age,  or  otherwise  it  will  bind  him.  But  a 
partnership  is,  in  contemplation  of  law,  not  for  his  benefit ;  and, 
therefore,  if  nothing  be  done  after  he  comes  of  age  to  affirm  it, 
it  is  at  an  end.  An  infant  cannot  be  a  bankrupt.  His  trading 
is  not  a  thing  recognised  by  the  law ;  and  it  cannot,  therefore, 
be  necessary  for  him  to  give  a  regular  notice  to  the  creditors,  that 
such  a  trading  has  been  put  an  end  to ;  nor  will  the  law  presume 
that  he  commits  a  fraud  in  not  doing  so.  In  Jennings  v.  RundaU,l 
the  infant  was  held  not  to  be  liable  ;  because,  although  the  action 
was  framed  in  tort,  it  was  in  reality  founded  on  a  contract.  An 
infant  is  indeed  liable  to  an  action  for  slander,  assault,  or  any- 
thing connected  with  crime ;  but  not  for  anything  founded  on  a 
contract.  Now,  in  order  to  make  out  the  partnership,  certain 
contracts  are  proved:  for  each  of  these  acts,  separately,  the 
[  *165  ]  infant  is  not  *responsible.  How,  then,  can  the  partnership, 
which  is  the  aggregate  of  these  acts,  be  binding  upon  him  ? 

Parke,  contrd, : 

The  case  does  not  go  on  the  ground  of  any  supposed  continu- 
ance of  the  contract  of  partnership  between  Goode  and  Bennion, 
after  the  latter  came  of  age,  but  is  founded  on  grounds  altogether 
distinct.  Here,  Bennion  permitted  himself  to  be  held  out  to  the 
world  as  a  partner,  and  so  induced  persons  to  believe  that  Goode 

t  19  E.   R   445  (8  Taunt.  35;  1  J  4  R.  B.  680  (8  T.  R.  335). 

Moore,  466 ;  2  Moore,  552). 
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bad  authority  to  bind  bim ;  and  tbere  are  many  cases  depending  ooodb 
npon  the  principle,  that  where  an  individual  chooses  so  to  act,  he  harbibok. 
makes  himself  responsible.  In  Monk  v.  Clayton,  j;  the  act  of  a 
servant,  though  out  of  place,  was  held  to  bind  the  master,  by 
reason  of  the  former  credit  given  him  by  his  master's  service ; 
and  the  same  principle  applies  to  the  present  case.  Here,  the 
infant  was  introduced  as  a  partner ;  and  the  conversation  with 
Fair,  and  his  own  letter,  dated  20th  April,  1819,  are  abundantly 
sufficient  to  shew,  that  up  to  a  very  short  period  before  his 
coming  of  age,  he  represented  himself  as  a  partner.  He  must, 
therefore,  be  held  responsible,  upon  the  principle,  that  where  one  of 
two  innocent  parties  is  to  suffer  by  the  fraud  of  a  third,  he  ought 
to  snfiiar  who  has  been  the  cause  why  the  credit  has  been  given. 

LitUedale,  in  reply : 

The  case  of  master  and  servant  is  distinguishable.  There,  the 
master  had  originally  power  to  authorise  the  servant  to  contract ; 
but  the  infant  never  could  give  such  authority  to  his  partner.  In 
Viner's  Abridgment,  tit.  Enfant,  H.  2,  pi.  16,  it  is  ♦thus  laid  [  *166  J 
down,  ''  Case  lies  not  against  an  infant  for  affirming  himself  to 
be  of  age,  and  thereby  borrowing  money  of  the  plaintiffs ;  and  a 
distinction  was  taken  between  torts  and  contracts  of  infants ;  for 
though  infants  shall  not  be  bound  by  contracts,  yet  they  shall  be 
bound  for  torts.  But,  per  Gubiam,  though  infants  shall  be  bound 
by  actual  torts,  as  trespasses  which  are  vi  et  contra  pacem,  yet 
they  shall  not  be  bound  by  those  which  sound  in  deceit."  That 
is,  therefore,  a  direct  authority  in  point. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that,  in  the  present  case,  the  judgment  ought 
to  be  affirmed.  By  the  bill  of  exceptions  it  appears  that  at  the 
trial  it  was  insisted  that  the  matters  given  in  evidence  were 
conclusive,  and  ought  to  have  entitled  the  defendant  to  a  verdict ; 
and  that  the  learned  Judge  should  have  directed  the  jury  accord- 
ingly. The  question  now  is,  if  the  evidence  so  proved  was  con- 
clusive, and  if  the  learned  Judge  ought  so  to  have  informed  the 
jury?    I  think  the  evidence  was  not  conclusive,  and  that  it  was 

t  Cited  in  10  Mod.  110. 
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QooDB  not  the  duty  of  the  learned  Judge  so  to  have  informed  the  jury. 
Habbiboh.  ^^  doubt  Bennion,  whilst  under  twenty-one,  had  been  a  partner, 
and  had  held  himself  out  as  such  to  many  persons,  and  amongst 
others,  to  the  plaintiff.  Upon  his  coming  of  age,  he  does  nothing. 
He  indeed  ceases  to  act  as  a  partner,  or  to  purchase  goods ;  but 
he  gives  no  notice,  to  anybody  that  he  has  so  ceased.  Then,  it  is 
insisted  in  his  behalf,  that  as  all  he  did  in  the  character  of  a 
partner  was  done  in  his  infancy,  this  was  not  necessary ;  and 
that  he  is  not  liable,  unless  it  be  affirmatively  shewn  that  he 
was  a  partner  with  Goode  after  he  came  of  age.  But  a  person 
[  ♦1B7  ]  may  be  sued  as  a  partner  who  never  was  in  reality  a  *partner. 
If  once  a  person  holds  himself  out  as  being  a  partner,  till  he 
gives  notice  that  he  has  ceased  to  be  so,  those  who  deal  with  the 
firm  upon  the  faith  of  the  supposed  partnership  may  consider 
him  as  such,  and  he  is  bound  by  that  representation.  It  is  not 
necessary  in  fact,  or  in  law,  that  to  create  a  legal  obligation  a 
partnership  should  be  still  continuing.  The  legal  obligation 
may  arise  from  the  acts  of  the  party  at  one  time,  and  his  for- 
bearance at  another  time.  Here,  during  infancy,  the  defendant 
acts  as  a  partner,  and  when  he  comes  of  age  he  forbears  to 
inform  the  world  that  he  was  npt  so.  Then  the  question  is,  if 
the  Judge  ought  to  tell  the  jury  that  it  was  a  matter  upon  which 
they  were  to  deliberats  ?  I  think  the  learned  Judge  acted  most 
correctly  in  leaving  it  to  their  decision,  and  leaving  it  with  a 
strong  intimation  of  his  opinion  against  the  claim  of  exemption 
set  up  by  the  defendant.  The  judgment,  therefore,  of  the  Court 
of  Common  Pleas  at  Lancaster  must  be  affirmed. 

Batley,  J. : 

If  I  had  seen  any  ground  for  changing  the  opinion  I  delivered 
at  the  time  of  the  trial,  I  should  be  very  glad  in  having  the 
opportunity  to  correct  it  now ;  but,  in  this  case,  I  still  think  the 
present  plaintiff  entitled  to  recover,  and  that  the  infancy  of 
Bennion  was  no  bar  to  the  action.  It  is  clear  that  an  infant  may 
be  in  partnership.  It  is  true  that  he  is  not  liable  for  contracts 
entered  into  during  his  infancy ;  but  still  he  may  be  a  partner. 
If  he  is,  in  point  of  fact,  a  partner  during  his  infancy,  he  may, 
when  he  comes  of  age,  elect  if  he  will  continue  that  partnership 
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or  not.    If  he  continaes  the  partnership,  he  will  then  be  liable  as      Goodb 

a  partner ;  if  he  dissolve  the  partnership,  and  if,  when  of  age,  he    habbisoh. 

takes  *the  proper  means  to  let  the  world  know  that  the  part-      [  ♦iss  ] 

nership  is  dissolved,  then  he  will  cease  to  be  a  partner.    But  the 

foundation  of  my  opinion  is  the  negligence  of  Bennion  at  the 

time  he  became  of  age.     Suppose  an  infant  is  not  really  a 

partner,  and  that,  during  his  infancy,  he  never  in  fact  enters 

into  any  joint  purchase,  but  that  he  holds  out  to  different  people, 

''I  am  a  partner  with  A.  B.,"  and  then  comes  of  age.     Suppose 

.'ilso,  that  the  person  to  whom  he  made  the  representation 

famishes  A.  B.  with  goods,  A.  B.  representing  himself  to  be  a 

partner  vrith  the  infant,  and  the  latter  having  done  nothing  to 

correct  the  mistake  and  apprehension  in  the  mind  of  the  seller 

of  those  goods,  I  should  think,  in  such  a  case  as  that,  the  infant, 

the  person  who,  when  he  was  an  infant,  had  represented  himself 

as  being  a  partner  with  A.  B.,  would,  by  suffering  that  delusion 

to  continue  when  he  became  of  age,  and  neglecting  to  set  the 

matter  right,  be  liable  to  all  those  persons  upon  whom  the 

delusion  operated.    That  is  the  justice,  and,  as  it  seems  to  me, 

the  law  of  the  case.  It  would  be  very  hard  if  the  persons  who  had 

sold  the  goods  should  not  have  the  benefit  of  the  credit  pledged ; 

and  the  individual,  when  he  came  of  age,  may  protect  himself 

from  the  consequence  of  that  misrepresentation  by  giving  notice  to 

all  the  persons  to  whom  he  has  made  the  false  representation. 

For  these  reasons,  I  think  the  judgment  ought  to  be  affirmed. 

HOLROYD,  J. : 

I  think,  also,  that  the  judgment  ought  to  be  affirmed. 
Although  an  infant,  entering  into  partnership  with  other  persons, 
is  not  responsible  for  the  debts  contracted  during  his  infancy, 
while  he  is  so  a  ^partner ;  yet  he  may  by  law  be  a  partner,  and  [  *159  j 
be  entitled  to  all  the  benefits  resulting  from  the  partnership, 
though  he  will  not  be  liable  for  the  losses,  if  he  chooses  to  take 
advantage  of  his  infancy.  Here,  a  partnership  was  formed ;  and 
it  appears  by  the  letter  of  the  20th  of  April,  1818,  written  by  the 
defendant  himself,  that  that  partnership  continued  up  to  that 
tune,  which  was  within  a  very  short  period  of  his  attaining  the  age 
of  twenty-one.  There  was,  I  think,  sufficient  evidence  for  the  jury 
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Goods  to  draw  the  concluBion  that  the  partnership  continued  until  he 
Harbison,  came  of  age  :  and  if  there  was  a  partnership  continuing  when  he 
came  of  age,  that  partnership  must  be  taken  still  to  have  con- 
tinued till  something  was  done  to  dissolve  it;  and  no  notice 
being  given  by  the  infant  to  dissolve  the  partnership,  all  the 
consequences  of  law  result  from  it,  one  of  which  is,  that  a 
partner  of  age  is  responsible  for  all  the  debts  contracted  by  the 
firm  after  he  came  of  age.  I  think  that  the  defendant  is  liable, 
and  that  the  judgment  ought  to  be  affirmed. 

Best,  J. : 

I  am  of  the  same  opinion ;  and  I  think  that  the  direction  of  the 
learned  Judge  was  perfectly  correct.  The  fallacy  of  Mr.  LitUe- 
dale's  argument,  I  think,  arises-  from  this  circumstance :  he  con- 
siders the  contract  of  an  infant  as  absolutely  void  from  the 
beginning.  But  it  is  not  void ;  for,  if  void,  the  infant  himself 
could  take  no  advantage  of  it.  It  has  however  been  decided 
that  an  infant  may  be  a  partner,  and  may  take  advantage  of  a 
partnership  contract.  Here,  the  infant,  by  holding  himself  out 
as  a  partner,  contracted  a  continual  obligation ;  and  that  obliga- 
tion remains  till  he  thinks  proper  to  put  an  end  to  it.  He 
[  *160  ]  continued  that  obligation  when  he  became  of  *age,  when  he 
became  capable  of  managing  his  own  concerns ;  and  if  he  wished 
to  be  understood  as  no  longer  continuing  as  a  partner,  he  ought 
to  have  notified  it  to  the  world.  Not  having  done  so,  I  think 
that  contract,  which  was  voidable  only  in  the  first  instance, 
became  absolute  as  against  him.  I  am  of  opinion  that  when  he, 
in  the  month  of  April,  had  distinctly  stated  to  the  person  to 
whom  that  letter  was  written,  that  he  was  not  a  partner  in  a 
particular  transaction,  but  a  general  partner,  and  directed  goods 
to  be  purchased  for  the  concern,  the  world  had  a  right  to  take 
him  to  be  a  partner  till  he  thought  proper  to  put  an  end  to  it ; 
and  if,  after  he  became  of  age,  he  allowed  that  delusion  to  go  on, 
inducing  the  world  to  believe  that  the  partnership  was  continu- 
ing, he  must,  like  every  other  man,  take  the  consequence.  It 
seems  to  me,  on  the  principles  of  honesty  as  well  as  by  the  rules 
of  law,  this  judgment  ought  to  be  affirmed. 

Judgment  affirmed. 
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PHILLIPS  AND  Another  v.  BAKBERt  i^i. 

Nov,  2. 
(5  Barn.  &  Aid.  161—165.)  

Where,  in  an  action  on  a  policy  of  insurance  on  ship,  in  the  usual  ^  ^^^  ^ 
form,  for  twelve  months,  at  sea  and  in  port,  the  loss  averred  was  as 
follows;  that  the  ship  having  arrived  at  the  harbour  of  St.  J.,  and 
discharged  her  cargo,  it  became  necessary  to  place  her,  and  she  was 
accordingly  placed  in  a  graving-dock,  there  to  be  repaired,  and  near  to 
a  certain  wharf  in  the  graving-dock;  and  that,  whilst  she  was  there, 
by  the  violence  of  the  wind  and  weather  she  was  thrown  over  on  her 
side,  whereby  she  struck  the  ground  with  great  violence,  and  was 
bilged,  &o. :  Held,  that  this  was  a  loss  within  the  general  words  of  the 
policy,  **all  other  perils,  losses,  and  misfortunes,  &c.'*  for  which  the 
nnderwriters  were  liable. 

Held,  also,  that  the  above  facts,  with  the  additional  circumstance  of 
there  being  two  or  three  feet  of  water  in  the  graving-dock  when  the 
accident  happened,  did  not  amount  to  a  loss  by  perils  of  the  sea. 

Declabation  on  a  policy  of  inBurance,  in  the  usual  form,  on 
the  ship  SvMonnahy  for  twelve  months  from  the  20th  February, 
1820,  to  the  19th  February,  1821,  both  days  inclusive,  at  sea 
and  in  port.  The  loss  was  alleged  in  the  first  count  of  the  de- 
claration as  follows :  And  the  said  plaintiffs  further  say,  that 
heretofore  and  during  the  continuance  of  the  risks  in  the  said 
writing  or  policy  of  insurance  mentioned,  and  thereby  insured 
against,  to  wit,  on  the  Ist  day  of  October,  1820,  aforesaid,  the 
said  ship  arrived  at  the  harbour  of  the  city  of  St.  John,  in  the 
province  of  New  Brunswick,  and  then  and  there  discharged  a 
certain  cargo,  with  which  the  same  was  then  stored,  and  loaded, 
and  thereupon  it  then  and  there  became  necessary  to  take  and 
place,  and  the  said  ship  was  then  and  there  accordingly  taken 
and  placed  in  a  certain  graving-dock  there,  in  order  that  the 
same  might  be  repaired  and  amended,  and  rendered  fit  to  pro- 
ceed on  her  then  intended  voyage.  And  the  said  plaintiffs 
further  say,  that  the  said  ship  was  then  and  there  placed  near 
to  a  certain  wharf  in  the  said  graving-dock,  and  that  afterwards, 
and  during  the  continuance  of  the  risks  in  the  said  poUcy  of 

t  This  case  was  cited  and  relied  for  floating  her  out.    That  applica- 

on  by  Tlin>Ai#,  Ch.  J.  in  Devaux  v.  tion  of   this  decision  was  severely 

rAna4m  (1839)  6  Bing.  N.  C.  519,  criticised   by  Lord   Hehschell  in 

8  L.  J.   C.  P.   284,   a  case  where  Tluimes,  d:c.  Marine  Ins.  Co,  y.ffamil- 

a  vessel  was  injured  in  dry  dock  Um  (H.  L.  1887)  12  App.  Cas.  484, 

through  the  means  taken  to  prepare  495 ;  56  L.  J.  Q.  B.  626,  630.— R.  o! 
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Phillips     insurance  mentioned,  to  wit,  on,  &c.  and  whilst  the  said  ship 

babbeb.  was  lying  against  the  said  graving-wharf,  so  placed  there  as 
aforesaid,  the  same,  by  the  violence  of  the  wind  and  weather, 
was  with  great  force  and  violence  blown    over  on   her  side, 

[  *162  ]  whereby  the  said  *ship  was  thrown  upon  and  struck  the  ground 
with  great  violence,  and  thereby,  then  and  there  was  bilged, 
strained,  shattered,  and  greatly  injured,  damaged,  broken,  and 
spoiled,  and  it,  thereupon,  then  and  there  became  expedient  and 
necessary  to  sell  and  dispose  of  the  said  ship,  and  same  was 
then  and  there  accordingly  sold  at  the  said  port  of  St.  John 
aforesaid,  and  by  means  of  the  premises  aforesaid,  the  said 
Darnel  Phillips  sustained  an  average  loss,  to  wit,  an  average  loss 
of  7642.  6«.  6d.  upon  and  in  respect  of  the  said  ship,  to  wit,  at, 
&c.  and  thereby,  and  according  to  the  form  and  effect  of  the 
said  policy  of  insurance,  and  his  promise  and  undertaking,  the 
said  defendant  then  and  there  became  liable  to  pay  and  ought 
to  have  paid  to  the  said  plaintiffs  a  certain  sum  of  money,  to 
wit,  the  sum  of  842.  18«.  6d.  of  like  lawful  money,  being  his  the 
said  defendant's  proportion  of  the  said  average  loss  for  and  in 
respect  of  the  said  sum  of  lOOZ.,  so  by  him  insured  as  aforesaid. 
The  second  count  alleged  the  loss  by  perils  of  the  sea  generally. 
To  the  first  count,  the  defendant  demurred  specially,  assigning 
for  cause  of  demurrer,  that  it  was  not  stated  that  the  ship  was 
at  sea  or  in  port  when  the  loss  thereof  happened,  and  that  the 
nature  of  the  said  graving-dock  was  not  stated,  nor  did  it  appear 
whether,  at  the  time  of  the  loss,  the  ship  was  in  the  water  or 
on  dry  ground,  nor  that  the  loss  happened  from  any  peril 
insured  against  by  the  policy,  nor  that  the  said  ship  might  not 
have  been  repaired  at  the  said  city  of  St.  John,  nor  how  it  was 
necessary  to  sell  the  same,  nor  how  much  the  sale  thereof  pro- 
duced, and  that  the  loss,  as  stated,  was  in  its  nature  not  an 
average  but  a  total  loss,  with  benefit  of  salvage  to  the  under- 
writers,   and    was    alleged  without    sufficient   certainty    and 

I  ♦168  ]  *precision.  And  as  to  the  other  count,  he  pleaded  the  general 
issue. 

Campbell,  in  support  of  the  demurrer  : 
.  This  was  not  a  loss  for  which  the  underwriters  were  liable, 
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being  a  mere  accident,  happening  to  the  ship  whilst  under  Phillips 
repairs.  The  loss  is  clearly  not  one  of  the  perils  enumerated  in  babbbb. 
the  policy.  Nor  will  the  general  words  at  the  end  be  sufficient 
to  inclade  the  case ;  for  those  words  apply  only  to  perils  ejusdem 
generis  with  those  enumerated.  Suppose  the  ship  damaged  by 
worms,  or  that  rats  made  holes  in  the  bottom,  and  so  the  loss 
happened :  it  is  clear,  that  in  such  cases,  the  underwriters  would 
not  be  liable.  In  Thompson  v.  Whitmore,^:  the  loss  alleged  in  the 
declaration  was  by  the  waves,  winds,  and  perils  of  the  sea.  And, 
in  tmth,  the  waves  there  actually  caused  the  loss,  for  they 
washed  away  the  supports  of  the  vessel,  in  consequence  of  which 
she  was  damaged.  But  the  Court  there  held  it  not  to  be  a  loss 
by  perils  of  the  sea.  On  that  occasion,  the  case  of  Bowcroft  v. 
Dunsmore  was  cited  and  relied  on,  where  Lord  Kenton  held, 
that  a  loss  occasioned  by  the  ship's  not  being  able,  when  hove 
down,  to  bear  the  strain,  and  in  consequence,  being  drawn  on 
the  land,  where  she  bilged,  was  not  a  loss  by  perils  of  the  sea. 
He  also  cited  PeUy  v.  The  Royal  Exchange  Assurance  Company. X 
Besides,  it  is  not  distinctly  alleged  that  this  loss  happened  in 
port. 

Chittyy  contra  y  was  stopped  by  the  Coubt. 

A3BOTT,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover.  In 
this  case  he  has  not  entangled  ^himself  by  any  particular  allega-  [  *164  ] 
tion,  but  has  shewn  fully  the  manner,  time,  and  place  of  the 
loss.  This,  it  is  to  be  observed,  was  a  policy  upon  the  ship  for 
time,  at  sea  and  in  port.  Now,  the  loss  stated  in  the  declara- 
tion was,  that  after  the  ship  had  discharged  her  cargo  at  the 
harbour  of  St.  John,  she  was  then  and  there  placed  in  a  certain 
graving-dock  there,  for  the  purpose  of  repair,  near  to  a  certain 
wharf,  and  that  whilst  she  was  lying  there,  she  was,  by  the 
violence  of  the  wind  and  weather,  blown  over  on  her  side,  and 
damaged,  so  that  it  became  necessary  to  sell  her.  Now,  I  think 
that  it  is  clearly  alleged  that  this  was  a  loss  happening  in  port. 
And  then  the  question  will  be,  whether  it  is  a  loss  falling  within 

t  12  B.  E.  642  (3  Taunt.  227).  J  1  Burr.  341. 
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Phillips  any  of  the  perils  insured  against.  Now,  the  perils  insured 
Ba^b.  against  are  of  the  seas,  men-of-war,  fire,  &c.  and  of  all  other 
perils,  losses,  and  misfortunes  that  have  or  shall  come  to  the 
hurt,  detriment,  or  damage  of  the  said  ship.  These  general 
words  are,  indeed,  restrained  in  construction  to  perils  ejusdem 
generis  with  those  more  particularly  enumerated  in  the  policy. 
In  this  case,  however,  the  loss  was  occasioned  by  the  violence  of 
the  wind  and  weather  in  port ;  and  it  seems  to  me,  therefore, 
to  have  been  produced  by  a  peril  ejvsdem  generis  with  those 
specified,  and  to  fall  within  the  general  words  of  the  policy. 
There  must,  therefore,  be  judgment  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

On  the  first  day  of  Term,  Scarlett  moved  to  enter  a  verdict 
for  the  plaintiff  on  the  second  count,  averring  a  loss  by  the  perils 
of  the  sea.  The  facts  given  in  evidence  at  the  trial  were  the 
same  as  those  stated  in  the  first  count  of  the  declaration,  with 
the  addition,  that  there  was  between  two  and  three  feet  depth  of 
[  *166  ]  water  *in  the  graving-dock  at  the  time  the  ship  was  blown  over. 
He  cited  Fletcher  v.  Inglis^^  as  an  authority  in  point.  But  the 
GouBT  were  of  opinion  that  this  was  not  a  loss  by  the  perils  of 
,the  sea ;  and  they  added,  that  the  case  cited  was  clearly  dis- 
tinguishable ;  for  the  ship  there  was  in  the  ordinary  course  of 
her  voyage  when  the  damage  happened,  which  was  not  the  case 

here. 

Ride  refused. 


iVar.3. 

[171] 


1821.  WALKEK  V.  MAITLAND.J 

(6  Bam.  &  Aid.  171—176.) 

The  tmderwriters  on  a  policy  of  insurance  are  liable  for  a  loss  arising 
immediately  from  a  peril  of  the  sea,  but  remotely  from  the  negHgence 
of  the  master  and  mariners. 

A  BULE  nisi  having  been  obtained,  in  Hilary  Term  last,  for 
setting  aside  the  award  in  this  case,  the  Court,  on  cause  being 
shewn,  ordered  the  award  to  be  stated  in  a  case  for  their  opinion. 

t  20  R.  R.  448  (2  B.  &  Aid.  315).       App.  Ca.  284,  297. 
X  Dudgeon  v.   Pembroke  (1877)  2 
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The  material  facts  stated  on  the  face  of  the  award  were  the     walker 
following  :  The  plaintiff,  being  owner  of  the  ship  Britannia,  by    maitland. 
a  charter-party,  bearing  date  the  5th  day  of  October,  1818, 
chartered  her  to  James  Wildman  to  proceed  to  the  West  Indies, 
there  to  load  a  cargo  of  colonial  produce,  and  to  bring  home  the 
same  to  this  country.     By  the  usage  of  trade  in  that  behalf,  the 
risk  of  bringing  colonial  produce  in  the  West  Indies  from  shore 
to  the  ships  in  which  the  same  is  to  be  conveyed  home  to 
England,  is  borne  by  the  owners  of  ships,  unless  specifically 
agreed  to  the  contrary.     The  plaintiff,  to  indemnify  himself 
against  such  risk,  with  respect  to  loading  the  Britannia  in  the 
said  voyage,  on  the  24th  April,  1819,  effected  a  policy  *of  insur-      [  *172 1 
ance  in  the  common  printed  form  on  boats  belonging  to  the  ship 
Britannia,  and  on  produce  in  said  boats,  or  in  any  other  craft 
employed  in  loading  the  ship  during  her  stay  at  St.  Eitts.    The 
defendant,  by  his  agent,  subscribed  the  policy  for  2002.     The 
ship  Britannia  arrived  at  St.  Eitts,  on  the  said  voyage,  on  the 
6th  day  of  January,  1819.     She  was  manned  with  a  competent 
crew,  had  they  conducted  themselves  with  propriety,  and  done 
their  duty  in  loading  the  ship.     On  the  16th  day  of  April,  1819, 
while  the  ship  lay  at  St.  Eitts  to  take  in  her  cargo,  a  certain 
sloop,  called  the  Vigilant,  was  employed  as  a  craft  on  behalf  of 
the  said  plaintiff,  to  bring  produce  from  a  place  in  the  island 
called  Bed  Flag  Bay  to  the  ship,  then  lying  at  the  distance  of 
fifteen  miles  therefrom.     The  sloop  having  received  a  full  load- 
ing of  sugar,  to  be  carried  on  board  the  ship,  proceeded  from 
Bed  Flag  Bay  about  six  in  the  morning  for  the  ship,  in  charge 
of  the  chief  mate  and  three  seamen  belonging  to  the  ship,  and 
four  negroes,  labourers.     The  sloop  was  sufficiently  manned ; 
and  if  the  mate  and  the  other  persons  had  done  their  duty,  the 
sloop,  with  the  produce  on  board  thereof,  would  have  safely 
reached  the  ship.     About  eight  in  the  evening  the  mate  lay 
down  to  sleep,  leaving  the  charge  of  the  watch  to  one  of  the 
seamen,  another  having  the  helm ;  and  soon  after  the  mate 
went  to  sleep,  the  whole  of  the  watch  on  duty  went  to  sleep  also. 
The  sloop  being  left  to  herself,  ran  ashore,  and  was  beat  to 
pieces,  whereby  part  of  her  loading  was  lost,  and  the  residue 
damaged.     The  loss  arose  and  happened  from  the  misconduec 
R.R. — VOL.  xxrv.  Y 
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Walker  and  negligence  of  the  persons  so  on  board  the  sloop.  On  the 
Maitland.  17th  April,  while  the  ship  was  at  St.  Kitts,  for  the  *purpose 
[  *173  ]  aforesaid,  four  seamen  of  the  ship  were  sent  ashore  by  the 
master  in  the  long  boat  of  the  ship  to  bring  on  board  a  hogshead 
of  sugar,  then  lying  on  the  beach,  and,  having  put  the  hogshead 
of  sugar  into  the  boat,  by  their  mismanagement  the  boat  was 
driven  on  the  beach  and  wrecked,  and  the  hogshead  of  sugar 
was  entirely  washed  out.  If  the  boat's  crew  had  done  their 
duty,  the  boat  would  have  safely  reached  the  ship  with  the 
hogshead  of  sugar;  and  the  loss  thereof  arose  from  the  mis- 
conduct and  negligence  of  the  boat's  crew.  Upon  these  facts 
the  arbitrators  awarded  in  favour  of  the  plaintiff. 

Campbell,  for  the  plaintiff,  relied  upon  Busk  v.  The  Royal 
Exchange  Assurance  Company  as  an  authority  in  point,  t 

Pollock,  contrct  : 
Here  the  loss  has  happened  in  consequence  of  the  negligence 
of  the  crew,  who  are  the  servants  of  the  plaintiff,  and  not  by 
perils  of  the  sea.  This  is,  therefore,  in  point  of  law,  a  loss 
happening  from  the  negligence  of  the  assured  himself;  and, 
therefore,  the  underwriters  are  not  liable.  Ii\  Gregson  v. 
Gilbert  I  it  was  held,  that  where  a  loss  happened  by  a  mistake 
of  the  master,  it  could  not  be  considered  a  loss  by  perils  of  the 
sea.  And  BuUer  v.  Fisher  §  is  to  the  same  effect.  In  this  case, 
too,  there  was  a  breach  of  the  implied  warranty  to  provide  a 
master  and  crew  of  competent  skill.  For  here  they  were  not 
[  *174  J  sufficiently  *vigilant ;  and,  in  consequence  of  that,  the  loss 
happened:  Tait  v.  Levi.\\ 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover.  The 
subject  of  this  insurance  was  very  special;  it  was  on  boats 
belonging  to  the  ship  Britannia,  and  on  produce  in  the  said 
boats,  or  in  any  other  craft  employed  in  loading  the  ship  during 

t  20  E.  E.  330  (2  B.  &  Aid.  73).  Peake,  183;  3  Taunt.  4). 

X  MarshaU  on  Insurance,  690.  ||  13  E,  E.  289  (14  East,  481 ). 

§  4    E.    E.    902  (3  Esp.   67;    2 
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her  stay  at  St.  Kitts.  No  doubt  the  owner,  under  this  policy,  Walkeb 
expected  to  be  indemnified  against  the  loss  in  question.  The  maitland. 
words  of  the  policy  are  very  large,  and  although  it  may  appear 
extraordinary  that  the  underwriters  should  undertake  to  in- 
demnify the  assured  against  the  negligence  of  the  master  and 
crew,  which  is  a  species  of  misconduct  on  their  part,  yet  it  is 
clear,  that  they  do  so  in  the  case  of  barratry,  which  is  the 
highest  species  of  misconduct  of  which  the  master  and  crew  can 
be  guilty.  In  this  case,  the  immediate  cause  of  the  loss  was  the 
violence  of  the  winds  and  waves.  No  decision  can  be  cited,  where, 
in  such  a  case,  the  underwriters  have  been  held  to  be  excused  in 
consequence  of  the  loss  having  been  remotely  occasioned  by  the 
negligence  of  the  crew.  I  am  afraid  of  laying  down  any  such 
rale;  it  will  introduce  an  infinite  number  of  questions,  as  to  the 
quantum  of  care  which,  if  used,  might  have  prevented  the  loss. 
Suppose,  for  instance,  the  master  were  to  send  a  man  to  the 
mast-head  to  look  out,  and  he  falls  asleep,  in  consequence  of 
which  the  vessel  runs  upon  a  rock,  or  is  taken  by  the  enemy,  in 
that  case  it  might  be  argued,  as  here,  that  the  loss  was  imput- 
able to  the  negligence  *of  one  of  the  crew,  and  that  the  under-  [  *176  ] 
writers  were  not  liable.  These  and  a  variety  of  other  such 
questions  would  be  introduced,  in  case  our  opinion  were  in  favour 
of  the  underwriters.  I  cannot  distinguish  this  case  from  that 
of  Busk  V.  The  Royal  Exchange  Assurance  Company ;  there,  the 
immediate  cause  of  the  loss  was  fire,  produced  by  the  negligence 
of  one  of  the  crew ;  yet  the  underwriters  were  held  to  be  liable. 
Here,  the  winds  and  waves  caused  the  loss,  but  they  would  not 
have  produced  that  effect,  unless  there  had  been  neglect  on  the 
part  of  the  crew.  I  think  that  the  underwriters  are  liable  for 
the  loss  that  has  arisen  in  this  case. 

Baylby,  J. : 

Here,  the  loss  arose  from  the  sloop  with  the  goods  on  board 
having  been  beat  to  pieces  by  the  force  of  the  winds  and  waves ; 
and  the  question  in  this  case  is,  whether  the  underwriters  are 
exonerated  from  the  loss,  by  proving  negligence  on  the  part  of 
the  crew,  although  the  damage  was  occasioned  by  the  perils  of 
the  sea.    It  is  the  duty  of  the  owner  to  have  the  ship  properly 

T  2 
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walkeb  equipped,  and  for  that  purpose,  it  is  necessary  that  he  should 
Maitlakd,  provide  a  competent  master  and  crew  in  the  first  instance ;  but 
having  done  that,  he  has  discharged  his  duty,  and  is  not 
responsible  for  their  negligence,  as  between  him  and  the  under- 
writers. If  that  were  not  considered  to  be  the  law,  the  question 
must  have  frequently  arisen,  whether  there  had  been  proper  care 
and  attention  by  the  master  and  mariners.  It  is  now,  however, 
raised  almost  for  the  first  time.  I  am  of  opinion,  that  in  this 
case  the  underwriters  are  liable. 

[  761  ]         HOLROYD,  J.  : 

The  rule  of  law  is,  that  proxima  catisa  non  remota  spectatur, 
and  here  the  proximate  cause  of  the  loss  was  the  peril  of  the  sea. 
The  question  is  whether  the  underwriters  are  liable  for  a  loss 
proceeding  directly  from  a  peril  of  the  sea,  but  remotely  from 
the  negligence  of  the  crew.  The  underwriters  engage  to  be 
responsible  for  the  barratry  of  the  master;  they  therefore 
engage  to  be  responsible  for  the  highest  species  of  misconduct. 
This  case  cannot  be  put  on  the  ground  of  the  breach  of  the 
implied  warranty  to  provide  a  master  and  crew  of  competent 
skill.  It  is  sufficient,  if  the  owners  provide  a  master  and  crew 
generally  competent ;  there  is  no  implied  warranty  that  such  a 
crew  shall  not  be  guilty  of  negligence.  I  therefore  agree  with 
the  rest  of  the  Court,  that  the  rule  for  setting  aside  the  award 
must  be  discharged. 

Rule  discharged^ 

t  Best,  J.  was  absent  at  Chambers. 
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MUKEAY,  Administrator  of  W.  HOPE,  deceased,  of  i82i. 
THE  Goods  left  unadministered  by  JAMES  jgo^] 
MUERAT,  deceased,  v.  THE  EAST  INDIA  CO. 

(5  Bam.  &  Aid.  204—217.) 

ABSumpsit  will  lie  upon  a  bill  of  exchange  against  a  trading  corpora- 
tion, whose  power  of  drawing  and  accepting  bills  is  recognized  by 
statute.! 

A  power  of  attorney  authorising  an  agent  to  demand,  sue  for, 
recover,  and  receive,  by  all  lawful  ways  and  means  whatsoever,  all 
monies,  debts,  dues  whatsoever,  and  to  give  sufficient  discharges,  does 
not  authorise  him  to  indorse  bills  for  his  principal. 

In  an  action  by  an  administrator  upon  a  bill  of  exchange,  payable  to 
the  testator,  but  accepted  after  his  death,  it  was  held  that  the  Statute 
of  Limitations  begins  to  run  from  the  time  of  granting  the  letters  of 
administration,  and  not  from  the  time  the  bills  become  due,  there  being 
no  cause  of  action  until  there  is  a  party  capable  of  suing. 

An  agent,  having  money  in  his  hands  belonging  to  his  principal, 
purchases  with  it  a  bill  of  exchange,  which  he  indorses  specify  to  his 
principal;  the  latter,  at  the  time  of  the  indorsement,  was  dead,  bub 
that  fact  was  not  known  to  the  agent :  Held,  that  the  property  in  the 
bill  passed  to  the  administrator  of  the  principal,  and  that  he  might, 
therefore,  sue  upon  the  bDl  in  that  character  :t  Held,  also,  that  the 
administrator  was  only  entitled  to  recover  interest  upon  bills  accepted 
after  the  death  of  the  testator,  from  the  time  of  demand  of  payment 
made  by  the  administrator,  and  not  from  the  time  the  bills  became 
due. 

Action  against  the  defendants,  as  acceptors  of  four  bills  of 
exchange.  The  first  was  for  8,9402.,  and  dated  Fort  St.  George, 
the  20th  January,  1809,  drawn  by  Keble,  the  secretary  to 
Government;  payable  to  WilUam  Hope,  Esq.,  three  months 
after  sight.  This  bill  was  directed  to  the  Honourable  Court  of 
Directors  for  affairs  of  the  Honourable  United  Company  of 
Merchants  trading  to  the  East  Indies,  in  London  ;  and  it 
appeared  to  have  been  accepted  by  the  secretary,  by  order  of  the 
Court,  from  the  20th  July,  1809 ;  and  it  was  indorsed  by  James 
Card  to  Davies  and  Card,  or  their  order,  and  by  the  latter  again 
to  Barclay,  Tritton,  &  Co.  The  second  and  third  bills  of  ex- 
change, which  were  for  18,200i.  and  l,141i.,  respectively,  were 

t  Cited  on  this  point  by  Black-      L.  J.  Q.  B.  183,  188.— R.  C. 
BUBN,  J.  in  Crouch  v.  Credit  Fonder         J  See  now  Bills  of  Exchange  Act, 
(1873)  L.  E.  8  Q.  B.  374,  382;  42      1882,  b.  7  (3)  and  s.  34  (3).— B.  C. 
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of  the  same  date,  payable  at  three  months'  sight,  and  precisely 
*in  the  same  form  as  the  first.  The  fourth  bill,  which  was  for 
706Z.,  was  dated  the  26th  August,  1809,  and  was  accepted  from 
the  12th  April,  1810,  and  payable  at  twelve  months'  sight  to 
Messrs.  Binny  and  Dennison,  and  indorsed  by  them  to  William 
Hope,  Esq.,  or  order. 

The  declaration  contained  counts  on  the  first  three  bills, 
stating,  respectively,  the  drawing  of  the  bills  ;  the  acceptance  of 
them,  after  the  death  of  William  Hope ;  the  grant  of  adminis- 
tration to  James  Murray,  on  the  13th  February,  1812 ;  the 
Uability  of  the  defendants  to  pay  to  James  Murray,  as  adminis- 
trator, according  to  the  form  and  effect  of  the  bills ;  and  their 
acceptance,  and  a  promise  to  James  Murray,  as  administrator, 
accordingly.  Another  set  of  counts  on  these  three  bills  stated, 
the  drawing  of  the  bills ;  the  acceptance  of  them ;  that  neither 
the  said  W.  Hope,  nor  James  Murray,  nor  the  plaintiff,  nor  any 
persons  as  the  personal  representatives  of  W.  Hope,  made  any 
order  for  payment  of  the  bills  ;  nor  had  the  money  been  paid  to 
them,  or  either  of  them :  the  grant  of  administration  to  James 
Murray,  on  the  18th  February,  1812 ;  the  grant  of  administra- 
tion of  the  81st  October,  1814,  to  the  plaintiff;  the  liability  of 
the  defendants  to  pay  the  plaintiff,  as  administrator,  on  request, 
and  a  promise  accordingly.  The  declaration  also  contained  a 
count  on  the  fourth  bill,  stating  the  drawing  of  the  bill ;  the  in- 
dorsement by  Binny  and  Dennison ;  the  payees  ordering  the  money 
to  be  paid  to  the  said  W.  Hope ;  the  acceptance ;  the  grant  of 
administration  to  James  Murray ;  the  liability  of  the  defendants 
to  pay  to  James  Murray,  as  administrator,  according  to  the 
tenor  and  effect  of  the  bill ;  and  acceptance,  and  a  promise  to 
James  Murray,  as  administrator,  accordingly.  Another  count 
on  the  same  bill,  after  *8tating  the  drawing  of  the  bill,  alleged 
that  Binny  and  Dennison,  after  the  death  of  the  said  W.  Hope, 
having  been  indebted  to  him  at  the  time  of  his  death  in  the  sum 
mentioned  in  the  bill ;  and  the  debt  remaining  due  and  unpaid, 
in  satisfaction  of  the  said  debt  indorsed  the  bill  at  Madras, 
ordering  the  money  to  be  paid  to  the  said  W.  Hope,  and  remitted 
the  bill  to  England  in  a  letter,  addressed  to  Hope ;  that  after 
his  death  the  defendants  accepted  the  bill ;  that  after  the  bill  was 
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due,  administration  was  granted  to  James  Murray,  whereby  the 
said  defendants  became  liable  to  pay  to  him,  as  administrator, 
on  request,  and  promised  payment  accordingly.  The  declaration 
contained  the  common  counts ;  and  a  profert  of  the  letters  of 
administration  was  subjoined.  Plea,  non  assumpsit;  secondly, 
as  to  the  counts  on  the  first  three  bills,  that  the  causes  of 
action  did  not  accrue  within  six  years  before  the  commencement 
of  the  action.  Beplication,  that  the  causes  of  action  did 
accrue  within  six  years,  &c.  The  cause  was  tried  before 
Abbott,  Ch.  J.  at  the  sittings  after  Trinity  Term,  1819,  when 
the  jury  found  a  verdict  for  the  plaintiff  for  the  principal  sum 
due  upon  the  bills,  with  interest  from  the  time  they  respectively 
became  due  till  the  time  of  signing  final  judgment.  Upon  a 
motion  for  a  new  trial,  the  Court  directed  the  facts  to  be  stated 
in  a  special  case. 

The  four  bills  of  exchange  declared  upon  were  drawn  by  order 
of  the  Governor  in  council  at  Madras,  in  the  usual  form  in  which 
bills  of  exchange  are  drawn  upon  the  East  India  Company  at 
home  from  the  different  Presidencies  in  the  East  Indies.  They 
were  severally  accepted  in  the  usual  manner  by  the  secretary  to 
the  Company,  by  order  of  the  Court  of  Directors.  Bills  so  drawn 
on  the  Company  are  always  accepted  in  this  form  by  the  secretary 
*for  the  time  being,  by  order  of  the  Court  of  Directors,  and  being 
80  accepted,  are  paid  by  the  Company.  The  defendants  have 
paid  bills,  so  drawn  and  accepted,  to  the  amount  of  many 
millions.  Mr.  Hope,  the  payee  of  the  first  three  bills,  being 
about  to  embark  for  London,  remitted  them  in  a  letter  by  one 
of  the  ships  in  the  fleet  hereinafter  mentioned.  This  letter  was 
inclosed  in  a  sealed  envelope,  addressed  thus :  "  Wm.  Hope,  Esq., 
to  the  care  of  John  Card,  Esq.,  London."  It  was  not  addressed 
to  any  person  by  name,  and  was  as  follows :  "  My  old  friend, 
you  will  find  inclosed  bills  as  follows,  which,  when  cashed,  I 
would  recommend  your  being  particularly  careful  of."  The 
letter  then  specified  the  several  bills  enclosed,  including  the  first 
three  bills  mentioned  in  the  declaration  in  this  cause.  On  the 
80th  January,  1809,  Hope  embarked  with  his  wife  and  family 
on  board  the  ship  Jane  Duchess  of  Gordon,  and  sailed  with  a 
large  fleet  of  East  Indiamen  for  Europe.    On  the  14th  of  March 
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the  fleet  encountered  a  hurricane,  and  the  Jane  Duchess  of  Gordon 
perished  in  the  storm,  and  Hope  was  drowned.  On  the  7th  of 
October,  1800,  Hope  executed  a  power  of  attorney  to  Card,  by 
which  he  appointed  J.  Card  to  be  his  true,  certain,  and  lawful 
attorney  for  and  in  his  name,  and  to  and  for  his  proper  use  and 
behalf,  to  demand,  levy,  sue  for,  recover,  and  receive,  by  all  lawful 
ways  and  means  whatsoever,  and  from  all  and  every  person 
and  persons  whomsoever,  whom  it  did  or  might  concern, 
all  such  sums  of  money,  debts,  dues,  goods,  effects,  and  things 
whatsoever,  which  then  were  and  should  be  and  prove  due, 
owing,  payable,  or  belonging  to  him  the  said  W.  Hope,  upon 
or  by  virtue  of  any  bill,  bond,  book,  or  upon  account  of  trading 
or  dealing,  or  upon  any  account  howsoever ;  *and,  if  need  were, 
to  call  to  account  all  persons  concerned  in  the  premises ;  and 
upon  receipt  and  recovery  of  all  such  sums  of  money,  debts, 
dues,  goods,  effects,  or  other  things,  or  any  part  thereof,  suflS- 
cient  acquittances  and  discharges  for  him  and  in  his  name,  from 
time  to  time,  to  make  and  give  ;  giving  and  granting  by  them, 
unto  his  attorney  full  power  and  authority  in  the  premises  to 
sue,  pursue,  arrest,  attach,  seize,  sequester,  implead,  imprison, 
condemn,  and  prosecute,  and  them  and  thereof,  again  to  acquit,  dis- 
charge, and  out  of  prison  to  release,  also  for  him  to  appear,  and  his 
person  to  represent  in  all  or  any  court  or  courts,  or  other  places, 
as  demandant  or  defendant  in  any  suit  or  action,  or  by  reason 
of  the  premises ;  likewise  one  or  more  attornies  under  him,  to 
set  and  substitute  and  appoint,  and  again  at  pleasure  to  revoke ; 
and  generally  to  do,  act,  and  perform  all  other  matters  and 
things  in  and  towards  the  premises  requisite  and  necessary,  as 
fully  as  himself  could  do,  if  he  were  personally  present.  John 
Card,  who  was  at  Madras  at  the  time  when  the  power  of  attorney 
was  executed,  and  who  had  been  at  one  period  in  partnership 
with  Hope,  in  India,  soon  after  sailed  to  England,  and  since 
his  arrival  has  continued  to  reside  here,  and  has  been  in 
partnership  with  William  Davies,  under  the  firm  of  Davies  and 
Card.  The  first  three  bills  of  excAiange  were  not  indorsed  by 
Hope,  but  having  come  into  the  possession  of  Card  after  Hope's 
death,  were  mdorsed  by  him  in  tlje  following  form:  "Pay 
Messrs.  Davies  and  Card,  or  their   order,  per  procuration  of 
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William  Hope. — J.  Card."  These  bills,  when  due,  were  paid  by 
the  defendants  to  Barclay,  Tritton,  &  Co.,  then  the  holders  thereof. 
Before  Hope  left  Madras,  he  appointed  Messrs.  Binny  *and  Denni- 
8on,  of  Madras,  his  agents,  to  manage  his  private  affairs,  collect  his 
property  there,  and  transmit  the  same  to  London ;  and  he  left 
in  their  hands  a  Government  promissory  note,  for  1,660  pagodas, 
which  was  paid  by  them  at  the  treasury,  and  they  received  for  it 
the  fourth  bill  of  exchange  mentioned  in  the  declaration.  Binny 
and  Dennison  indorsed  the  bill  specially  to  Hope,  and  remitted 
it  in  a  letter  addressed  to  him  at  Messrs.  Davies  and  Card's. 
The  letter  came  to  Davies  and  Card,  in  April,  1810,  was  opened, 
and  the  bill  taken  out,  and  the  name  "  W.  Hope  "  was  indorsed 
on  the  bill.  This  bill  was  paid  when  due  to  Glyn,  Mills,  &  Co., 
then  the  holders  thereof.  On  the  18th  February,  1812,  letters 
of  administration  of  the  effects  of  Hope,  with  his  will  annexed, 
were  granted  to  James  Murray.  There  were  no  executors  named 
in  the  will  of  Hope.  James  Murray  died  on  the  10th  October, 
1814,  and  on  the  31st  of  October,  1814,  letters  of  administration 
of  the  effects  of  Hope,  unadministered  by  James  Murray,  with  his 
will  annexed,  were  granted  to  the  plaintiff.  The  action  was 
commenced  on  the  27th  of  August,  1816. 

This  case,  which  involved  several  points,  was  argued  on  a 
former  day  in  these  sittings,  by  Campbell,  for  the  plaintiff,  and 
Tindal,  for  the  defendant.  For  the  plaintiff  it  was  contended, 
that  assumpsit  was  maintainable  in  this  case  against  a  corpora- 
tion ;  for  a  corporation  established  for  trading  purposes,  might 
bind  themselves,  by  accepting  bills  of  exchange :  Broughton  v. 
The  Manchester  Waterworks,  f  And  this  power  of  the  defendants 
to  draw  and  accept  bills  was  recognised  and  regulated  by  the 
9  &  10  Will.  m.  c.  44,  and  the  53  Geo.  HI.  *c.  155,  ss.  57  &  58. 
In  Edie  v.  The  East  India  Company ,1  it  was  not  doubted  that 
an  action  would  lie  against  the  Company  upon  a  bill  of  exchange. 
As  debt  will  not  lie  against  the  acceptor  of  a  bill  of  exchange, 
assumpsit  must  in  this  case,  otherwise  there  will  be  no  remedy. 
For  the  defendants,  upon  this  point,  it  was  argued,  that  although 
they  had   undoubtedly  the   power  of    binding  themselves   as 

t  22  B.  B.  27S  (3  B.  &  Aid.  1).  J  2  Burr.  1216. 
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acceptors  of  bills  of  exchange,  it  by  no  means  followed  that  the 
remedy  which  the  law  gave  for  the  breach  of  a  parol  promise, 
would  apply  against  a  corporation.  The  objection  to  this  form 
of  action  was,  that  a  parol  promise  can  be  made  only  by  the 
members  of  the  corporation,  and  that  the  individuals,  and  not 
the  body  corporate,  would  be  liable.  The  proper  remedy  in 
this  case  was  by  bill  in  equity.  Upon  this  point,  the  Court 
were  clearly  of  opinion,  that  wherever  an  Act  of  Parliament 
authorises  a  corporation  to  draw  and  accept  bills,  it  must  be 
taken  to  give  the  holder  of  those  bills  the  same  remedy  against 
the  body  corporate,  as  the  law  gives  in  other  cases  against  any 
parties  to  a  bill. 

The  next  point  was,  whether  Card  was  authorised  to  indorse 
these  bills ;  and  it  was  contended,  for  the  plaintiffs,  that  he  had 
no  authority  to  indorse  the  bills,  even  during  the  life  of  Hope. 
The  power  of  attorney  only  gave  an  authority  to  him  to  receive 
debts  due,  and  not  to  negotiate  the  bills.  Sogg  v.  Sfiaithi 
and  Hay  v.  Goldsmidt,  there  mentioned,  were  authorities  to  shew 
that  a  power  of  attorney  to  receive  all  salary  and  money  belong- 
ing to  the  principal,  and  to  give  releases,  and  even  to  transact 
all  business  for  him,  did  not  authorise  the  attorney  to  negotiate 
or  indorse  bills.  The  letter  contained  no  such  power,  for  Card 
had  not  even  an  authority  *to  break  the  envelope.  For  the 
defendants,  it  was  argued,  that  Card  had  such  authority ;  for 
the  indorsing  of  the  bills  was  one  mode  of  receiving  payment, 
and  in  the  cases  cited,  the  action  was  brought  against  the  per- 
sons who  had  discounted  the  bills,  and  not  against  the  acceptor ; 
and  it  was  the  same  thing,  whether  Card  received  the  amount 
of  the  bills  at  maturity,  or  authorised  another  to  receive  it. 
Besides,  it  appeared  clearly,  from  the  terms  of  the  letter,  that 
Card  was  to  open  it,  if  Hope  died  on  the  voyage.  The  words  in 
the  letter  "  when  cashed,"  implied,  that  he  was  to  have  autho- 
rity to  indorse  the  bills ;  for  one  mode  of  cashing  is  by  indorse- 
ment. Upon  this  point  the  Court  were  clearly  of  opinion,  that 
Card  had  no  authority  to  indorse  the  bills,  even  during  the 
lifetime  of  Hope ;  and  that  it  therefore  became  unnecessary  to 


t  9  E.  E.  788  (1  Taunt.  347). 
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consider  the  question,  whether  Hope's  death  operated  as  a 
revocation  of  any  authority  given  to  him  by  the  power  of 
attorney. 

Upon  the  other  points  raised  in  this  case,  the  Court  gave  no 
opinion  at  the  time.  It  was  contended  on  the  part  of  the 
defendants,  that  the  plaintiff  could  not  be  entitled  to  recover 
interest  upon  the  bills  beyond  the  date  of  the  first  letters  of 
administration,  for  it  would  be  very  hard  upon  an  acceptor,  that 
he  should  be  charged  with  interest  when  he  was  ready  to  pay 
the  money,  and  there  was  no  person  authorised  to  receive  it. 
There  could  be  no  wrongful  detainer  of  the  money  until  the 
administration  was  granted :  Walker  v.  Bame8\  and  AnonymousX 
were  cited.  As  to  the  two  other  points  raised  in  the  case  with 
respect  to  the  Statute  of  Limitations  and  the  form  of  the  replica- 
tion, the  following  *authorities  were  cited :  Stanford's  case  in 
Saffyn  v.  AdamSy^  Joliffe  v.  Pitt,\\  Cary  and  Wife  v.  Stephenson yfi 
and  Matthews  v.  Phillips  A  \  The  arguments  and  the  authorities 
cited  upon  these  points,  were,  however,  so  fully  commented  on 
by  the  Court  in  giving  their  judgment,  that  it  is  unnecessary  to 
state  them  at  greater  length  here. 

Cur.  adv.  vvlt. 
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Abbott,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

At  the  late  argument  of  this  case,  some  of  the  points  were 
disposed  of  by  the  Court  at  the  time.  It  is  now  proposed  to 
give  our  judgment  upon  such  as  were  then  reserved  for  our 
further  consideration.  And  first,  as  to  the  Statute  of  Limita- 
tions. The  action  is  brought  by  an  administrator,  with  a  will 
annexed,  of  goods  left  unadministered  by  a  former  administrator, 
bat  it  may  be  considered  as  brought  by  the  first  administrator. 
The  action  is  upon  several  bills  of  exchange  accepted  by 
the  defendants,  who  have  pleaded  as  to  three  of  them,  that  the 
cause  of  action  did  not  accrue  within  six  years  before  the 
exhibiting  of    the   plaintiff's  bill.     The    plaintiff   has  replied 


t  15  B.  B.  665  (5  Taunt.  240,  778; 
1  Marsh.  36,  346). 
I  6  Mod.  138. 
§  Cro.  Jac.  61. 
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generally,  that  the  cause  of  action  did  accrue  within  six  years, 
&c.  These  bills  were  made  payable  to  Mr.  Hope:  they  were 
accepted  after  his  death,  being  presented  through  an  unautho- 
rised channel,  and  before  any  administration  was  granted.  The 
acceptance  of  the  bills,  and  also  the  day  of  payment,  "^was  more 
than  six  years  before  the  exhibiting  of  the  bill,  but  the  granting 
of  the  first  administration  was  less  than  six  years  before,  &c. 
Upon  this  state  of  facts,  the  general  question  of  law,  abstracted 
from  the  particular  form  of  the  replication,  is  this;  did  the 
time  of  limitation  prescribed  by  the  statute  21  Jac.  I.  c.  16, 
8.  8,  begin  to  run  from  the  date  of  the  defendant's  acceptance, 
or  the  day  of  payment,  at  which  time  there  was  no  person  in 
existence  who  could  acquire  a  right  of  action  by  the  acceptance, 
and  non-payment,  or  from  the  date  of  the  first  administration, 
whereby  a  person  was  brought  into  existence,  who  might  acquire 
a  right  of  action  by  the  non-payment?  The  plaintiff  insisted 
upon  the  latter,  the  defendants  upon  the  former  date. 

On  behalf  of  the  plaintiff,  Stanford's  case,  cited  in  Cro.  Jac.  61, 
and  Cary  v.  Stephenson,  reported  in  Salkeld,  421,  and  several 
other  books,  were  quoted.  The  first  of  these  cases  arose  upon  the 
Statute  of  Fines,  4  Hen.  VII.  c.  24 ;  a  term  of  years  was  granted 
in  remainder,  expectant  on  another  existing  term ;  before  the 
expiration  of  the  first  term,  the  grantee  died :  at  the  expiration 
of  the  first  term,  the  lessor  entered,  and  levied  a  fine  before 
administration  granted ;  the  five  years  passed,  administration 
was  granted,  and  resolved,  that  the  administrator  should  have 
five  years,  for  none  had  title  of  entry  before.  The  last  of  these 
cases  is  precisely  the  same  as  the  present  case.  It  was  an  action 
of  assumpsit  for  money  had  and  received,  brought  against  one 
who  had  received  money  belonging  to  the  estate  of  the  intestate, 
after  his  death,  and  before  administration  granted ;  the  receipt 
being  more  than  six  years  before  the  action,  but  the  grant  of  the 
administration  within  six  years.  The  opinion  of  the  Court  was, 
that  the  time  of  limitation  did  not  begin  to  *run  until  the  grant 
of  the  administration  ;  but  the  suit  appears  to  have  gone  off,  or 
the  plaintiff  to  have  failed  upon  a  supposed  defect  in  his  replica- 
tion. Since  the  argument,  we  have  been  apprised  of  another 
case   lately  decided   in   the  Court  of  Common  Pleas,  but  not 
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reported.  The  name  of  it  is  Fairclaim  v.  Little.  It  arose  upon 
the  gift  of  a  term  of  years  to  A.  for  life,  remainder  to  B.  for  life, 
remainder  to  C.  C.  died  in  1786,  A.  in  1757,  B.  in  1779. 
Administration  of  the  effects  of  G.  was  first  granted  in  1816,  and 
the  administrator  brought  an  ejectment,  and  was  nonsuited  at 
the  trial,  but  the  Court  granted  a  new  trial.  No  authority  was 
quoted  on  this  part  of  the  case,  on  behalf  of  the  defendant.  But 
it  was  said,  that  Stanford's  case  was  not  an  authority  in  point, 
because  it  arose  on  a  statute  differently  expressed ;  the  words  of 
the  statute  Hen.  YII.  being  ''  so  that  they  take  their  action  or 
pursue  their  right  within  five  years  next  after  such  action,  right, 
&c.  to  them  accrued,  descended,  &c."  In  answer  to  the  other 
case  quoted  for  the  plaintiff,  it  was  said,  that  as  the  cause  was 
not  decided  in  favour  of  the  plaintiff,  the  opinion  must  be  con- 
sidered as  extra-judicial,  and  that  the  whole  of  that  case  taken 
together,  was  in  favour  of  the  defendant  upon  the  other  point, 
to  which  I  shall  advert  hereafter.  We  are,  however,  of  opinion, 
that  the  time  of  limitation  in  the  present  case  did  not  begin  to 
run  until  the  grant  of  the  administration.  The  words  of  the 
statute  21  Jac.  I.  c.  16,  s.  8,  are,  that  actions  upon  the  case,  &c. 
shall  be  brought  within  six  years,  next  after  the  cause  of  such 
actions,  and  not  after.  Now,  independently  of  authority,  we 
think  that  it  cannot  be  said,  that  a  cause  of  action  exists,  unless 
there  be  also  a  person  in  existence  capable  *of  suing.  And  we 
think  great  deference  is  due  to  the  opinion  delivered  by  the 
Judges  on  this  point  in  Gary  v.  Stephenson^  and  also,  that 
StanforcPs  case,  and  the  late  case  in  the  Common  Fleas,  are 
authorities  in  favour  of  the  plaintiff.  The  several  Statutes  of 
Limitation  being  all  in  pari  materia,  ought  to  receive  a  uniform 
construction,  notwithstanding  any  slight  variations  of  phrase, 
the  object  and  intention  being  the  same.  I  have  already  quoted 
the  words  of  the  Statute  of  Fines.  The  words  of  the  first  section 
of  21  Jac.  I.  c.  16,  as  it  regards  entry  into  lands,  are,  "  That  no 
person  or  persons  shall  make  entry  into  any  lands,  &c.  but  within 
20  years  next  after  his  or  their  right  or  title,  which  shall  hereafter 
first  descend  or  accrue  to  the  same."  Other  slight  variations  of 
expression  may  be  found  in  other  parts  of  this,  and  the  statute 
32  Hen.  VIII.  c.  2.     But  it  i^  not  necessary  to  particularise  them  ; 
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MuRBAY  the  object  manifestly  being  to  limit  the  time  of  entry  or  sait  to  a 
The  Eaet  person  in  esse  capable  of  entering  or  suing,  and  nothing  more. 
iKDiA  Co.  On  this  part  of  the  case,  another  and  formal  objection  was 
taken  by  the  defendants.  It  was  said,  that  the  plaintiff  oaght  to 
have  made  a  special  replication,  setting  forth  the  time  of  the 
grant  of  administration  and  other  particulars.  Now,  it  already 
appears  upon  the  record,  that  the  acceptance  was  after  the  death 
of  the  intestate.  What  special  matter  then  could  the  plaintiff 
reply?  It  could  only  be,  that  the  first  administration  was 
granted  at  such  a  certain  time,  which  probably  does  not  appear 
with  suflScient  precision  upon  the  declaration.  But  this  would 
only  have  been  an  argumentative  replication,  for  its  effect  would 
be  this :  you,  the  defendants,  have  alleged  that  the  cause  of 
action  did  not  accrue  within  six  years :  I,  the  plaintiff,  say,  that 
[  '216  ]  it  did  accrue  within  six  *years,  because  my  bill  has  been  filed 
within  six  years  of  the  grant  of  administration.  Now,  if  this  be 
the  due  effect  of  the  grant  of  the  administration,  then  the  plain- 
tiff did  right  in  omitting  the  argument,  and  replying  generally, 
that  the  cause  of  action  did  accrue  within  six  years,  and  offering 
the  administration,  and  the  time  of  granting  it,  in  evidence,  to 
prove  his  allegation.  And  this  is  very  different  from  all  the 
cases  in  which  a  special  replication  is  usually  made,  such  as 
infancy,  coverture,  absence  beyond  sea,  or  the  suing  out  a 
latitat,  or  other  writ,  or  process,  because,  in  all  those  cases,  the 
plaintiff  admits,  that  the  action  did  not  really  accrue  within  six 
years  of  the  apparent  commencement,  and  either  brings  himself 
within  some  exception  in  the  statute,  or  shews  that  his  action 
was  commenced  before  the  date,  which  the  plea  assigns  as  the 
commencement  of  it. 

There  was  a  fourth  bill  of  exchange,  to  which  the  statute  was 
not  pleaded,  and  which  gave  occasion  to  another  point.  Mr. 
Hope,  at  his  departure  from  India,  had  left  some  property  under 
the  management  of  an  agent.  For  the  value  of  this,  and  for  the 
purpose  of  transmitting  the  value  to  England,  the  agent  obtained 
this  bill  of  exchange,  and  being  ignorant  of  the  death  of  Hope, 
indorsed  it  specially  to  him.  It  was  urged,  that  no  property  in 
this  bill  could  pass  to  the  administrator,  and  consequently,  that 
he  could  not  sue  upon  it.    But  we  are  of  opinion,  that  as  the 
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money  for  which  the  bill  was  remitted  belonged  to  Hope's  estate, 
it  was  competent  to  the  administrator  to  elect  to  take  the  bill  as 
the  mode  of  payment,  and  that  thereby  the  property  did  vest 
in  him,  and  he  acquired  a  right  to  sue  upon  it. 

The  only  remaining  matter  is  the  interest  upon  the  bills, 
which  has  been  taken  from  the  time  that  they  respectively  fell 
due.  We  are  of  opinion,  that  the  plaintiff  is  entitled  to  recover 
interest,  but  that  the  calculation  must  begin  from  the  time  of 
the  demand  of  payment  by  the  first  administrator,  and  not 
BooAer. 

Judgment  for  the  plaintiff. 
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EAYNEK  V.  GODMOND.f 

(5  Bam.  &  Aid.  225—228.) 

Where,  during  the  course  of  a  voyage  upon  an  inland  navigation,  it 
became  necessary,  in  order  to  repair  the  nnvigation,  to  draw  off  the 
water;  and  the  ship,  in  consequence,  having  been  placed  in  the  most 
secure  situation  that  could  be  found,  when  the  water  was  drawn  off, 
went  by  accident  upon  some  piles,  which  were  not  previously  known  to 
be  there:  Held,  that  this  was  a  stranding  within  the  usual  memo 
randum  in  the  policy^  the  accident  having  happened  not  in  the  ordinary 
course  of  such  voyage. 

Action  on  a  policy  of  insurance  on  the  ship  NetUral,  from 
Wisbeach  to  Leeds  or  Wakefield.  The  policy  was  on  280 
quarters  of  wheat,  valued  at  900Z.  It  contained  the  usual 
memorandum  at  the  foot,  "Com,  &c.  warranted  free  from 
average,  unless  general,  or  the  ship  be  stranded.*'  At  the  trial, 
at  the  last  sittings  at  Guildhall,  before  Best,  J.  the  only  ques- 
tion was,  whether  the  ship  had  been  stranded.  As  to  that,  the 
facts  were  as  follows.  The  ship  having  sailed  from  Wisbeach, 
arrived  safely  at  Selby,  where,  having  taken  out  her  anchors, 
stores,  &c.  she  proceeded  up  the  navigation  towards  Wakefield. 
In  the  course  of  the  voyage,  she  arrived  at  a  place  called  Beal 
Lock,  and  whilst  she  was  there  it  became  necessary,  for  the 
purpose  of  repairing  the  navigation,  that  the  water  should  be 
drawn  off.  The  master  placed  the  vessel  in  the  most  secure 
place  he  could  find,  alongside  of  four  other  vessels.    In  this  he 
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RATNEB  was  assisted  by  the  lock-keeper.  The  water  being  then  drawn 
GoDMOND.  Q^»  ^^  ^^^  vessels  grounded,  and,  unfortunately,  the  ship  Neutral 
grounded  on  some  piles  in  the  river,  which  were  not  known  to  be 
there,  and  the  cargo  received  considerable  damage.  The  part  of 
[  •226  ]  the  navigation  *where  she  took  the  ground  was  one  in  which  . 
vessels  usually  were  placed  when  the  water  was  drawn  off.  The 
learned  Judge  was  of  opinion  that  these  facts  amounted  to  a 
btranding,  and  the  plaintiff  had  a  verdict.    And  now, 

Campbell  moved  for  a  new  trial : 

He  contended,  that  in  this  case,  there  was  no  stranding. 
Here,  the  vessel  was  intentionally  brought  into  this  position,  and 
it  is  impossible  she  can  be  considered  as  stranded,  unless  all  the 
other  four  ships  with  her  were  equally  so ;  for  the  mere  circum- 
stance of  the  additional  damages  to  her,  cannot  make  a  difference : 
Burnett  v.  Kensington  A  The  case  of  Dobson  v.  J5otton,t  sittings 
after  Easter  Term,  1799,  comes  nearest  to  this.  But  there  the 
vessel  in  the  Wisbeach  river  was  driven  on  the  piles  by  the  perils 
of  the  sea.  Here  there  was  no  such  thing.  This  was  like  the 
case  of  a  vessel  in  a  dry  harbour,  or  of  those  which  are  con- 
tinually laid  on  the  mud  in  coming  up  the  Thames.  But  in 
those  cases,  it  has  never  yet  been  considered  that  ships  are 
stranded,  and  the  underwriters  liable  for  an  average  loss.  In 
Hearne  v.  Edmunds,^  the  Court  held,  that  where  a  vessel  took 
the  ground  in  going  up  the  river  at  Cork,  in  the  ordinary  course 
of  navigation,  and  was  damaged,  it  was  not  a  stranding  for  which 
the  insurer  was  liable.  Here  it  was  in  the  ordinary  course  of 
this  sort  of  navigation  that  the  accident  happened.  Carruthers 
V.  Sydebotham  \\  is  indeed  near  this  case ;  but  that  decision  is 
questionable,  and  ought  not  to  be  carried  further. 

[  227  ]       Abbott,  Ch.  J. : 

The  case  of  Hearne  v.  Edmunds  has  relieved  my  mind  from 
the  only  remaining  difficulty  which  I  felt  in  this  case,  which  was, 
lest  it  should  follow,  from  our  decision,  or  from  that  of  Carruthers 

t  4  E.   B.  424  (7  T.   E.   210 ;  2  §  21  E.  E.  660  (1  Brod.  &  Bing. 

Peake,  71 ;  1  Esp.  416).  388;  4  Moore,  15). 

{  MorshaU  on  InsTirance,  239.  I|  16  E.  E.  392  (4  M.  &  IS.  77). 
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V.  Sydebotharriy  that  every  settling  on  the  ground  by  a  vessel  Raykbr 
should  be  deemed  a  stranding ;  but  that  case  was  decided  on  a  ctouMOND. 
distinction  which  leaves  Cai-nithers  v.  Sydehotham  a  valid 
authority ;  for  there  the  accident  happened  in  the  ordinary 
course  of  the  voyage ;  and  on  that  ground  the  underwriters  were 
held  not  to  be  liable.  Here  the  loss  did  not  bo  happen,  for  we 
cannot  suppose  that  these  canals  are  so  constantly  wanting 
repair,  as  to  make  the  drawing  off  the  water  an  occurrence  in 
the  ordinary  course  of  a  voyage.  I  think,  therefore,  that  in  this 
case  the  vessel  was  stranded,  and  that  there  is  no  reason  for 
disturbing  the  present  verdict. 

Baylby,  J. : 

This  was  an  insurance  on  a  perishable  commodity,  and  the 
object  of  the  memorandum  was  to  exempt  the  underwriters  from 
loss,  unless  there  was  an  adequate  cause  for  it.  If,  however, 
the  ship  was  stranded,  they  were  to  be  liable.  The  case  of 
CamUhers  v.  Sydehotham  is  very  like  this.  There,  on  the  ebbing 
of  the  tide,  the  ship  fell  over  and  received  damage,  and  the 
Court  held,  that  it  amounted  to  a  strandiQg,  because  the  ship 
was  upon  a  strand.  In  Hearne  v.  Edmunds,  the  ship  never  was 
on  the  strand,  within  the  meaning  of  the  parties ;  for  there,  in 
the  ordinary  course  of  the  voyage,  it  was  quite  certain  that  the 
vessel  would,  by  the  regular  flux  and  reflux  of  the  tide,  be  left  on 
the  mud.  And  the  fair  construction  of  the  words  of  this 
memorandum,  which  reconciles  that  case  with  Carruthers  *v.  [*228] 
Sydehotham,  must  therefore  be,  that  when,  in  the  ordinary  course 
of  the  voyage,  the  ship  must  go  on  the  strand,  the  underwriter 
is  exempt ;  but  where  it  arises  from  an  accident,  and  out  of  the 
ordinary  course,  he  is  liable.  That  was  the  case  here,  and, 
therefore,  the  verdict  is  right. 

Best,  J. :+ 

If  CamUhers  v.  Sydehotham  had  been  broken  in  upon  by 
subsequent  decisions,  it  might,  perhaps,  have  been  necessary  to 
reconsider  it;  but  the  case  of  Hearne  v.  Edmunds,  in  the 
Common  Fleas,  has  confirmed  it.    Here,  the  accident  producing 

t  Holroyd,  J.  was  absent  at  Chambers. 
B.R. — ^VOL.  XXIV.  Z 
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Batneb      the  loss  was  one  not  to  be  expected.    In  the  case  in  the  Common 

GoDMOKD.    Pleas,  the  event  must  happen  every  tide.    I  think  a  stranding 

may  properly  be  said  to  take  place,  where  a  ship,  by  accident, 

and  not  in  the  ordinary  course  of  the  voyage,  is  rendered 

immovable  on  the  strand. 

Rule  refused. 


1821.  DOE  ON  THE  Demise  of  FENWICK  and  Others 

'^!!l'-  v.  EEED.t 

r  232  1 

•■        ■■  (5  Bam.  &  Aid.  232—237.) 

Where  a  defendant's  ancestor  came  into  possession  of  certain  lands  in 
1752,  as  a  creditor  under  a  judgment  obtained  against  the  then  owner 
of  the  land,  and  defendant's  family  had  continued  in  possession  ever 
since :  Held,  that  the  original  possession  not  haying  been  taken  under 
any  conveyance,  the  length  of  possession  was  oniy  primct  facie  evidence, 
from  which  a  jury  might  infer  a  subsequent  conveyance  by  the  original 
owner  or  some  of  his  descendants ;  but  that  it  might  be  rebutted,  and 
that  the  jury  must  not  presume  such  conveyance  from  length  of  posses- 
sion unless  they  were  satisfied  that  it  had  actually  been  executed. 

Ejectment  for  several  messuages  and  land  in  the  parishes  of 
Simonburn,  Wark,  &c.  in  the  county  of  Northumberland.  In 
[•2331  the  year  1747,  Edward  Charlton,  *esquire,  under  whom  the 
plaintiffs  claimed,  being  indebted  to  John  Booke,  to  the  amount 
of  850Z.,  for  which  debts  Booke  had  obtained  judgment,  it  was 
agreed  between  them,  that  Booke  should  be  put  into  the 
possession  of  the  rents  and  profits  of  the  estates  in  question, 
until  the  debts  should  be  satisfied  thereout,  which  agreement 
was  carried  into  effect,  and  Booke  entered  into,  and  remained  in 
possession  until  1752.  Edward  Charlton,  being  at  that  time 
indebted  also  to  John  Beed,  under  whom  the  defendant  claimed, 
Beed  was  desirous  of  getting  into  the  possession  of  the  estates 
held  by  Booke,  and  by  a  certain  indenture  of  assignment 
between  Booke  and  Beed,  the  former  assigned  over  all  the  debt 

t  Cited  by  way  of  analogy  in  the  in  the  same  case  on  appeal  nom. 

judgment  of  Cockbukn,  Ch.  J.  in  Dalton  v.  Angus  (1881)  6  App.  Gas. 

Angus  v.  Dalton  (1877)  3  Q.  B.  D.  85,  740,  782,  50  L.  J.  Q.  B.  689,  723.— 

Ill ;  and  the  opinion  of  BowEN,  J.  B.  0. 


V, 

Bbed. 
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then  remaining  due,  and  his  right  of  possession  to  the  estates         doe 

in  question,  upon  the  payment  to  him  of  the  sum  of  5751.     fenwigk 

Under  this  agreement,  Beed  entered  into  possession,  and  he  and 

his  family  have  continued  so  ever  since.    In  the  year  1801,  a 

suit  in   Chancery  was  instituted  by  the  Charlton  family,  to 

recover  possession  of  the  estates,   upon  which,  in  1821,  the 

Vice-Chancelloe  directed  the  present  action  to  be  brought, 

prohibiting  the  defendant  from  setting  up  as  a  defence,  that  the 

debts  due  or  assigned  to  John  Beed,  deceased,  were  paid  20 

years  ago,  or  that  the  same  were  still  unpaid.    At  the  trial,  it 

was  proved,  in  addition  to  the  before-mentioned  circumstances, 

that  the  title  deeds  relative  to  these  estates,  (which  deeds, 

however,  extended  to  other  estates  also,)  were  still  in  the  hands 

of  the  Charlton  family,  and  that  the  lands  being  copyhold  of 

the  manor  of  Wark,  the  name  of  Booke  had  remained  upon  the 

manor  books  till  within  a  few  years,  having  first  appeared  there 

in  1752.     It  appeared  also,  that  moduses  had  been  paid  by  the 

steward  of  the  Charlton  family,  to  *the  then  rector  of  Simon-       [  '^^*  1 

bum,  in  1779,  for  several  estates,  including  some  of  the  estates 

in  question.    There  was  no  distinct  evidence  of  their  value. 

Edward  Charlton  died  in  1767,  leaving  a  widow  and  a  son  then 

under  age.    The  son,  William  Charlton,  married  in  1778,  and 

died  in  1797,  leaving  a  son  an  infant.    The  question  for  the 

jury  was,  whether,  under  these  circumstances,  a  conveyance  of 

these  estates,  either  from  Edward  Charlton  or  William  Charlton 

to  the  Beed  family,  might  be  presumed.    Bayley,  J.  who  tried 

the  cause  at  the  last  assizes  for  the  county  of  Northumberland, 

in  summing  up  the  case,  after  adverting  to  the  different  facts 

above  stated,  told  the  jury,  that  the  real  question  for  them  to 

consider  was,  whether  they  believed  that  a  conveyance  had 

actually  taken  place;  observing,  that  the  loss  of  a  deed  of 

conveyance  was  less  likely  to  take  place,  than  of  a  grant  of  a 

right  of  way.    And  that,  during  the  marriages  of  Edward  and 

William  Charlton,  no  conveyance  could  have  been  made  without 

levying  a  fine;  which  being  of  record,  might  have  been  produced, 

if  it  had  existed.     The  jury  found  for  the  lessor  of  the  plaintiff. 

And  now, 

z  2 
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Dob  Hullockf  Serjt.  moved  for  a  new  trial,  on  the  ground  of 

Fei^ick  misdirection: 

Bkbd.  ^^^  *^^®  criterion  by  which  to  judge  in  these  cases,  is  laid 

down  by  Lord  Mansfield  in  Eldridge  v.  Knott,  f  where  he  says, 
'^  There  are  many  cases  not  within  the  Statute  of  Limitations, 
where,  from  a  principle  of  quieting  possession,  the  Court  has 
thought  that  a  jury  should  presume  anything  to  support  a 
length  of  possession.    Lord  Coke  says,  that  an  Act  of  Parliament 

[  236  ]  may  *be  presumed,  and  even  in  the  case  of  the  Crown,  which  is 
not  bound  by  the  Statutes  of  Limitations,  a  grant  may  be  pre- 
sumed from  great  length  of  possession.  It  was  so  done  in  The 
Mayor  of  Hull  v.  Homer.  I  Not  that  in  such  cases,  the  Court 
really  thinks  a  grant  has  been  made,  because  it  is  not  probable, 
that  a  grant  should  have  existed  without  its  being  on  record,  but 
we  presume  the  fact,  for  the  purpose,  and  from  a  principle  of 
quieting  the  possession."  This  then  is  the  true  principle  which 
ought  to  have  been  presented  to  the  jury  in  this  case.  And  in 
Keymer  v.  Summcr,%  Yatbs,  J.  directed  the  jury  to  presume  a 
grant  of  a  right  of  way  from  a  possession  of  nearly  SO  years, 
although  it  appeared,  there  had  been  an  absolute  extinguishment 
of  the  right  of  way  some  years  back  by  unity  of  possession.  If 
the  law  is  to  be,  as  stated  here,  it  will  be  open  in  every  case  of  a 
right  of  way,  or  of  the  enjoyment  of  ancient  lights  or  water,  to 
go  to  the  jury  on  the  question,  whether,  although  possession  for 
20  years  hab  been  proved,  they  believe,  that  in  fact  any  grant 
was  ever  made,  and  evidence  of  the  cautious  or  imprudent 
character  of  the  supposed  grantor  will  be  receivable.  This  will, 
in  all  probability,  make  such  possession  very  doubtful ;  for  no  one 
really  supposes  that  such  grants  have  any  existence.  Besides,  if 
the  jury  do  really  suppose  a  grant  to  have  been  made,  the  length 
of  possession  is  immaterial.  And  there  was  no  use  in  the  Courts 
•laying  down  as  a  rule,  that  20  years'  possession  would  warrant  a 
presumption.  As  to  the  observations  made  with  respect  to  the 
fines,  they  were  not  correct.  For  if  there  had  been,  as  probably 
r  *236 1  there  was,  a  settlement  on  the  respective  marriages  *of  Edward 
and  William  Charlton,  there  would  have  been  no  necessity  for  a 

t  Oowp.  215.  X  Cowp.  102.  §  Bull.  N.  P.  74. 
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fine.    Possibly  that  observation,  however,  may  have  produced         dob 
the  verdict.  Fbnwick 

Abbott,  Ch.  J. :  ^"^^°- 

I  am  clearly  of  opinion  that  the  direction  was  according  to 
law.  In  cases  where  the  original  possession  cannot  be  accounted 
for,  and  would  be  unlawful  unless  there  had  been  a  grant,  the 
rule  may  perhaps  be  different ;  and  all  the  cases  cited  are  of  that 
description.  Here,  the  original  possession  is  accounted  for, 
and  is  consistent  with  the  fact  of  there  having  been  no  convey- 
ance. It  may,  indeed,  have  continued  longer  than  is  consistent 
with  the  original  condition.  But  it  was  surely  a  question  for  the 
jury  to  say,  whether  that  continuance  was  to  be  attributed  to  a 
want  of  care  and  attention  on  the  part  of  the  Charlton  family,  or 
to  the  fact  of  there  having  been  a  conveyance  of  the  estate.  As 
the  defendant's  ancestors  had  originally  a  lawful  possession,  I 
think  it  was  incumbent  on  him  to  give  stronger  evidence  to 
warrant  the  jury  in  coming  to  a  conclusion,  that  there  had  been 
a  conveyance.  As  to  the  observations  made  respecting  the  fine, 
&c.  I  think  the  Judge  might  properly  tell  the  jury  that,  under 
such  circumstances,  they  would  probably  find  a  fine  levied.  It 
is  said  now  that  there  might  be  a  settlement,  and  that  he  ought 
to  have  mentioned  that  circumstance  also  to  the  jury.  But  it 
would  be  a  new  ground  for  a  new  trial  to  say  that  a  Judge  had 
not  made  every  observation  to  the  jury  which  the  ingenuity  of 
counsel  could  suggest  on  behalf  of  their  client.  I  think  the  point 
presented  to  the  jury  was  the  correct  one.  In  my  opinion,  pre- 
sumptions of  grants  and  conveyances  have  *already  gone  to  too  [  ♦237  ] 
great  length,  and  I  am  not  disposed  to  extend  them  further. 

Baylby,  J. : 

I  thought  at  the  trial,  and  I  think  still,  that  the  question  for 
the  jury  was  whether  in  fact  a  conveyance  had  ever  been  made. 
I  considered  it  as  a'  mere  question  of  fact,  and  I  called  their 
attention  to  such  circumstances  as  I  thought  tended  to  prove,  or 
to  negative  it.  The  deeds  of  1747  and  1752  were  both  produced, 
and  if  there  had  been  a  conveyance,  it  would  probably  have  been 
produced  also.     No  draft  of  it,  or  abstract  referring  to  it,  was 
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Doe        produced.    A  conveyance  of  this  sort  was  not  likely  to  have  been 
Pexwick     lost,  if  it  had  ever  existed.    It  seemed  to  me,  that  the  verdict  was 
Reed        ^^S^^f  ^^d  tl^8,t  if  the  jury  had  decided  otherwise,  most  mis- 
chievous consequences  might  have  resulted. 

HOLROYD,  J. : 

Here  the  original  enjoyment  was  consistent  with  the  fact  of 
there  having  been  no  conveyance,  for  it  was  in  satisfaction  of  a 
debt.  The  true  question  was  presented  to  the  jury.  In  cases  of 
rights  of  way,  &c.  the  original  enjoyment  cannot  be  accounted  for, 
unless  a  grant  has  been  made ;  and  therefore  it  is  that,  from 
long  enjoyment,  such  grants  are  presumed.  But  even  in  these 
cases,  evidence  to  rebut  such  a  presumption  would  be  admissible. 
I  think  that  the  direction  of  my  brother  Baylby  was  correct,  and 
that  the  verdict  is  right. 

Rvle  refused  A 


1821.  8TEWAET  V.  BELL.t 

JViw.  11. 
(5  Bam.  &  Aid.  238—240.) 

^        J  Insurance  from  London  to  Jamaica  generally.    The  goods  insured 

were  destined  to  a  particular  place  in  the  island,  and  the  usual  course 
in  such  cases  was  for  the  ship  to  proceed  to  an  adjoining  port,  and  there 
to  transship  the  cargo  into  shallops;  but  no  information  of  this  was 
given  to  the  underwriters:  Held,  notwithstanding,  that  they  were 
liable  for  a  loss  occurring  after  such  transshipment  on  board  the 
shallops. 

Action  on  a  policy  of  insurance,  from  London  to  Jamaica,  upon 
goods  on  board  the  ship  Nesbitt.  Flea,  general  issue.  At  the 
trial,  at  the  last  Guildhall  sittings,  before  Best,  J.  it  appeared 
that  the  goods  in  question  were  stores  for  the  supply  of  a  planta- 
tion called  Duckenfield  Hall  estate,  situate  in  Plantain  Garden, 
Biver  Bay,  in  Jamaica.  The  bay  is  not  safe  for  vessels  drawing 
so  much  water  as  the  Nesbitt  did.  The  usual  course  is  for  such 
vessels  to  proceed  to  Port  Morant,  and  to  discharge  their  cargo 

t  Best,  J.  was  absent  at  Cham-  in  Laiie  v.  Nixon  (1866)  L.  E.  1 
bers.  0.  P.  412,  421 ;  35  L.  J.  C.  P.  243, 

t  Cited  in  judgment  of  Bylks,  J.      246.— E.  C. 
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into  shallops  for  the  purpose  of  being  conveyed  to  Plantain  Stewaet 
Grarden,  Eiver  Bay.  The  ship  Nesbitt  arrived  at  Port  Morant  belu 
safely,  and  put  part  of  her  cargo  on  board  two  shallops,  which,  in 
their  passage  to  Plantam  Garden,  Biver  Bay,  were  lost.  For  this 
the  assured  claimed  an  average  loss.  The  Solicitor-Oeneral^  at 
the  trial,  contended,  that  the  fact  of  the  goods  being  destined  for 
Plantain  Garden,  Biver  Bay,  ought  to  have  been  communicated 
to  the  underwriters,  and  that  they  could  not,  upon  a  policy  from 
London  to  Jamaica,  be  liable  for  a  loss  occurring  after  the  trans- 
shipment of  the  goods.  Bbst,  J.  was  of  opinion,  that  it  was 
incumbent  on  the  underwriters  to  inquire,  for  what  part  of 
Jamaica  the  goods  were  destined ;  and  left  it  to  the  jury  to  say, 
whether  the  loss  occurred  in  the  usual  course  of  the  voyage, 
telling  them  that,  in  that  case,  the  underwriters  ^ere  liable. 
The  plaintiff  accordingly  had  a  verdict.    And  now 

The  Solicitor-General  moved  for  a  new  trial ;  and  he  referred  [  239  ] 
to  a  case  of  Ferguson  v.  AUen^  tried  before  Lord  EUenborough, 
at  Guildhall  sittings  after  Hilary  Term,  1806,  as  in  point. 
There  the  insurance  was  on  goods  by  the  ship  Phcenix,  at  and  from 
London  to  Tobago,  and  the  goods  were  intended  for  Gastara  Bay, 
in  that  island,  but  Gastara  Bay  not  being  safe  in  war-time,  or 
for  a  ship  of  the  size  of  the  Phcenix,  she  went  on  to  Gourland 
Bay,  and  sent  the  goods  by  a  drogher,  which  was  captured. 
There  the  underwriters  were  held  not  liable  for  the  loss.  That 
case  is  very  similar  to  the  present.  The  circumstance  of  the 
goods  being  transshipped,  makes  a  considerable  difference  in  the 
risk.  No  doubt,  if  the  goods  had  been  landed  at  Port  Morant, 
the  underwriters  would  have  been  liable  for  any  loss  by  boats. 
Besides,  the  risk  in  droghers,  when  intended  to  be  borne  by  the 
underwriters,  is  specially  mentioned  in  the  policy. 

Per  Curiam  : 

The  assured  must  shew,  that  the  port  to  which  the  ship  pro- 
ceeds is  the  usual  port  for  goods  destined  to  the  particular  place. 
That  was  so  here,  for  Port  Morant  was  the  place  to  which  ships 
of  the  burden  and  draft  of  water  of  the  Nesbitt  usually  proceed 
with  goods  destined  for  Plantain  Garden,  Biver  Bay.      The 
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stewabt  underwriter  is  presumed  to  be  acquainted  with  the  usual  course  of 
Bell.  *^®  voyage,  and  to  take  a  premium  for  the  risk  accordingly.  The 
policy  is  to  cover  the  goods  till  they  are  landed,  and  the  underwriter 
should  inquire,  therefore,  what  is  the  usual  mode  of  landing 
the  goods  insured.  Here,  it  appears  to  have  been  the  usage  to 
transship  the  goods  into  shallops.  The  words  *''  including  risk  in 
droghers  "  have  probably  been  added  to  policies  for  greater  security ; 
[  ^240  ]  but  where  it  is  the  usage  of  the  trade,  *and  in  the  ordinary 
course  of  the  voyage,  to  transship  into  droghers,  the  underwriters 
are  liable,  even  though  those  words  are  not  found  in  the  policy. 

Ride  refused. 


1821.  SHEPHEED   V.  KAIN.f 

iViw.  11. 
(5  Bam.  &  Aid.  240—241.) 

1        ^  Where  an  advertisement  for  the  sale  of  a  ship  described  her  as  *'  a 

copper-fastened  vessel/'  adding  that  the  vessel  was  to  be  taken  with  aU 
faults,  without  any  allowance  for  any  defects  whatsoever,  and  it 
appeared  that  she  was  only  partially  copper- fastened :  Held,  that  not- 
withstanding the  words,  **with  aU  faults,  &c."  the  vendor  was  liable 
for  the  breach  of  the  warranty. 

Gasb  for  the  breach  of  a  warranty  as  to  the  character  of  a  ship. 
The  advertisement  for  the  sale  of  the  ship  described  her  as  ''  a 
copper-fastened  vessel ;  "  but  there  were  subjoined  these  words : 
"  The  vessel,  with  her  stores,  as  she  now  lies,  to  be  taken  with 
all  faults,  without  allowance  for  any  defects  whatsoever."  It 
appeared  at  the  trial,  at  the  last  Guildhall  sittings,  before 
Best,  J.  that  the  ship,  when  sold,  was  only  partially  copper- 
fastened,  and  that  she  was  not  what  was  called  in  the  trade  a 
copper-fastened  vessel.  It  appeared,  also,  that  the  plaintiff, 
before  he  bought  her,  had  a  full  opportunity  to  examine  her 
situation.  Best,  J.  thought  that  the  ship,  not  being  a  copper- 
fastened  vessel,  the  plaintiff  was  entitled  to  a  verdict,  and 
directed  the  jury  accordingly.    And  now 

The  Solicitor-General  moved  for  a  new  trial : 
He  referred  to  the  terms  of  the  advertisement  by  which  the 
t  Followed  in  Cowdy  v.  Thomas  (1876)  36  L.  T.  22.— B.  C. 
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vessel  was  to  be  taken,  with  all  faults,  and  without  any  allow-    shbphbbd 
ance  for  any  defects  whatsoever ;  and  to  the  judgment  of  Lord       kain. 
ElijBNborouoh  in  the  case  of  BagUhole  v.  Walters  A    Here  the 
term  "  copper-fastened  "  was  only  a  description  to  the  best  of  the 
seller's  judgment. 

But  per  Curiam  :  1 241  ] 

The  meaning  of  the  advertisement  must  be,  that  the  seller 
will  not  be  responsible  for  any  faults  which  a  copper-fastened 
ship  may  have.  Suppose  a  silver  service  sold  "  with  all  faults," 
and  it  turns  out  to  be  plated ;  can  there  be  any  doubt  that  the 
vendor  would  be  liable  ?  ''  With  all  faults  "  must  mean  with 
all  faults  which  it  may  have  consistently  with  its  being  the 
thing  described.  Here  the  ship  was  not  a  copper-fastened  ship 
at  all ;  and,  therefore,  the  verdict  was  right. 

Rule  refused. 


Nov,  13. 
[241] 


BUENYEAT  v.  HUTCHINSON.J  ^^^\ 

(5  Bam.  &  Aid.  241—242.) 

A  plaintifF,  in  an  action  for  a  tavern  bill,  is  not  entitled  to  recover  for 
any  items  under  20«.  for  spirits  supplied  to  the  guests,  such  sales  being 
prohibited  by  24  Geo.  IT.  c.  40,  s.  12.§ 

Assumpsit  for  goods  sold  and  delivered.  Flea,  general  issue. 
At  the  trial,  at  the  last  assizes  for  Cumberland,  before  Bayley,  J. 
it  appeared  that  the  action  was  brought  to  recover  the  amount 
of  a  tavern  bill,  the  charge  for  which  amounted  to  12.  l^s. 
There  was  also  a  charge  for  spirituous  liquors  supplied  to  the 
guests,  amounting  to  8«.  To  this  charge  it  was  objected,  that 
it  could  not  be  recovered  in  consequence  of  24  Geo.  II.  c.  40, 
fl.  12 ;  and  OiLpin  v.  RencUe  \\  was  cited.  The  learned  Judge 
was  of  this  opinion,  and  the  jury,  under  his  direction,  having 
fomid  a  verdict  for  11.  18a.,  he  afterwards  certified,  in  order  to 
deprive  the  plaintiff  of  his  costs. 

t  13  B.  E.  778  (3  Camp.  164, 156).  §  Eepealed  in  part,  25  &  26  Vict. 

J  Followed    in    Hughes    v.    Done      c.  38. — R.  C. 
(1841)  1  Q.  B.  294.  |l  1  Selw.  N.  P.  61. 


BON. 

[  '242  ] 
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BuRNYBAT  D.  F.  Jones  now  moved  to  increase  the  verdict  to  41a.  by 

HuTCHiK-  adding  the  charge  for  spirituous  liquors.  Here,  the  *liquor8 
were  only  incidental  to  the  rest  of  the  entertainment.  The 
object  of  the  statute  was  to  prevent  the  sale  to  the  consumers 
in  small  quantities,  where  spirits  only  were  sold.  It  speaks  of 
a  collusion  between  the  distiller  and  retailer,  in  order  to  extend 
the  sale.  If  this  be  the  rule,  as  here  laid  down,  any  security 
given  for  a  tavern-bill,  in  which  there  was  a  charge  of  a  glass 
of  spirits,  would  be  invalid;  and  so,  indeed,  it  was  held  in 
Scott  V.  Gillmore^f  where  the  spirits  were  supplied  to  the  party. 
But  in  Spencer  v.  Smith,l  where  the  bill  was  given  by  an  officer 
for  spirits  supplied  to  recruits.  Lord  Ellenbobouoh  was  of  a 
contrary  opinion ;  and  in  Jackson  v.  AttriU,^  where  the  spirits 
were  supplied  to  the  keeper  of  an  eating-house,  to  be  consumed 
by  his  customers.  Lord  Kenyon  held  him  liable.  Here,  the 
goods  were  supplied  to  other  persons,  and  not  to  the  defendant, 
who  was  not  present  at  the  entertainment. 

Abbott,  Ch.  J. : 

The  words  of  the  Act  are  free  from  doubt.  They  contain  a 
general  and  absolute  prohibition  of  the  sale  of  spirits,  unless 
delivered  in  quantities  amounting  to  more  than  twenty  shillings 
in  value  at  one  time.  We  are,  however,  desired  to  narrow  the 
construction,  by  introducing  the  qualifications  of  a  sale  to  the 
consumer  himself,  and  by  confining  it  to  the  case  where  the 
spirits  have  been  sold  alone.  But  it  would  be  a  great  evil  to 
introduce  such  qualifications;  and  I  think,  if  we  did  so,  we 
should  probably  defeat  the  intentions  of  the  Legislature.  The 
verdict  must  remain  as  it  is,  with  all  its  consequences. 

Rule  refused, 

t  12  H.  E.  641  (3  Taunt.  226).  AUrill  is  overruled  by  the  above  case 

X  3  Camp.  9.  and  Hughes  y.  Done  (see  p.  345,  ante)* 

§  3  R.  R.  683  (1  Peake,  241).    It  — R.  C. 
is  to  be  observed  that  Jackson  v. 
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DOE  ON  THE  Demise  of  JAMES   v.   BKAWN.  ^^^l^ 


[24S] 


(5  Barn.  &  Aid.  243—244.) 

Where  an  assigiinieiit  of  a  lease  by  deed,  taken  in  execution,  was 
iiade  in  the  name  and  under  the  seal  of  office  of  the  sherifp,  by  A.  B., 
acting  as  under-sheriff:  Held,  that  the  -assignment  was  sufficiently 
proved,  without  preying  further  the  appointment  of  A.  B.  as  under- 
sheriff,  and  that  he  had  power  by  deed  to  execute  deeds  in  the  name  of 
the  sheriff. 

Ejectment  for  certain  leasehold  premises.  Flea,  general 
issue.  At  the  trial,  before  Abbott,  Ch.  J.  at  the  last  assizes  for 
Gloucestershire,  it  appeared  that  ^  fieri  facias  had  issued  upon 
a  judgment  against  the  defendant,  and  that  on  that  occasion  a 
lease  by  deed  of  the  premises  in  question,  was  taken  in  execution 
by  the  sheriff,  and  sold  and  assigned  to  the  lessor  of  the  plaintiff. 
The  only  question  at  the  trial  was,  whether  this  assignment  by 
the  sheriff  was  sufficiently  proved.  The  assignment  was  in  the 
name  of  Mr.  Miller,  the  high  sheriff,  and  was  executed  in  his 
name,  and  under  the  seal  of  the  office  by  Mr.  Wilton,  who  acted 
as  his  under-sheriff.  But  there  was  no  evidence  of  the  appoint- 
ment of  Wilton,  empowering  him  to  execute  deeds  in  the  name 
of  the  high  sheriff.  The  learned  Judge  thought  that  Wilton's 
acting  as  under-sheriff,  was  sufficient  evidence  of  his  appoint- 
ment, and  that  it  must  be  presumed  that  he  had  authority  to 
execute  all  instruments  necessary  to  be  executed  by  the  high 
sheriff,  and  the  plaintiff  accordingly  had  a  verdict.    And  now 

Campbell,  by  leave  of  the  learned  Judge,  moved  to  enter  a 
nonsuit ;  contending,  that  there  ought  to  have  been  further 
evidence  that  Wilton  was  under-sheriff,  and  that  he  had  authority 
by  deed  to  execute  deeds  in  the  name  of  the  high  sheriff. 

But  the  GouBT  thought  that  the  evidence  was  sufficient,  and       [  244  ] 
that  the  under-sheriff  had   authority  virtnte  officii  to  execute 
such  instruments ;  and  they  refused  the  rule. 

Rule  refused. 
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1821,  ALEXANDER  v.   SOUTHEY.t 

Not.  14. 
(6  Bam.  &  Aid.  247—250.) 

^  ^^^  3  Where  goods,  the  property  of  the  plaintiff,  had  been,  by  the  servants 

of  an  insurance  company,  carried  to  a  warehouse  of  which  the  defen- 
dant, a  servant  of  the  company,  kept  the  key,  and  the  defendant  on 
being  applied  to  by  the  plaintiff  to  deliver  them  up  refused  to  do  so 
without  an  order  from  the  company :  Held,  that  this  was  not  such  a 
refusal  as  amounted  to  a  conversion  of  the  goods  by  the  defendant. 

Trovbr  for  printing  types  and  other  goods.  Plea,  general 
issue.  At  the  trial  at  the  last  Guildhall  sittings  before  Best,  J. 
it  appeared  that  the  defendant,  who  was  the  servant  of  the 
Albion  Insurance  Company,  had  in  his  custody  in  a  warehouse, 
of  which  he  kept  the  key,  certain  goods  belonging  to  the  plaintiff, 
saved  from  a  fire  at  the  plaintiff's  house,  and  which  had  been 
carried  to  the  warehouse  by  the  servants  of  the  company.  The 
only  evidence  of  a  conversion  was,  that  when  the  plaintiff 
demanded  the  goods  from  the  defendant,  the  latter  said  that  he 
could  not  deliver  them  up  without  an  order  from  the  Albion 
Office.  The  learned  Judge  left  it  to  the  jury  to  say,  whether  this 
qualification  of  the  defendant's  refusal  was  a  reasonable  one, 
telling  them,  that  if  so,  he  was  of  opinion,  that  there  was  not 
sufficient  evidence  of  a  conversion.  The  jury  accordingly  found 
a  verdict  for  the  defendant.    And  now 

Denman  moved  for  a  new  trial,  on  the  ground  of  a  mis- 
direction : 

Here,  there  was  a  tortious  intermeddling  with  the  plaintiff's 
[  ♦248  ]  goods,  by  the  defendant's  refusal  to  *deliver  them  up.  This  was 
therefore  a  conversion,  and  Perkins  v.  SmithyX  B,nd  Stephens  v. 
Elwall,^  were  both  instances  where  servants  were  held  liable  for 
a  conversion,  although  it  was  done  for  the  benefit  of  their 
masters.  These  authorities  are  in  favour  of  the  plaintiff  in  this 
case. 

t  Beferred  to  by  Blackbuen,  J.,  169,  175.— B.  C. 

one    of    the    judges    consulted    in  ^1  Wilson,  328. 

Hollins  V.  Fowler  (H.  L.  1875)  L.  B.  §  16  B.  B.  458  (4  M.  &  S.  259). 
7  H.  L.  757,  767,  44  L.  J.  Q.  B. 
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Abbott,  Ch.  J. :  Alexander 

V. 

I  am  of  opinion,  that  in  this  case  there  should  be  no  rule.  Southby. 
Perkins  v.  Smith  and  Stephens  v.  Elwatt  were  both  cases  of  actual 
conversion  by  servants  in  disposing  of  goods  the  property  of 
others  to  their  master's  use :  but,  here  the  question  is,  whether 
the  refusal  of  the  servant  to  deliver  the  goods  in  question 
amounts  to  a  conversion  of  the  property.  This  therefore  is  the 
case  of  a  conversion  arising  by  construction  of  law.  I  think  the 
refusal  in  this  case,  not  being  an  absolute  refusal,  was  not 
sufficient  evidence  of  a  conversion,  and  that  the  learned  Judge 
was  right  in  so  considering  it,  and  in  directing  the  jury  to  find  a 
verdict  for  the  defendant. 

Bayley,  J. : 

If  the  plaintiff  in  this  case  had  informed  the  defendant  that 
he  had  previously  made  application  to  the  Insurance  Company^ 
and  that  they  had  refused  permission  for  the  delivery  of  the 
property,  or  had  told  the  defendant,  that  he  expected  him  to  go 
and  get  an  order,  authorising  the  delivery  of  the  property,  and 
after  that,  the  defendant  had  refused  either  to  deliver  the  goods 
or  to  go  and  get  such  order,  I  think  it  would  have  amounted  to  a 
conversion  on  his  part :  but  here  the  defendant  had  the  goods  in 
his  possession  as  *the  agent  of  the  Insurance  Company,  and  he  [  *249  ] 
would  not  have  done  his  duty  if  he  had  given  them  up  without 
an  application  to  his  employers.  He  only  gave,  as  it  seems  to 
me,  a  qualified,  reasonable,  and  justifiable  refusal. 

HOLROYD,  J. : 

I  think  the  verdict  in  this  case  was  right.  In  point  of  law, 
the  goods  were  only  in  the  custody  of  the  defendant,  and  in  the 
possession  of  his  employers,  the  Insurance  Company.  If  we 
were  to  hold  this  refusal  to  be  a  conversion,  it  would  go  this 
length,  that  if  a  person  were  to  call  at  a  gentleman's  house,  and 
to  ask  his  servant  to  deliver  goods  to  him,  and  the  servant  were 
to  refuse  to  do  so,  unless  a  previous  application  was  made  to  his 
master,  it  would  amount  to  a  conversion  on  the  part  of  the 
servant.  In  this  case,  the  goods  came  into  the  defendant's 
possession   lawfully,  and   the  refusal   is  only  till   an  order  is 
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Albxand£b  obtained  from  the  defendant's  employers.  In  Perkins  v.  Smith, 
SouTHET.  ^^^  defendant  received  the  goods  wrongfully  at  first,  and  the 
conversion  was  by  an  actual  sale  of  them.  Now  it  is  clear,  that 
the  authority  of  the  master  would  not  amount  to  a  defence  of 
that  which  was  altogether  a  tortious  act  of  the  servant.  The 
case  of  Mires  v.  Solehay\  is  an  authority  in  point.  There,  the 
servant  refused  to  deliver  back  some  sheep  which  were  on  his 
master's  land  ;  and  it  was  held  to  be  no  conversion  on  his  part. 
I  am  therefore  of  opinion,  that  the  rule  should  be  refused. 

Best,  J. : 

I  thought  at  the  trial  that  I  might  properly  have  nonsuited 
L  '250  ]  the  plaintiff,  but  that  the  safer  *course  was  to  leave  the  question 
to  the  jury.  An  unqualified  refusal  is  almost  always  conclusive 
evidence  of  a  conversion  ;  but  if  there  be  a  qualification  annexed 
to  it,  the  question  then  is  whether  it  be  a  reasonable  one.  Here, 
the  jury  thought  the  qualification  a  reasonable  one,  and  that  the 
refusal  did  not  amount  to  a  conversion  of  the  property,  and  I 
think  they  were  right  in  that  conclusion. 

Rule  refused. 


J821.  COVERLEY  V.  BUREELL. 

Nov.  17.  (6  Bam.  &  Aid.  267—260.) 

r  257  1  By  a  public  Act,  the  Waterloo  Bridge  Company  were  authorised  to 

raise  money  for  the  purpose  of  completing  tiieir  undertaking,  either 
among  themselves,  or  by  the  admission  of  new  members,  or  by  grant- 
ing annuities  for  term  of  years,  or  for  life.  The  Act  did  not  contain 
any  provision  that  the  annuities  should  or  should  not  be  redeemable. 
The  company,  however,  in  the  original  grant,  reserved  to  themselves 
a  power  of  redemption:  Held,  under  these  circumstances,  that  an 
auctioneer  putting  up  to  sale  one  of  these  annuities  was  bound,  in  his 
particulars  of  sale,  to  describe  it  as  a  redeemable  annuity. 

Assumpsit  for  money  had  and  received,  to  recover  from  the 
defendant,  an  auctioneer,  the  amount  of  a  deposit  paid  on  the 
sale  of  an  annuity.  The  cause  was  tried  at  the  London  sittings 
after  Michaelmas  Term,  1817,  before  Lord  EUenborough,  Ch.  J. 

t  2  Mod.  242. 
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when  a  verdict  was  foand  for  the  plaintiff,  subject  to  the  opinion     Coverlet 
of  the  Court  on  the  following  case.  Bubrjbll. 

On  the  20th  June,  1817,  the  defendant  put  up  for  sale  the 
annuity  in  question,  under  the  following  printed  particulars: 
**  Waterloo  Bridge  annuities.  Particulars  and  conditions  of  sale 
of  an  annuity,  payable  out  of,  and  secured  on,  the  tolls  of  the 
Waterloo  Bridge,  which  will  be  sold  by  auction  by  the  defendant, 
at  Garraway's  Coffee-house,  pursuant  to  an  order  of  commis- 
sioners of  bankrupt.  Lot  1,  an  annuity  of  641.  per  annum, 
payable  half-yearly^  well  secured,  and  payable  on  the  first  tolls 
arising  from  that  valuable  concern  the  Waterloo  Bridge,  which 
will  open  for  passengers  on  the  18th  day  of  this  month,  with 
interest  thereon."  At  the  sale  the  plaintiff  was  the  highest 
bidder,  and  was  declared  the  purchaser  of  lot  1  for  5802.,  and 
immediately  paid  his  deposit  on  that  amount,  agreeably  to  the 
conditions  of  sale,  and  signed  a  memorandum  of  the  contract. 
The  defendant  was  employed,  in  his  characfcer  of  auctioneer,  to 
sell  the  annuity  in  question,  which  had  been  granted  by  the 
Waterloo  Bridge  Company  to  one  Stephens,  a  bankrupt.  By 
the  deed  of  grant,  it  appeared  that  the  company  ^reserved  to  [  *258  j 
themselves  a  right  to  redeem  the  annuity  at  the  expiration  of 
five  years. 

Sugden,  for  the  plaintiff: 

The  auctioneer  ought  to  have  disclosed  by  his  particulars  the 
redeemable  quality  of  this  annuity.  The  purchaser  might  fairly 
assume  that  it  was  irredeemable,  especially  as  the  Act  of  Parlia- 
ment enabhng  the  commissioners  to  grant  these  annuities,  although 
it  contains  a  form  of  grant,  does  not  expressly  give  a  power  of 
redemption.    He  was  then  stopped  by  the  Coubt. 

Bamewall,  contra : 
The  rule  of  law,  caveat  emptor,  applies  to  this  case.  The 
annuity  was  granted  originally  by  the  Waterloo  Bridge  Company, 
for  the  purpose  of  raising  money  to  enable  them  to  carry  on  a 
great  public  undertaking ;  and  although  a  power  of  redemption 
does  not  necessarily  belong  to  every  annuity,  yet  it  ahnost 
universally  attaches  to  an  annuity  granted  for  such  a  purpose ; 
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CovEKLEY  for  the  mode  of  raising  money  by  annuity  is  resorted  to  only 
BuKBELL.  when  it  cannot  be  obtained  upon  mortgage  or  by  other  means. 
The  circumstances  under  which  this  annuity  was  granted  must 
be  taken  to  have  been  known  to  the  purchaser;  for  it  was 
granted  originally  xmder  the  provisions  of  a  public  Act  of 
Parliament,  the  58  Geo.  III.  c.  184.  By  section  6  of  that  Act, 
the  company  are  authorised  to  raise  200,0002.  for  the  purpose  of 
completing  their  work,  either  among  themselves  or  by  the 
admission  of  new  subscribers ;  by  section  7  they  are  authorised 
to  raise  it  by  mortgage ;  and  by  section  8  by  granting  annuities 
[  •259  ]  payable  out  of  the  rates,  either  for  a  term  of  years  or  for  *life. 
The  purchaser,  therefore,  in  this  case,  must  be  considered  to 
have  known  that  he  was  purchasing  an  annuity  for  life  or  years 
(which  would  pay  him  11  per  cent,  on  his  purchase-money), 
originally  granted  by  persons  for  the  purpose  of  enabling  them 
to  carry  on  a  great  public  work.  He  ought,  therefore,  to  have 
known  that  the  original  grant  of  an  annuity  must,  according  to 
the  common  course  of  such  dealings,  have  contained  a  power  of 
redemption ;  or,  at  least,  that  fact  was  so  very  probable  as  to 
throw  upon  him  the  obligation  of  making  enquiry  upon  the 
subject. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover.  It  is 
of  great  consequence  to  the  public  that  auctioneers,  who  take 
upon  themselves  to  describe  in  their  particulars  the  property  to 
be  sold,  should  truly  describe  it ;  for  the  buyers  act  on  the 
faith  of  those  descriptions.  We  ought  not,  therefore,  to  be  astute 
in  curing  the  defects  which  are  apparent  on  the  face  of  these 
particulars.  It  is  true  that  an  annuity  may  be  redeemable,  but 
it  is  not  necessarily  so ;  and  it  is  not  redeemable,  unless  there  be 
a  special  provision  to  that  effect  in  the  deed  granting  it.  The 
purchaser  had  no  reason  to  suppose,  in  this  case,  that  the 
annuity  was  redeemable.  He  could  not  have  learnt  that  from 
the  Act  of  Parliament,  which  contains  no  provision  to  that 
effect.  And,  under  these  circumstances,  it  appears  to  me  that 
he  might  naturally  expect  that  he  was  to  purchase  an  absolute, 
and  not  a  redeemable,  annuity.    I  am  of  opinion  that,  in  the 
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present  case,  it  was  incambent  on  the  auctioneer,  who  offered  the  Coveblbt 
annuity  for  sale,  to  describe  it  as  a  redeemable  annuity.  There  bubbbll. 
most,  therefore,  be  judgment  for  the  plaintiff. 

Baylby,  J. :  [  260  ] 

I  am  of  the  same  opinion.  If  this  had  been  a  common 
annuity,  it  might  naturally  have  been  supposed  that  a  purchaser 
would  make  enquiries  as  to  its  nature ;  but,  here,  it  was  granted 
under  the  provisions  of  an  Act  of  Parliament,  ai}d  the  purchaser, 
by  looking  at  the  Act,  might  reasonably  expect  to  find  the  nature 
of  the  annuity.  Now,  by  the  8th  section  of  the  Act,  he  would 
learn  that  the  company  were  at  liberty  to  grant  any  annuity,  for 
any  term  of  years,  or  for  the  life  of  the  grantee,  or  his  nominee  ; 
and  that,  in  the  9th  section,  a  form  of  grant  is  given.  Now, 
both  these  clauses  being  silent  as  to  the  annuity  being  redeem- 
able, he  would  be  fully  warranted  in  concluding  either  that  the 
annuity  on  sale  was  for  a  term  of  years  or  for  a  life,  and  he  could 
not  have  any  idea  that  it  was  a  redeemable  annuity.  I  think, 
therefore,  the  plaintiff  is  entitled  to  recover  back  the  deposit. 

HOLBOTD,   J.: 

Under  the  provisions  of  this  Act,  a  purchaser  would  naturally 
expect  that  this  annuity  was  not  redeemable.  I,  therefore,  con- 
cur in  thinking  that  the  plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff  A 


[258  3 


BLUNDELL  v.  CATTERALL.J  1821. 

(6  Bam.  &  Aid.  268—316.)  -^^-  7. 

A  proprietor  of  bathing  machines  cannot  justify  the  use  of  the  sea- 
shore for  profit,  as  against  the  lord  of  the  manor,  who  is  the  owner  of 
the  soil,  and  has  from  time  immemorial  had  an  exclusive  user  of  the 
shore  for  the  purpose  of  fishing  by  stake-nets.  Disaentiente  Best,  J . 
on  the  ground  that  the  public  have  a  right  to  use  the  sea-shore  for 
bathing,  and  that  the  interruption  of  free  access  to  the  sea  is  a  public 
nuiaance. 

Trespass,   for    breaking    and  entering  the  plaintiff's  close, 

(describing  it,  first,  as  a  close  called  the  Sea- Shore,  within  the 

manor  of  Great  Crosby ;  secondly,  as  a  close  between  the  high 

t  Best,  J.  was  absent  in  the  Bail         J  Mace  v.  Philcox  (1864)  15  C.  B. 
Court.  N.  S.  600,  10  Jur.  N.  S.  680. 
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blusdbll  water-mark  anfT  the  low  water-mark  of  the  river  Mersey,  in  Great 
Cattbrall.  Crosby,  in  the  county  of  Lancaster ; )  and  with  feet  in  walking, 
and  with  the  feet  of  horses,  and  with  the  wheels  of  bathing 
machines,  carts,  and  other  carriages,  passing  over,  tearing  np, 
damaging  the  sand,  gravel,  and  soil  of  the  said  close.  The 
defendant  pleaded,  as  to  the  trespasses  committed  on  the  close 
called  the  Sea- Shore,  and  on  that  between  the  high  and  low 
water-mark,  a  public  right  of  way  on  foot,  and  with  cattle,  carts, 
and  carriages ;  and  secondly,  as  to  the  same  trespasses,  that  all 
the  liege  subjects  of  our  lord  the  King,  had  been  used  and  accus- 
tomed to  have  and  enjoy,  and  of  right  ought  to  have  had  and 
enjoyed,  and  still  of  right  ought  to  have  and  enjoy  the  right  and 
liberty  of  bathing  in  the  sea  from  time  to  time,  being  over  and 
upon  the  whole  or  any  part  of,  or  adjoining  to,  the  said  close, 
in  which,  &c.  at  all  seasonable  and  convenient  times,  for  their 
health  and  recreation,  and  for  that  purpose,  of  going  and 
returning,  passing,  and  repassing  into,  through,  over,  and  along 
the  said  close,  in  which,  &c.  on  foot,  and  with  their  servants, 
and  with  carriages  and  bathing  machines,  and  horses  drawing 
the  same  to  the  sea  and  back  again ;  and  of  staying  in  and  upon 
the  close  a  necessary  and  convenient  time  for  the  purposes  of 
[  *269  ]  bathing  as  aforesaid :  and  thirdly,  as  to  *part  of  those  tres- 
passes, a  right  of  bathing  and  of  passing  on  foot  only.  The 
plaintiff  took  issue  on  these  pleas ;  and  also  newly  assigned  that 
the  defendant  committed  the  trespasses  on  other  occasions, 
and  for  other  purposes  than  those  in  the  pleas  mentioned,  and 
out  of  the  highway  in  the  first  set  of  pleas  mentioned.  Issue 
thereon.  At  the  trial,  at  the  last  Lancaster  Assizes,  before 
Bayley,  J.  a  verdict  was  found  for  the  defendant  on  the  first  set 
of  pleas ;  and  for  the  plaintiff  on  the  new  assignment,  and  on  all 
the  other  pleas,  subject  to  the  opinion  of  the  Court  on  a  special 
case.  The  plaintiff  was  the  lord  of  the  manor  of  Great  Crosby, 
which  is  bounded  on  the  west  by  the  river  Mersey,  an  arm  of  the 
sea.  As  lord  of  the  manor,  he  was  the  owner  of  the  shore,  and 
had  the  exclusive  right  of  fishing  thereon  with  stake  nets.  The 
defendant  was  the  servant  at  an  hotel,  erected  in  1815,  upon  land 
in  Great  Crosby,  fronting  the  shore,  and  bounded  by  the  high 
water-mark  of  the  river  Mersey,  the  proprietors  of  which  kept 
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bathing  machines  for  the  use  of  persons  resorting  thither,  who     Blundell 

were  driven  by  the  defendant,  in  machines,  across  the  shore  into   cattbball. 

the  sea,  for  the  purpose  of  bathing,  and  the  defendant  received  a 

sum  of  money  from  the  individuals  so  bathing,  for  the  use  of  the 

machines,   and  for  his  service  and  assistance.      No    bathing 

machines  were  ever  used  upon  the  shore  in  Great  Crosby,  before 

the  establishment  of  this  hotel,  but  it  had  been  the  custom  for 

the  public  to  cross  it  on  foot,  for  the  purpose  of  bathing.     There 

was  a  common  highway  for  carriages  along  the  shore,  and  it  was 

proved,  that  various  articles  for  market  were  occasionally  carted 

across  the  shore,  although  the  more  common  mode  of  conveyance 

for  such  things  was  by  a  canal,  made  about  forty  years  ago. 

The  defendant  contended  for  a  common  law  right  *for  all  the      [  '^'O  J 

King's  subjects  to  bathe  on  the  sea-shore,  and  to  pass  over  it  for 

that  purpose,  on  foot,  and  with  horses  and  carriages.     The  case 

was  argued  in  last  Easter  Term. 

Gregson,  for  the  plaintiff,  contended,  that  there  was  no 
common  law  right  to  bathe,  independently  of  usage  in  the 
particular  place;  first,  from  the  silence  of  the  authorities; 
secondly,  because  such  a  right  was  contrary  to  analogies ;  and, 
thirdly,  because  it  was  contrary  to  established  and  acknowledged 
rights.  As  to  the  first  point,  it  is  sufficient  to  refer  to  Lord 
Hale's  treatise  De  Jure  Maris  and  De  Fortibus  Maris,  where,  in 
chapters  5  and  G,  he  enumerates  the  different  public  and  private 
rights  applicable  to  the  sea-shore,  and  creeks  and  arms  of  the 
sea,  and  does  not  include  this  right.  As  to  the  second,  it  is  laid 
down  in  Lord  Hale,  De  Portibus  Maris,  pp.  78  and  76,  and  in 
Morgan's  case,  p.  51  of  the  same  book,  that  the  public  have  no 
right  to  unlade  goods,  or  to  moor  or  tow  their  vessels  on  the 
shore,  without  leave.  The  authority  of  Bracton,  lib.  i.  c.  12,  s.  6, 
cannot  have  much  weight,  for  it  is  only  copied  from  the  civil  law, 
and  was  overruled  in  Ball  v.  Herbert. \  As  to  the  thii'd  point,  it 
is  clear  that  such  a  right  would  interfere  with  the  improvement 
of  the  shore  by  the  lord;  and  that  this  right  is  in  the  lord 
appears  from  Sir  Henry  Constable's  case,  5  Co.  Rep.  107, 
Hammond  v.  Diyges,  Dyer,  326,  The  Attorney-General  v.  Roll 
and  others,  cited  Hale,  p.  27,  t  Stockwelly,  Terry,  1  Yes.  Sen.  115, 

t  1  E.  E.  695  (3  T.  E.  233).  +  The  references  are  to  Lord  Hale's 

A  A  2 
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blukdell    ajj^  Wanvick  y.  Collins,  2  M.  &  S.  849.     So,  all  wharves,  quays, 

Cattkrall.   &c.  erected  on  the  shore,  might  be  pulled  down ;  *for  no  length 

[  *27i  j       of  time  can  legalize  a  nuisance,  which  these  would  be,  if  this 

right  existed.     Vooght  v.  Winch,  2  B.  &  Aid.  662,:  Rex  v.  Cross, 

8  Camp.  224.  § 

Joy,  contra  : 

The  case  of  Ball  v.  Herbert  is  very  distinguishable  from  the 

present.     That  case  only  applied  to  the  banks  of  a  navigable 

river,  which  stand  obviously  on  a  different  foundation  from  the 

sea-shore.    On  the  banks  of  the  river,  where  the  right  of  towing 

was  claimed,  no  general  right  of  highway  was  contended  for; 

whereas,  in  the  present  case,  the  locus  in  quo  is  a  public  highway. 

The  claim  there  made,  if  maintainable,  would  have  established 

the  right  to  tow  on  both  sides  of  all  navigable  rivers,  although 

this  is  contrary  to  general  practice,  and  although  most  of  the 

navigable  rivers  in  the  kingdom  have  been  made  so  under 

different  Acts  of  Parliament,  passed  subsequently  to  the  lawful 

construction  of  dwelling-houses,  &c.  upon  their  banks.    Whereas 

the  barren  sands  of  the  sea-shore,  covered  by  the  sea  every  tide, 

are  nowhere  so  appropriated.    The  fact,  too,  that  such  Acts 

have  been  repeatedly  passed  to  make  rivers  navigable,  and  to 

appoint  towing-paths  on  their  banks,  within  certain  limits,  shews 

that  such  paths  did  not  previously  exist  at  common  law.  An  Act  of 

Parliament  was  not  considered  necessary  to  render  the  open 

sea  navigable,  or  its  shores  accessible.    The  distinction  between 

navigable  rivers  and  the  sea-shore  is  frequently  noticed  by  Lord 

Hale,  pp.  6  and  7.    This  right  is  not  contrary  to  analogies ;  for 

the  public,  generally  speaking,  have  a  right  to  fish  on  the  coast, 

and  on  arms  of  the  sea,  and  to  cross  its  shores  for  that  purpose, 

although  that  right  may,  in  some  few  instances,  have  been 

interfered  with,  where  individuals  claim  under  a  grant  from  the 

[  ♦272  ]      Crown,  or  by  prescription,  which  presupposes  *a  grant.    Lord 

Hale,  pp.  11,  19,  20,  and  Bagott  v.  Orr.\\     The  right  to  bathe  in 

the  sea  is  of  great  moment  to  the  public,  and  less  liable  to 

private   appropriation  than    the    right    of   fishery.    Although 

treatises,  as  published  by  Mr.  Har-         §  13  B.  B.  794. 
grave  in  his  Law  Tracts.  ||  5  H.  B.  668  (2  Bos.  &  P.  472). 

i  21  B.  B.  446. 
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private  individuals  may  possess  advantages  connected  with  the  Blukdbll 
shore,  still  they  cannot  possess  any  which  can  authorise  them  catteball. 
to  preclude  the  public  from  their  permanent  right  of  free  passage 
over  it.  The  erection  of  wears,  although  in  some  instances 
tolerated  under  ancient  grants,  has  been  repeatedly  treated  and 
considered  by  the  law  as  a  nuisance,  on  the  ground  that  they 
interfere  with  the  public  rights  of  fishery.  In  Weld  v.  Ho7mby,\ 
the  substitution  of  a  stone  wear  for  one  of  brush-wood  was  held 
to  be  an  illegal  encroachment,  because  it  prevented  the  ascent  of 
fish  up  the  river.  In  Bagott  v.  Orr,  the  right  of  the  public  to 
pass  freely  over  the  sea-shore  for  any  common  use  and  enjoy- 
ment thereof  is  fully  recognized.  The  authority  of  Bracton  is 
expressly  in  point,  and  fully  estabhshes  the  position,  that  the 
sea-shore  is  as  common  to  all  as  the  sea  itself ;  and  as  the  sea  is 
open  to  every  one,  it  follows,  if  the  passage  from  Bracton  be 
good  law,  that  the  shore  is  equally  so.  His  authority,  indeed, 
was  questioned  in  Ball  v.  Herbert,  Lord  Hale,  however,  in  his 
•*  History  of  the  Common  Law,"  mentions  Bracton  as  a  good 
authority.  He  was  Chief  Justice  of  England  in  the  reign  of 
Hen.  in.,  I  and  from  his  station^  therefore,  must  be  taken  to  be 
no  mean  authority  of  what  the  common  law  was  in  his  day.  The 
passage  referred  to  is  cited  by  Lord  Hale  in  his  treatise,  De 
Portibus  Maris,  c.  7,  p.  88,  and  also  in  Callis  on  Sewers,  p.  54. 
It  is  no  objection  to  the  passage  that  Bracton  has  availed 
himself  of  the  very  *words  of  Justinian.  It  was  impossible  [  •STS  1 
that  he  should  not  have  found  the  principles  there  laid  down  in 
the  civil  law,  or  in  any  other  well-digested  code,  for  they  are 
directly  derived  from  the  law  of  nature,  and  are  indispensable  to 
the  enjoyment  of  those  common  benefits  which  are  most  suscep- 
tible of  private  appropriation,  and  as  such,  are  to  be  found  in 
the  written  or  unwritten  law  of  all  civihzed  nations,  Grotius  De 
Jure  Belli  et  Facis,  c.  2,  ss.  8  and  4,  and  Mare  Liberum,  passim. 
Lord  Hale,  c.  6,  p.  78,  is  an  authority  to  shew  a  general  right  in 
the  pubUc  to  the  free  use  of  the  shore  for  all  lawful  purposes. 

t  8  K.  B.   608  (7  East,  195 ;   3  pleas  before  the  king,  but  calling 

Smith,  244).  him  chief  justice  is  mere  conjecture. 

t  Bracton  (whose  real  name  is  now  See  Mr.  Maitland's  Introduction  to 

known  to  have  been  Bratton)  held  Bracton's  Note  Book,  i.  22.— F.  P. 
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Blundell  As  to  the  third  objection,  that  the  right  claimed  in  this  case,  is 
Gatteball.  incompatible  with  acknowledged  private  rights,  such  as  the 
erecting  of  wharves,  quays,  and  embankments,  the  right  now 
claimed  being  the  more  ancient,  the  more  general,  and  the  more 
important  of  the  two,  is  paramount.  Besides  this  general 
freedom  of  passage  over  the  shore  is  not  incompatible  with  the 
occasional  construction  of  quays  or  wharves.  They  are  rarely, 
in  point  of  fact,  so  situated  as  to  offer  any  real  obstruction  to 
persons  crossing  the  shore  for  a  lawful  purpose,  while  they 
mainly  contribute  to  another  very  material  and  equally  lawful 
enjoyment  of  it,  in  the  facilities  afforded  by  them  to  the  landing 
and  loading  of  goods,  and  such  buildings  are  allowed  from  the 
necessity  of  the  case,  and  for  the  public  good,  and  are  in  no 
instance  so  entirely  juris  privati  as  not  to  be  subject  to  public 
regulation,  being  affected  with  a  public  interest.  And  if  they 
should  be  so  situated,  as  instead  of  conducing  to  the  better  use 
of  the  shore,  to  become  actual  obstructions  thereto,  they  may  be 
abated  as  nuisances.  Lord  Hale,  c.  7,  De  Portibus  Maris,  p.  85. 
[  *274  ]  Besides  any  argument  derived  from  the  diflBculty  *of  reconciling 
the  erection  of  wharves  or  embankments,  with  the  general  right 
to  pass  over  the  shore,  for  the  purpose  of  bathing,  must  apply 
equally  against  the  right  to  pass  over  it  for  the  purpose  of  fishing, 
which  latter  is  admitted  to  exist.  It  is  clear  that  the  common 
law  right  to  bathe  exists,  from  the  universal  practice  of  the 
whole  realm,  which  is  a  proof  of  what  the  common  law  is,  the 
usage  of  a  place  being  a  custom,  but  that  of  the  whole  realm 
being  the  common  law.  The  authority  of  Bracton  is  expressly 
in  point,  and  establishes  the  position,  that  the  sea-shore  is  as 
common  to  all  as  the  sea  itself.  If  so,  then  the  absence  of  any 
authorities,  shews  that  it  remains  the  common  law  now ;  for  it 
cannot  be  shewn  to  have  been  since  altered.  The  right  to  the 
shore  was  originally  in  the  King,  and  when  in  his  hands  was 
subject  to  this  right.  No  subject  claiming  under  him  can 
claim  a  greater  right  than  the  King  had.  As  to  the  right  to 
bathe  from  machines,  it  exists  as  an  accessory  to  the  general 
right,  for  many  persons,  from  infirmity  or  other  circumstances, 
might  otherwise  be  deprived  of  this  beneficial  practice. 

Cur.  adv.  ndt. 
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And  now,  there  being  a  difference  of  opinion,  the  Court     blundbll 
delivered  their  judgments  seriatim :  Catteball. 

Best,  J. : 

The  question  in  this  case  is  whether  there  be  a  common  law 
right  to  pass  over  the  shore  for  the  purpose  of  bathing  in  the  sea. 
It  will  not  be  disputed  that  the  sea,  which  has  been  called  the 
**  Great  highway  of  the  world,"  is  common  to  all.  Bathing  in 
the  sea,  if  done  with  decency,  is  not  only  lawful  but  proper,  and 
often  necessary  for  many  of  the  inhabitants  of  this  country. 
*There  must  be  the  same  right  to  cross  the  shore  in  order  to  [  *275  ] 
bathe  as  for  any  other  lawful  purpose.  We  are,  therefore,  now 
to  decide  whether  the  public  are  precluded  frpm  passing,  except 
at  particular  places,  over  the  beach  to  the  sea  without  the 
consent  of  some  lord  of  a  manor.  That  this  will  be  the  conse- 
quence of  our  deciding  in  favour  of  the  plaintiff  has  been  already 
admitted  at  the  Bar,  and  must  be  conceded  by  every  one.  I  am 
fearful  of  the  consequences  of  such  a  decision ;  and,  much  as 
I  dislike  differing  from  the  rest  of  the  Court,  I  have  thought  it 
my  duty  to  declare  that  I  cannot  assent  to  it.  We  have  been 
told  that  lords  of  manors  will  find  it  their  interest  to  indulge  the 
public  with  the  privilege  of  going  on  or  over  the  sands  of  the 
sea,  and  that  Judges  and  juries  will  check  the  vexatious  exercise 
of  the  right  to  exclude  them.  But  the  free  access  to  the  sea  is  a 
privilege  too  important  to  Englishmen  to  be  left  dependant  on 
the  interest  or  caprice  of  any  description  of  persons. 

It  is  agreed  by  all  that  the  sea-shore  was  at  first  appropriated 
to  the  King,  from  whom  the  right  to  it  must  be  derived.  The 
present  state  of  the  shore  shews  the  manner  in  which  the  Crown 
must  have  used  it.  Some  parts  of  it  were  held  exclusively  by 
the  Crown  for  the  purposes  of  fisheries,  harbours,  warehouses, 
&c.  But  the  greatest  part  was  left  open  as  a  common  highway 
between  the  sea  and  the  land.  This  is  the  state  in  which  it 
continues  to  this  day,  and  in  which,  from  its  general  sterility,  it 
must  ever  continue.  From  the  state  of  the  greatest  part  has 
arisen  the  general  rule,  or  common  law  right,  and  the  state  of 
the  portions  exclusively  occupied  has  occasioned  the  exceptions. 
The  claim  of  the  public  to  a  right  of  way  over  the  beach  *stands      r  *27G  1 
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Blundrll  on  the  general  law,  and  a  person  who  will  dispute  this  public 
Catteball.  I'ight  in  any  particular  part  of  it,  must  establish  his  right  to  do 
so  by  shewing,  first,  that  the  King  had  an  exclusive  possession 
of  such  part,  and  that  a  right  to  such  exclusive  possession  has 
been  conveyed  from  the  Crown  to  such  person.  This  has  been 
the  course  in  which  persons  have  proceeded  who  have  attempted 
to  shew  any  exclusive  right,  either  in  arms  of  the  sea  or  in  the 
shore.  In  Lord  Fitzivalter's  case,t  Lord  Halb  says,  "  An  arm  of 
the  sea  is  prima  facie  common  to  all,  and  if  any  will  appropriate 
a  privilege  to  himself,  the  proof  lieth  on  his  side ;  for  in  case  of 
an  action  of  trespass  brought  for  fishing  there,  it  is  prima  facie  a 
good  justification  to  say,  that  the  locus  in  quo  is  brachium  mans, 
in  quo  unusquisque  subjectus  dom.  regis  habet  et  habere  debet 
liberam  piscariam."  So,  in  Bagott  v.  OrryX  the  Court  of 
Common  Pleas  held,  ''  that  if  the  plaintiff  had  it  in  his  power  to 
abridge  the  common  law  right  of  the  subject  to  take  sea-fish" 
upon  the  shore  within  his  manor,  "  he  should  have  replied  that 
matter  specially."  The  same  doctrine  is  laid  down  in  Carter  v. 
Murcot.%  It  may  be  observed,  that  in  the  case  now  under  con- 
sideration it  is  expressly  found  that  the  soil  of  the  locus  in  quo 
is  in  the  plaintiff ;  but  I  say  the  soil  must  be  in  the  plaintiff  as 
it  was  in  the  King;  for  the  grantee  cannot  have  a  greater 
interest  than  the  grantor  had.  The  King  had  the  right  of*  soil 
in  the  shore  in  general ;  but  the  public  had  a  right  of  way  over 
it,  and  the  King's  grantee  can  only  have  it,  subject  to  the  same 
[  •277  ]  right.  In  the  treatise  of  De  Jure  Maris,  p.  22,  *Lord  Hale  says, 
"  The  jus  privatum  that  is  acquired  to  the  subject,  either  by 
patent  or  prescription,  must  not  prejudice  the  jus  publicum 
wherewith  public  rivers  and  arms  of  the  sea  are  affected  for 
public  use."  If  the  owners  of  the  soil  must  claim  by  prescription, 
can  they  establish  an  exclusive  right  ?  Did  they  ever  possess  an 
exclusive  right?  For,  as  Lord  Hale  says,  the  civilians  tell  us 
truly.  Nihil  prascnbitur  nisi  quod  possidetur.\\  As  the  Eing 
might  have  granted  a  right  in  particular  parts  of  the  shore,  so, 
either  he  or  his  grantee  of  the  soil  of  any  part  of  the  shore,  may 
take  the  products  of  the  shore,  provided  their  removal  does  not 

t  1  Mod.  105.  §  4  Burr.  2162. 

t  5  B.  B.  676  (2  Bos.  &  P.  479).  ||  De  Jure  Maris,  p.  32. 
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impede  the  public  right  of  way.  The  owner  of  the  soil  of  the  shore  Blundkll 
may  also  erect  such  buildings  or  other  things  as  are  necessary  oatteball. 
for  the  carrying  on  of  commerce  and  navigation  on  any  parts  of 
the  shore  that  may  be  conveniently  used  for  such  erections, 
taking  care  to  impede,  as  little  as  possible,  the  public  right  of 
way.  This  is  not  more  inconsistent  with  a  public  right  of  way 
over  it  than  the  right  of  digging  a  mine  under  a  road,  or  the 
erecting  of  a  wharf  on  a  river,  are  inconsistent  with  the  right  of 
way  along  such  road  or  river.  The  former  does  not  interfere 
with  the  use  of  the  road ;  and  although  the  latter,  in  order  to  be 
useful,  must  be  carried  out  beyond  the  high  water-mark,  and, 
whilst  the  tide  is  up,  must  somewhat  narrow  the  passage  of  the 
river ;  yet,  such  wharves  are  necessary  for  the  loading  and  un- 
loading of  vessels,  and  the  right  of  passage  must  be  accommodated 
to  the  right  of  loading  and  unloading  the  craft  that  pass.  The 
law  in  these,  as  in  all  other  cases,  limits  and  balances  opposing 
rights,  that  they  *may  be  so  enjoyed  as  that  the  exercise  of  one  [  •278  ] 
is  not  injurious  to  the  other.  The  civil  law,  copying,  in  this 
respect,  from  the  law  of  nations,  allowed  any  one  to  build  on  the 
sea-shore  (there  being,  under  that  law,  no  lords  of  manors  to 
claim  the  soil),  but  imposed  on  the  builders  the  condition  that 
the  law  of  England  imposes  on  the  owners  of  the  soil,  that  is, 
that  their  buildings  should  not  interrupt  the  right  of  way. 
Digest,  1.  48,  tit.  8.  ''In  littore  jure  gentium  sedificare  liceret 
nisi  usus  publicus  impediret." 

The  universal  practice  of  England  shews  the  right  of  way  over 
the  sea-shore  to  be  a  common  law  right.  All  sorts  of  persons 
who  resort  to  the  sea,  either  for  business  or  pleasure,  have  always 
been  accustomed  to  pass  over  the  unoccupied  parts  of  the  shore 
with  such  carriages  as  were  suitable  to  their  respective  purposes, 
and  no  lord  of  a  manor  has  ever  attempted  to  interrupt  such 
persons.  Goods  could  not  be  landed  or  loaded  except  at  par- 
ticular places,  but  this  restraint  was  imposed  by  laws  made  for 
the  protection  of  the  revenue,  and  the  security  of  the  realm,  and 
is  not  the  consequence  of  any  rights  in  the  owners  of  the  soil  of 
the  shore.  Men  have  landed  from  boats,  drawn  their  boats  on 
the  sands  during  their  stay  on  shore,  and  embarked  again  in 
their  boats.    Persons  have  at  all  times,  at  their  pleasure,  walked 
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blukdell  or  ridden  on  the  sands.  Men  have,  from  the  earliest  times, 
Catteball.  bathed  in  the  sea ;  and,  unless  in  places  or  at  seasons  when  they 
could  not,  consistently  with  decency,  be  permitted  to  be  naked, 
no  one  ever  attempted  to  prevent  them.  So  far  from  the  law 
allowing  lords  of  manors  to  restrain  persons  from  bathing,  it  will 
give  them  every  facility  for  this  recreation.  Bathing  promotes 
health.    By  bathing,  those  who  live  near  the  sea  are  taught 

[  •279  ]  their  first  duty,  *namely,  to  assist  mariners  in  distress.  They 
acquire,  by  bathing,  confidence  amidst  the  waves,  and  learn  how 
to  seize  the  proper  moment  for  giving  their  assistance.  It  is 
found  as  a  fact,  in  this  case,  that  it  has  been  the  custom  for  the 
public  to  cross  the  spot  in  question  on  foot  for  the  purpose  of 
bathing.  Bathing  machines  were  used  before  my  time,  and  I 
believe  before  that  of  the  oldest  person  now  alive,  and  I  think 
the  use  of  them  is  essential  to  the  practice  of  bathing.  Decency 
must  prevent  all  females,  and  infirmity  many  men,  from  bathing, 
except  from  a  machine.  Attempts  have  been  made  to  make 
those  who  use  machines  pay  some  acknowledgment  to  the  lord 
of  the  manor  where  they  were  used ;  but  I  cannot  find  that  any 
of  those  attempts  have  yet  succeeded.  I  shall  presently  shew 
from  authority  that  the  right  to  fish  is  only  a  part  of  the 
general  right  of  the  subjects  of  England.  Persons  have  also 
crossed  the  beach  for  the  purpose  of  fishing  in  the  sea,  and  have 
brought  back  their  fish  over  the  beach,  both  on  horses  and  in 
carriages.  These  acts  of  the  fishermen  are  instances  in  support 
of  the  common  law  right  of  way. 

The  practice  of  a  particular  place  is  called  a  custom.  A 
general  immemorial  practice  through  the  realm  is  the  common 
law.  Many  of  our  most  valuable  common  law  rights  have  no 
other  support  than  universal  practice.  In  Bali  v.  Herbert,^ 
Lord  Kenyon  says,  **  Common  law  rights  are  either  to  be  found 
in  the  opinions  of  lawyers,  delivered  as  axioms,  or  to  be  collected 
from  the  universal  and  immemorial  usage  throughout  the 
country.''     The  instances  put  by  me,  sufficiently  demonstrate 

[  *280  ]      *the  existence  of  an  universal  custom  in  favour  of  a  public  right 
of  way  over  the  sea- shore. 
It  has  been  at  all  times  the  policy  of  this  country  tx)  encourage 

t  1  R.  B.  695,  699  (3  T.  R.  253.  261). 
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navigation.  The  free  passage  of  the  sea-shore  is  essential  to  the  Blundell 
convenience  and  safety  of  navigation.  Cases  of  immediate  cattkball. 
necessity  or  imminent  danger  may  be  said  to  form  exceptions  to 
general  rules;  but  there  are  many  cases  in  which  there  is 
neither  immediate  necessity  nor  imminent  danger,  in  which 
boats  must  pass  between  ships  at  sea  and  the  shore,  letters  and 
provisions  must  be  sent,  passengers  require  to  land  or  to  em- 
bark, intelligence  necessary  to  the  further  prosecution  of  a 
voyage  is  desired,  or  a  pilot  is  wanted.  For  many  leagues  of 
coast,  there  is  no  public  passage  marked  out,  by  which  persons 
may  go  to  or  from  the  sea.  But  fixed  places  will  not  do.  Winds 
or  currents  make  it  necessary,  that  the  greatest  part  of  the  shore 
should  be  left  open  for  persons  to  land  on,  and  embark  from. 
There  is  no  statute,  or  rule  of  common  law,  that  secures  the 
right  of  passage  over  the  shore  for  purposes  connected  with 
navigation  i  those  who  have  passed  over  the  shore  for  those 
purposes,  have  been  trespassers,  if  they  were  not  justified  under 
the  general  common  law  right  of  free  passage.  Is  it  to  be  sup- 
posed, that,  in  a  country,  the  prosperity  and  independence  of 
which  depends  on  navigation,  that  which  is  so  necessary  to 
navigation  as  a  road  for  all  lawful  purposes  to  the  sea,  should 
not  have  been  secured  to  the  public,  particularly  when  it  might 
be  done  without  injury  to  the  interest  of  any  individual  ? 

There  is  no  clear  and  express  declaration  on  this  point,  either 
in  the  statutes  or  in  the  common  law.  But  this  right  is  so 
important  to  the  best  interests  of  the  country,  that  had  not  the 
constant  exercise  of  it  *been  considered  sufficient  to  establish  it,  [  *28i  ] 
the  Legislature  would  no  doubt  have  declared  it  to  be  in  the 
people  of  England.  Bracton,  lib.  1,  cap.  12,  sec.  6,  says,  **  Pub- 
lica  vero  sunt  omnia  flumina  et  portus.  Ideoque  jus  piscandi 
omnibus  commune  est  in  portu  et  in  fluminibus.  Biparum 
etiam  usus  publicus  est  de  jure  gentium,  sicuti  ipsius  fluminis. 
Itaque  naves  ad  eas  applicare,  funes  arboribus  ibi  natis  religare, 
onus  aliquod  in  iis  reponere,  cuivis  liberum  est,  sicuti  per  ipsum 
fluvium  navigare :  sed  proprietas  earum  est  illorum,  quorum 
prediis  adherent,  et  eadem  de  causa  arbores  in  eisdem  natse 
eorundem  sunt :  et  haec  intelligenda  sunt  de  fluminibus  peren- 
nibus,  quia  temporalia  possunt  esse  privata."     This  passage 
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blundell  proves  all  that  I  am  attempting  to  establish.  It  shews  that  all 
Cattbball.  persons  have  a  common  right  on  rivers ;  that  the  right  of  fishing 
exists  only  as  a  part  of  that  common  right,  and  that  the  banks 
of  rivers  are  as  much  open  to  the  use  of  the  public  as  the  rivers 
themselves.  The  passage  has  been  supposed  to  prove  too  much, 
and  therefore  it  has  been  said  that  its  authority  cannot  be 
relied  on.  Mr.  Justice  Bulleb,  speaking  of  it,  in  BaU  v. 
Herbert f\  says,  "  that  it  plainly  appears  to  have  been  taken  from 
Justinian,  and  is  only  part  of  the  civil  law ;  and  whether  or  not 
it  has  been  adopted  by  the  common  law,  is  to  be  seen  by  looking 
into  our  books ;  and  there  it  is  not  to  be  found."  I  admit  that 
Bracton  agrees  with  the  civil  law,  and  I  must  add,  with  the  law 
of  all  civilized  nations.  Selden,  who  wrote  his  Mare  Clausum 
to  prove  that  an  exclusive  right  might  be  acquired  in  parts  of  the 
[*282]  sea,  admits  that  the  sea  was  originally  common  to  all,  and  *in 
lib.  1,  cap.  2,  he  has  collected  from  the  works  of  the' learned  of 
all  nations,  as  well  philosophers,  divines,  and  poets,  as  lawyers, 
that  the  sea  and  its  shores  were  common  to  all  men,  as  much  so 
as  the  air  that  blows  over  them.  This  I  think  proves  that  the 
doctrine  is  reasonable,  and  ought  to  be  adopted  into  our  law, 
unless  there  be  something  in  our  particular  situation  to  exclude 
it;  and  so  far  from  this  being  the  case,  there  never  was  a 
country,  the  local  situation  of  which,  and  the  habits  and  interests 
of  the  inhabitants  of  which,  so  much  required  such  a  law. 

But  our  books  shew  that  this  passage  has  been  adopted  into 
our  law.  Mr.  Justice  Bullbb  tells  us  that  Callis  quotes  it  as 
English  law,  and  I  have  often  heard  Lord  Eenyon  speak  with 
great  respect  of  that  writer.  Bracton  has  not  stated  this  as 
civil  law,  he  has  made  it  part  of  his  book,  De  Legibus  et  Con- 
suetudinibus  AngliaB.  He  was  Chief  Justice  of  England  in  the 
reign  of  Henry  the  Third ;  I  and  Lord  Hale  ("  Hist,  of  the  Common 
Law,"  ch.  7)  says,  that  in  his  time  the  common  law  was  much 
improved,  and  the  pleadings  were  more  perfect  and  orderly  than 
in  any  preceding  period  of  our  history.  Surely  such  a  man  is 
no  mean  authority  for  what  the  common  law  was  at  the  time  he 
wrote.  In  Fortescue,  p.  408,  Lord  Chief  Justice  Pabkeb  says, 
"As  to  the  authority  of  Bracton,  to  be  sure  many  things  are 
t  3  T.  E.  263.  X  See  note,  p.  367  above. 
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now  altered,  bat  there  is  no  colour  to  say  that  it  was  not  law  at    Blukdbll 
that  time,  for  there  are  many  things  that  have  never  been   OATTiiiALt, 
altered,  and  are  law  now."    As  law  is  a  just  rule  fitted  to  the 
existing  state  of  things,  it  must  alter  as  the  state  of  things  to 
which  it  relates  alters.    I  do  not  say  that  the  whole  of  the 
passage  in  Bracton  is  now  good  law  :  it  was  all  good  law  at  the 
time   he  wrote,  *and  all  of  it  that  is  adapted  to  the  present      [  *288  1 
state  of  things  is  good  law  now.    It  is  objected,  that  Bracton 
says,   "that  any  one  may,  in  any  river,  fasten  vessels  with 
ropes  to  the  trees  on  the  banks,  and  unload  the  cargoes  on 
the  banks."    Undoubtedly  the  public  cannot  now  pretend  to 
claim  this  right  in  all  navigable  rivers.    Many  rivers  have  been 
rendered  navigable  since  Bracton  wrote,  which  in  his  time 
were  private  streams.    The  public  have  no  greater  right  on  the 
banks  of  such  rivers  than  the  owners  of  the  adjoining  lands 
granted  them  when  such  rivers  were  made,  from  private  streams, 
public  rivers,  and  the  extent  of  the  grant  must  be  ascertained 
from  usage.    This  is  the  case  with  a  new  made  road.    If  one 
dedicates  to  the  public  a  right  of  way  over  his  lands,  the  public 
must  take  the  road  with  gates  on  such  parts  of  it  as  the  owner 
thinks  proper  to  erect  at  the  time  he  makes  the  dedication. 
But  Bracton  speaks  not  of  newly  made  rivers,  but  of  such  as 
were  always  navigable,  and  the  banks  of  which  had  been  as  open 
to  the  public  as  their  waters.    This  I  take  to  be  the  law  with  all 
inland  navigations  in  the  reign  of  Henry  the  Third.     These,  like 
the  sea  and  its  shores,  were  then  the  property  of  the  public,  and 
the  right  of  the  public  in  them  was  not  acquired  by  any  com- 
promise with  the  interest  of  any  individual.     On  some  rivers 
that  have  been  navigable  from  time  immemorial,  the  public 
using  but  one  of  the  banks  for  a  towing-path,  the  other  has  been 
usefully  occupied  by  the  owner  of  the  adjoining  land,  and  so  an 
exclusive  right  has  been  established  to  the  part  so  occupied. 
But  the  barrenness  of  the  greatest  part  of  the  sea-shore  has 
prevented  it  from  becoming  the  subject  of  exclusive  property. 
It  is  useful  only  as  a  boundary  and  an  approach  to  the  sea  ;  and 
therefore,  *ever  has  been,  and  ever  should  continue  common  to      [  ♦284  ] 
all  who  have  occasion  to  resort  to  the  sea.    Thus  the  case  of 
Ball  V.  Herbert  is  distinguished  from  the  present,  and  it  must  be 
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Blundell  recollected  that,  in  that  case,  Lord  Kenyon  said,  *'  Some  of  the 
Cattkrall.  passages  in  Lord  Hale  which  seem  to  favour  the  common  law 
right,  are  rather  applicable  to  banks  of  the  sea,  and  to  ports ; 
and  it  is  part  of  the  King's  prerogative  to  create  ports,  which 
was  lately  exercised  at  Liverpool."  t  In  Brooke's  Abridgment, 
tit.  Customs,  pi.  46,  all  the  Judges  agreed,  ''thai;  fishermen  may 
justify  going  on  the  land  adjoining  the  sea,  to  fish  in  the  sea  ; 
for  this  is  for  the  good  of  the  commonwealth,  affording  sus- 
tenance to  many  persons,  and  is  the  common  law."  If  the  right 
of  fishing  is  only  a  part  of  that  more  general  right  for  which  I 
am  contending,  as  appears  from  the  passage  in  Bracton,  and 
will  appear  from  Lord  Hale,  then  this  is  a  decision  in  support  of 
the  general  right. 

The  reason  on  which  my  judgment  is  grounded  is  public 
advantage.  The  right  of  bathing  in  the  sea,  which  is  essential 
to  the  health  of  so  many  persons,  is  as  beneficial  to  the  public 
as  that  of  fishing,  and  must  have  been  as  well  secured  to  the 
subjects  of  this  country  by  the  common  law.  That  the  right  of 
using  the  shore  for  the  purpose  of  fishing  does  not  depend  on 
any  particular  law  applicable  to  fishing  only,  but  is  part  of  the 
more  general  right  of  the  subjects  to  the  sea  and  its  shores,  is 
proved  by  Lord  Hale,  putting  the  practice  of  fishing  as  evidence 
of  the  general  right.  In  part  1,  cap.  8,  De  Jure  Maris,  p.  11,  he 
says,  "  The  King's  right  of  propriety,  or  ownership,  in  the  sea, 
and  soil  thereof,  is  evidenced  {)rincipally  in  these  things  that 
[  ♦285  ]  follow  ;  first,  the  right  of  fishing  in  the  sea,  and  the  *creeks  and 
arms  thereof,  is  originally  lodged  in  the  Crown."  This  makes  the 
judgment  in  Brooke  bear  directly  on  the  point  in  dispute.  Lord 
Hale,  in  his  treatise  De  Portibus  Maris  (cap.  6,  p.  73),  says, 
"  Before  any  port  is  legally  settled,  although  the  propriety  of  the 
soil  of  a  creek  or  harbour  may  belong  to  a  subject  or  private 
person,  yet  the  King  hath  his  jus  regium  in  that  creek  or 
harbour ;  and  there  is  also  a  common  liberty  for  any  to  come 
thither  with  boats  and  vessels,  as  against  all  but  the  King. 
And,  upon  this  account,  though  A.  may  have  the  propriety  of  a 
creek  or  harbour,  or  navigable  river,  yet  the  King  may  grant 
there  the  liberty  of  a  port  to  B. ;  and  so  the  interest  of  propriety 
'  and  the  interest  of  franchise  several  and  divided.    And  in  this 

t  1  R.  B.  at  p.  700. 
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no  injury  is  at  all  done  to  A. ;  for  he  hath  what  he  had  before,     Blthtdell 

viz.  the  interest  of  the  soil,  and  consequently  the  improvement    catteball. 

of  the  shore,  and  the  liberty  of  fishing ;  and  as  the  creek  was 

free  for  any  to  pass  in  it,  against  all  but  the  King,  (for  it  was  j>u6Zici 

juris ^  as  to  that  matter,  before),  so  now  the  King  takes  off  that 

restraint,  and  by  his  licence  and  charter  makes  it  free  for  all  to 

come  and  unload."     Here,  we  have  the  distinct  authority  of 

Lord  Hale,  that  although  a  man  has  the  soil  under  an  arm  of 

the  sea,  and  the  soil  of  the  shore,  yet  the  public  have  not  only  a 

right  to  navigate  on  the  waters,  but  to  unload  on  the  shore ;  and 

that  this  right  can  only  be  restrained  by  the  King's  prerogative. 

If  they  have  a  right  to  unload,  they  must  have  the  right  to  come 

over  the  shore;   for  the  right  to  unload  would  otherwise  be 

useless.    The  right  on  the  shore  is  declared  by  this  passage  to 

be  as  common  to  the  public  as  the  right  on  the  water :  that  the 

water  is  open  to  the  public  for  all  lawful  purposes  is  not  denied. 

♦What  law,  then,  has  narrowed  the  right  of  the  public  on  the       [  •286  ] 

shore?    Lord  Hale  then  adds,  ''  But  if  A.  hath  the  ripa  or  bank 

of  the  port,  the  King  may  not  grant  a  liberty  to  unlade  on  that 

bank  or  ripa  without  his  consent,  unless  custom  hath  made  the 

liberty  thereof  free  to  all,  as  in  many  places  it  is ;  for  that  would 

be  a  prejudice  to  the  private  interest  of  A.,  which  may  not  be 

taken  from  him  without  such  consent.    And,  therefore,  in  the 

creation  of  a  new  port,  either  by  proclamation  or  charter,  it  hath 

been  the  course  to  secure  the  interest  in  the  shore  beforehand, 

for  the  building  of  wharves  and  quays,  for  the  application  of  the 

merchandize,  and  for  the  building  of  houses  of  receipt."    Lord 

Hale  makes  the  distinction  between  the  shore  of  the  sea  and  the 

banks  of  a  river,  which  Lord  Kenton  points  at  in  Ball  v. 

Herbert ;  the  former  is  free  for  all  to  come  and  unload,  but  the 

King  cannot  grant  a  liberty  to  unload  in  the  latter,  without  the 

consent  of  the  owner.    I  again  repeat  that  the  shore  is  not  free  to 

unload  from  any  particular  law  giving  this  freedom,  but  from  the 

general  right  of  passage  over  it,  which  the  usage  of  the  whole 

coast  shews  to  have  been  reserved  for  the  benefit  of  the  public 

out  of  the  grant  of  the  soil  by  the   Crown.     This  is  further 

proved  to  be  the  meaning  of  Lord  Hale  by  the  concluding  words 

of  this  passage,  in  which  he  says  it  was  usual  to  secure  the 
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blukdbll    interest  of  the  shore,  not  for  a  way  to  the  sea,  but  for  the  build- 

Gattkralu  ^S  wharves,  quays,  and  houses  for  the  reception  of  goods.     The 

right  of  way  the  public  had,  but  the  right  of  building  was  to  be 

purchased.     The  cases  of  Young  v. ,t  and  The  Queen  v. 

[  •287  ]      The  InJiabitants  of  Cluworth^X  are  properly  *overruled  by  that 
of  Ball  V.  Herbert ;  and  I  do  not  rely  on  those  cases. 

My  opinion  is  founded  on  these  grounds.  The  shore  of  the 
sea  is  admitted  to  have  been  at  one  time  the  property  of  the 
King.  From  the  general  nature  of  this  property,  it  could  never 
be  used  for  exclusive  occupation.  It  was  holden  by  the  King, 
like  the  sea  and  the  highways,  for  all  his  subjects.  The  soil 
could  only  be  transferred,  subject  to  this  public  trust;  and 
general  usage  shews  that  the  public  right  has  been  excepted  out 
of  the  grant  of  the  soil.  Our  law  books  furnish  us  with  little  for 
our  guidance  on  this  subject;  what  is  to  be  found  seems  to 
favour  the  common  law  right  of  way.  But  unless  I  felt  myself 
bound  by  an  authority  as  strong  and  clear  as  an  Act  of  Parlia- 
ment, I  would  hold  on  principles  of  public  policy,  I  might  say 
public  necessity,  that  the  interruption  of  free  access  to  the  sea  is 
a  public  nuisance.  In  the  first  ages  of  all  countries,  not  only 
the  sea  and  its  shores,  but  all  perennial  rivers,  were  left  open  to 
public  use.  In  all  countries,  it  has  been  matter  of  just  com- 
plaint, that  individuals  have  encroached  on  the  rights  of  the 
people.  In  England,  our  ancestors  put  the  public  rights  in 
rivers  under  the  safeguard  of  Magna  Charta.  The  principle  of 
exclusive  appropriation  must  not  be  carried  beyond  things 
capable  of  improvement  by  the  industry  of  man.  If  it  be  ex- 
tended so  far  as  to  touch  the  right  of  walking  over  these  barren 
sands,  it  will  take  from  the  people  what  is  essential  to  their  wel- 
fare, whilst  it  will  give  to  individuals  only  the  hateful  privilege 
of  vexing  their  neighbours.  It  has  been  said,  that  lords  of 
manors  should  have  a  right  to  prevent  bathing,  that  they  might 
hinder  persons  from  doing  it  in  places  of  public  resort.  Magis- 
t  *288  ]  trates  are  *armed  with  authority  to  bring  to  punishment  such 
as  bathe  indecently.  I  would  rather  rely  on  disinterested  and 
responsible  magistrates  than  on  an  interested  and  irresponsible 
lord  of  a  manor.  A  lord  of  a  manor  might  remove  bathers  from 
t  Ld.  Bay.  726.  J  6  Mod.  163. 
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a  part  within  view  of  his  own  house,  but  would  he  be  equally    Blundbll 
active  to  protect  his  neighbours  from  offence  ?    If  he  is  not,  I   cattkball. 
know  no  mode  of  forcmg  him  to  execute  the  power  he  derives 
from  his  property.    For  these  reasons,  I  am  of  opinion  that  the 
defendant  is  entitled  to  the  judgment  of  the  Court. 

HOLBOYD,  J. : 

The  question  put  in  this  case  for  our  opinion,  is  the  general 
question,  whether  there  is  a  common  law  right  for  all  the  King's 
subjects  to  bathe  in  the  sea,  and  to  pass  over  the  sea-shore  for 
that  purpose,  on  foot  and  with  horses  and  carriages.  But, 
coupled  with  the  facts  stated  in  the  case,  the  question  really  is, 
whether  there  is  a  common  law  right  in  all  the  King's  subjects 
to  do  so  in  the  locus  in  qiw,  though  the  soil  of  the  sea-shore,  and 
an  exclusive  right  of  fishing  there  in  a  particular  manner 
(namely,  with  stake  nets),  are  private  property  belonging  to  a 
subject,  and  though  the  same  have  been  a  special  peculiar 
property  from  time  immemorial.  The  plaintiff  being  stated  to 
be  the  owner  of  the  soil  of  the  shore,  and  to  have  the  exclusive 
right  of  fishing  thereon,  with  stake  nets,  as  lord  of  the  manor, 
the  soil,  as  parcel  of  or  belonging  to  the  manor,  must,  according 
to  2  Bl.  Com.  92,  have  been  so  from  before  the  time  of  passing 
the  statute.  Quia  Emptores  Terrarum,  tempore  Ed.  I.,  since 
which  time  no  manor  can  have  been  created ;  and  the  plaintiff 
being  stated  to  have  the  exclusive  right  of  fishing,  as  lord  of  the 
manor,  this  can  only  be  as  appendant  or  appurtenant  to  the 
manor.  It  *must,  therefore,  be  by  prescription,  and  conse-  [  *289  1 
quently  there  has  been  an  exclusive  right  of  fishing  there  from 
time  immemorial.  The  question,  too,  is,  as  to  the  public  right 
to  the  extent  above  stated,  independently  of  usage  and  custom. 
The  right  is  claimed  on  the  pleadings,  as  founded  not  on  usage 
or  custom,  but  upon  the  supposed  general  law  only ;  and  the 
usage,  as  stated  in  the  special  case,  is  found  to  have  been  for  the 
public  to  cross  [the  sea-shore  on  foot  only,  for  the  purpose  of 
bathing,  no  bathing  machines  having  ever  been  used  in  Great 
Crosby,  where  the  locus  in  quo  is  situate,  before  the  establishment 
of  the  present  hotel.  My  opinion,  therefore,  on  this  case,  will 
not  affect  any  right  that  has  been  or  can  be  gained  by  prescrip- 
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Blundbll  tion  or  custom,  either  by  indivichials  or  by  either  the  permanent 
Catterall    or  temporary  inhabitants  of  any  vill,  parish,  or  district. 

The  claim  upon  the  pleadings,  respecting  the  public  highway 
along  the  shore,  and  the  verdict,  and  facts  found  in  the  special 
case  respecting  the  same,  make  no  difference,  but  leave  the 
question,  with  respect  to  the  right  of  bathing,  and  the  right  in- 
cident thereto  (if  any)  of  passing  over  the  sea-shore  for  that 
purpose,  on  foot  and  with  horses  and  carriages,  the  same  as  if  no 
such  claim  of  a  general  public  highway  existed,  or  was  put  upon 
the  record,  as  the  jury  have  found  a  verdict  for  the  plaintiff  upon 
the  new  assignment,  that  the  trespasses  complained  of  were  com- 
mitted in  the  locus  in  quo  on  other  occasions,  and  for  other 
purposes  than  as  a  general  public  highway  and  out  of  the  high- 
way there. 

It  was  contended  in  argument  at  the  Bar,  that,  by  the 
common  law  of  England,  all  the  King's  subjects  had  a  right,  not 
[*290  ]  only  to  traverse  the  ocean  itself  in  every  direction,  *as  well  for 
commerce,  trade,  and  intercourse,  as  for  every  other  lawful 
purpose ;  but,  also,  that  they  had  a  general  public  right  of  way 
over  the  sea-shore  to  and  from  the  sea,  and  that  they  had  it,  as 
well  during  the  recess  as  during  the  flux  of  the  tide,  for  all 
lawful  purposes ;  and  that  the  King  could  not  grant  the  shore  so 
as  to  supersede  or  to  deprive  the  public  of  the  exercise  {of  that 
right  over  the  sea-shore.  And  it  was  further  contended,  that 
even  if  the  public  right  was  not  so  extensive,  yet  that,  at  all 
events,  the  King's  subjects  had  a  right  of  bathing  on  the  sea- 
shore, so  that  it  be  exercised  in  such  a  way  as  is  conformable  to 
decency  ;  and  that  they  had  also,  as  incident  thereto,  a  right  to 
pass  over  the  sea-shore,  not  merely  on  foot,  but  with  horses  and 
carriages ;  that  is  to  say,  with  bathing  machines  for  that  pur- 
pose, whether  the  sea-shore  belonged  to  the  King  as  public 
property,  or  to  any  individual  as  being  now  or  even  im- 
memorially  private  property ;  and  that  such  public  right  could 
not  be  superseded  by  the  King's  grant  of  the  sea-shore  as  private 
property.  And  the  earliest  authority  cited  for  this  purpose  was 
from  Bracton,  who  copied  it  from  the  civil  law.  But  whatever 
may  be  found  to  be  the  civil  law  upon  this  subject,  and  whatever 
may  have  been  stated  by  some  of  our  law  writers  from  the  civil 
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law,  or  may  be  found  to  have  dropped  as  dicta  from  some  of  our    Blundell 
Judges ;  yet  it  appears,  I  think,  that  the  civil'  law,  as  applicable  catterall. 
to  this  subject,  differs  from  the  common  law  of  England ;  that 
its  principles  have  not  only  not  been  adopted  into  the  common 
law,  but  are  at  variance  with  it,  and  are  therefore  no  guide  to 
us ;  that  the  public  right,  to  the  extent  claimed  in  this  case,  is 
not  only  not  found  to  be  established  by  our  law,  but  that  the 
established  principles  *of  our  law  are  inconsistent  with  it.    The      [  *29i  ] 
question  is  with  regard  to  the  shore;  that  is  to  say,  the  land 
between  the  high  and  the  low  water-mark,  and,  according  to 
Lord  Hale's  definition  of  the  sea-shore,  between  those  marks  at 
ordinary  tides,  that  is  to  say,  between  the  ordinary  flux  and 
reflux  of  the  sea. 

In  Bracton,  lib.  1,  c.  12,  s.  6,  it  is  thus  laid  down:  "  Publica 
vero  sunt  omnia  flumina  et  portus,  ideoque  jus  piscandi  omnibus 
commune  est  in  portu  et  in  fluminibus.  Biparum  etiam  usus 
publicus  est  de  jure  gentium,  sicut  ipsius  fluminis.  Itaque  naves 
ad  eas  applicare,  funes  arboribus  ibi  natis  religare,  onus  aliquod 
in  iis  reponere,  cuivis  liberum  est,  sicuti  per  ipsum  fluvium 
navigare ;  sed  proprietas  earum  est  illorum,  quorum  proediis 
adhserent  et  eadem  de  causa  arbores  in  eisdem  natsB  eorundem 
sunt.  Et  hsec  intelligenda  sunt  de  fluminibus  perennibus ; 
quia  temporalia  possunt  esse  privata."  This  passa^i^e  is  quite 
general,  and  is  not  confined  to  tide  or  navigable  rivers.  The 
doctrine  as  to  the  banks  of  rivers,  is  contrary  to  the  case  of  Ball 
V.  Herbert  respecting  the  right  of  towing  paths,  where  Lord 
Kenyon  says,  ''  That  there  is  such  a  custom  on  most  of  the 
navigable  rivers,  no  person  doubts,  but  still  the  right  was  founded 
solely  on  the  custom."  t  And  there  the  Court  determined  against 
the  general  common  law  right  claimed.    It  is,  indeed,  supported 

by   the  dicta  of  Lord   Holt,   in  Young  v. ,t  and  Rex  v. 

Cluworth,^  in  the  former  of  which  cases  he  ruled,  "  that  every 

man,  of  common  right,  may  justify  the  going  of  his  servants  or 

his  horses  upon  the  banks  of  navigable  *rivers,  for  towing  barges,      [  *292  ] 

to  whomsoever  the  right  of  the  soil  belongs  :  **  and  in  the  latter, 

'*  that  if  one  has  land  adjoining  on  a  common  river,  every  one 

t  1  R.  R.  at  p.  700  (3  T.  R.  261).        (3  T.  R.  258). 
I  1  Ld.  Ray.  725;  1 R.  R.  at  p.  698  §  6  Mod.  163. 
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Bluhdsll  that  uses  that  river,  has,  if  occasion  be,  a  right  to  a  way  by 
Catterall.  brink  of  water  over  that  land,  or  further  in  if  necessary."  But 
both  these  authorities  were  cited  and  commented  on  in  the  case 
of  Ball  V.  Herbert,  and  expressly  overruled  by  the  Court.  The 
passage  in  Bracton  is  taken  from  Justinian,  Inst.  lib.  2,  tit.  1, 
ss.  2  and  4,  and  is  in  his  very  words,  except  with  the  addition  of 
the  last  sentence.  But  besides  the  difference  between  our  law 
and  the  civil  law,  in  regard  to  what  is  even  there  laid  down  by 
Bracton,  the  variance  between  the  common  law  and  the  civil  law 
in  other  respects,  as  to  marine  properties  and  rights,  shews,  that 
the  civil  law  cannot  be  any  guide,  or  afford  any  illustration  to  us 
in  these  matters ;  and  therefore,  though  Justinian  in  s.  1  of  that 
book  and  title,  says,  "  Nemo  igitur  ad  littus  maris  accedere 
prohibetur ; "  yet  his  doctrine  cannot  have  any  weight  or 
authority  in  that  respect  with  us,  unless  it  be  found  to  be  con- 
firmed or  adopted  by  our  own  lawyers,  and  particularly  if  it  be 
found  not  to  be  consistent  with  and  conformable  to  the  doctrines 
and  principles  of  the  common  law.  That  there  is  this  great 
difference  between  the  civil  and  the  common  law,  will  appear 
from  stating  what  is  laid  down  in  Justinian,  in  some  of  the  other 
sections  of  that  book  and  title,  and  comparing  it  with  what  is 
undoubtedly  the  common  law,  as  to  that  species  of  property.  In 
Justinian,  the  shore  is  thus  defined,  "Est  autem  littus  maris 
quatenus  hibernus  fluctus  maximus  excurrit."  By  the  common 
law,  we  know  it  is  confined  to  the  flux  and  reflux  of  the  sea  at 
[  ♦293  ]  ordinary  tides.  In  Justinian,  *this  is  laid  down,  De  usu  et  pro- 
prietate  littorum,  s.  5,  "  Littorum  quoque  usus  publicus  est  et 
juris  gentium,  sicut  et  ipsius  maris ;  et  ob  id  cuilibet  liberum  est 
casam  ibi  ponere  in  quam  se  recipiat,  sicut  retia  siccare,  et  ex 
mari  deducere :  Proprietas  autem  eorum  potest  intelligi  nullius 
esse,  sed  ejusdem  juris  esse,  cujus  et  mare,  et  que  subjacet  mari 
terra  vel  arena."  By  the  common  law,  no  such  right  exists  in 
the  public  of  erecting  on  the  sea-shore  any  building  for  drying 
their  nets ;  and  instead  of  the  property  in  the  shore  being  in  no 
one,  it  is  primd  facie  in  the  King,  and  may  be  in  a  subject ;  and 
so  may  even  an  arm  of  the  sea,  a  districtus  maris,  as  Hale,  De 
Jure  Maris,  p.  81,  says,  '*  a  place  in  the  sea  between  such  points, 
or  a  particular  part  contiguous  to  the  shore,  or  a  port,  or  creek, 
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or  arm  of  the  sea ;  "  though,  as  he  also  there  lays  it  down,  in    Blundbll 

the  main  sea  itself,  adjacent  to  his  dominions,  the  King  only   oatteball. 

hath  the  propriety,  but  a  subject  hath  not,  and  indeed  cannot 

have  that  property  in  the  sea  through  the  whole  tract  of  it,  that 

the  King  hath,  because,  without  a  regular  power,  he  cannot 

I)ossibly  possess  it.     So  by  the  civil  law,  s.  18,  "Lapilli  et 

gemmse  et  cetera  quse  in  littore  maris  inveniuntur  jure  naturali 

statim  inventoris  fiunt."    By  our  law,  we  know  that  wrecks  and 

things  found  upon  the  sea-shore  do  not  belong  to  the  finder,  but, 

where  the  owner  cannot  be  discovered,  to  the  King  or  his 

grantee,  or  to  some  person  by  prescription  which  presupposes 

such  grant.     So  by  the  civil  law,  s.  22,  "  Insula  quae  in  mari  est, 

quod  raro  accidit,  (here  he  is  speaking  of  an  island  newly  rising 

from   the   sea,)    occupantis  fit;    nullius  6nim  esse  creditur." 

Lord  Hale,  De  Jure  Maris,  p.  86,  shews  how  the  common  law 

differs  from  this,  '^  As  touching  islands  arising  in  the  sea,  or  *in      [  «294  ] 

the  arms,  or  creeks,  or  havens  thereof,  the  same  rule  holds  which 

is  before  observed,  touching  acquests,  by  the  reliction  or  recess 

of  the  sea,  or  such  arms,  or  creeks  thereof.     Of  common  right 

and priind  facie,  it  is  true,  they  belong  to  the  Crown;  but  where 

the  interest  of  such  distrietus  maris,  or  arm  of  the  sea,  or  creek, 

or  haven,  doth,  in  point  of  propriety,  belong  to  a  subject,  either 

by  charter  or  prescription,  the  islands  that  happen  within  the 

precincts  of  such  private  propriety  of  a  subject,  will  belong  to  the 

subject,  according  to  the  limits  and  extents  of  such  propriety." 

By  the  common  law,  all  the  King's  subjects  have  in  general  a 
right  of  passage  over  the  sea  with  their  ships,  boats,  and  other 
vessels,  for  the  purposes  of  navigation,  commerce,  trade,  and 
intercourse,  and  also  in  navigable  rivers;  and  they  have  also, 
prima  facie,  a  common  of  fishery  there  ;  but  they  may  be  excluded 
from  the  latter  right,  though  not  now  by  charter,  at  least  by 
immemorial  custom  or  prescription.  These  rights  are  noticed 
by  Lord  Hale ;  but  whatever  further  rights,  if  any,  they  may 
have  in  the  sea,  or  in  navigable  rivers ;  it  is  a  very  different 
question  whether  they  have,  or  how  far  they  have,  independently 
of  necessity  or  usage,  public  rights  upon  the  shore,  (that  is  to 
say,  between  the  high  and  low  water-mark),  when  it  is  not  sea, 
or  covered  with  water,  and  especially  when  it  has  from  time 
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Blundell  immemorial  been,  or  has  since  become  private  property.  For 
Catteball.  the  purpose  of  the  King's  subjects  getting  upon  the  sea,  and  upon 
the  navigable  rivers,  to  exercise  their  unquestionable  rights  of 
commerce,  intercourse,  and  fishing,  there  are  not  only  the 
ports  of  the  kingdom,  established  from  time  to  time  by  the 
King's  prerogative,  and  called  by  Lord  Hale  the  Ostia  Begni ; 
[  ^295  ]  *but  also  public  places  for  embarking  and  landing  themselves 
and  their  goods.  It  was  not  by  the  common  law,  nor  is  it  by 
statute,  lawful  to  come  with  or  land  or  ship  customable  goods 
in  creeks  or  havens,  or  other  places  out  of  the  ports,  unless 
in  cases  of  danger  or  necessity,  nor  fish  or  land  other  goods  not 
customable,  where  the  shore  or  the  land  adjoining  is  private  pro- 
perty, unless  upon  the  person's  own  soil,  or  with  the  leave  of  the 
owner  thereof,  who.  Lord  Hale  says,  may,  in  sueh  case,  take 
amends  for  the  trespass  in  unloading  upon  his  ground,  though 
he  may  not  take  it  as  a  certain  common  toll ;  because,  for  so 
doing,  it  appears  in  Lord  Hale's  treatise  De  Portibus  Maris, 
p.  51,  that  one  Morgan  was  fined  100  marks.  No  such  amends 
could  be  taken,  if  there  was  a  public  right  of  coming  there  for 
that  purpose  in  particular,  or  for  purposes  in  general.  In  a  case 
of  necessity  (as  Lord  Hale,  in  his  treatise  De  Portibus  Maris, 
p.  53,  says)  either  of  stress  of  weather,  assault,  or  pirates,  or  want 
of  provisions,  any  ship  might  put  into  any  creek  or  haven.  And 
he  then  further  says,  "  In  case  of  necessity,  and  for  the  supply 
of  fishermen,  all  places  were  to  that  purpose  and  end  ports : " 
that  is,  for  the  purpose  of  finding  provisions  for  ships  and 
mariners.  This  is  not  consistent  with  the  general  right  con- 
tended for,  as  being  in  the  public,  of  coming  on  the  shore  for 
their  purposes  in  general  as  and  when  they  please.  It  is  said, 
indeed,  in  Pitzh.  Barre,  98,  which  cites  8  Ed.  IV.  19,  "  Nota 
by  Danby,t  That  the  fishers  who  fish  in  the  seamay  justify  their 
going  upon  the  land  adjoining  to  the  sea,  because  such  fishery  is 
[  *296  ]  for  the  commonwealth,  and  for  *the  sustenance  of  all  the  king- 
dom ;  wherefore  this  is  the  common  law,  which  was  granted, 
i&c."  But  in  Bro.  Abr.,  Customs,  46,  the  same  case  is  more 
fully  stated,  where  the  doctrine  appears  to  have  been  laid  down 
on  a  question  which  arose  upon  a  custom.  That  was  trespass 
t  A  Puisne  Judge  of  C.  P. 
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for  digging  land ;  and  the  defendant  pleaded,  that  it  was  four  blundbll 
acres  adjoining  to  the  sea,  and  that  all  the  men  of  Kent,  from  time  Oattbball 
immemorial,  have  used,  when  they  have  fished  in  the  sea,  to  dig 
in  the  land  adjoining  and  pitch  stakes  for  hanging  their  nets  to 
dry.  NeleA  He  ought  to  shew  what  men.  Choke  t  and 
Littleton.  §  This  is  not  the  custom,  for  it  is  against  common 
right  and  reason.  Danbt.I!  Fishers  may  justify  going  upon  the 
land  to  fish,  for  this  is  commonwealth,  and  for  the  sustenance  of 
man,  and  is  the  common  law,  which  was  granted.  Fairfcvo.^ 
^'  Digging  is  destruction  of  the  inheritance,  therefore  it  is  not  a 
custom,  &c."  But  this  appears  more  fully  still  by  recurring  to 
the  Year  Book  itself,  and  Lord  Hale,  De  Portibus  Maris,  86, 
treats  it  as  arising  upon  a  custom ;  for  he  there  says,  '*  Look  at 
the  book  of  8  Ed.  lY.  18,  for  the  Custom  of  Kent,  for  fishermen 
to  dry  their  nets  upon  the  land,  though  it  be  the  soil  of  private 
men."  The  case,  as  stated  in  the  Year  Books,  8  Ed.  IV.  18, 
19,  after  stating  the  pleadings  as  in  Brooke,  proceeds  as  follows : 
"  Nele.  He  hath  said  that  the  men  have  used,  &c.,  and  this  is 
not  a  good  prescription,  being,  he  ought  to  shew  who,  &c.  Choke. 
This  custom  cannot  be  good ;  for  it  is  against  common  right  to 
prescribe  to  dig  in  my  land ;  but  there  *are  other  customs,  which  [  •297  ] 
are  used  throughout  the  whole  land,  and  such  customs  are  law- 
ful; as  of  innkeepers,  &c.  and  also  a  neighbour  negligently 
keeping  his  fire,  &c.  and  such  customs  are  good,  &c.  Littleton. 
A  custom  which  runs  through  the  whole  land  is  the  common  law, 
as  the  cases  that  you  have  put  are,  <fec. ;  and,  Sir,  such  custom, 
which  may  stand  with  reason,  shall  be  suffered,  as  in  the  case 
where  the  younger  son  ought  to  inherit ;  for  there  is  a  reason 
for  this,  &c.  But  this  custom  is  against  reason ;  for  if  he  may 
dig  in  one  place,  he  may  dig  in  another  place;  and  so,  if  a  man 
hath  a  meadow  adjoining  the  sea,  they  may,  by  such  custom, 
destroy  all  the  meadow,  which  would  not  be  reasonable.  Danby. 
Those  who  are  fishers  in  the  sea  may  justify  their  going  on  the  land 
adjoining  to  the  sea ;  for  such  fishery  is  for  the  commonwealth, 
and  for  the  sustenance  of  all  the  realm,  &c. ;  wherefore  this  is 
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Blundell  common  law,  quod  fait  concesBum.  (This,  it  may  be  observed, 
Cattrball.  ^3  ^^^  ^3  i^  extends  to  the  land  above  high  water-mark,  is  con- 
trary to  Ball  V.  Herbert,  unless  where  it  is  founded  on  custom. 
Such  a  custom  may  be  good  where  a  right  to  dig  is  not  claimed, 
or  the  doing  so  may  be  justified  under  such  circumstances  as  I 
shall  afterwards  state  from  Lord  Hale.)  Choke.  If  I  have  land 
adjoining  to  the  sea,  so  that  the  sea  ebbs  and  flows  on  my  land, 
when  it  flows,  every  one  may  fish  in  the  water  which  has  flowed 
on  my  land,  for  then  it  is  parcel  of  the  sea,  and  in  the  sea  every 
one  may  fish  of  common  right,  &c. ;  and,  Sir,  when  the  sea  is 
ebbed,  then  in  this  land,  which  was  flowed  before,  peradventure 
he  may  justify  his  digging,  &c. ;  for  this  land  is  of  no  great 
profit  to  me,  &c."  It,  therefore,  clearly  appears  that  this  case 
[  *298  ]  proceeded  entirely  upon  a  particular  custom,  and  the  ^doctrine 
laid  down  by  Choke,  Ch.  J.  may  be  true,  where  there  is  such  a 
custom ;  and  such  custom,  confined  to  the  sea-shore,  may  per- 
haps be  good ;  but,  if  founded  solely  on  the  common  law,  is 
inconsistent  with  many  passages  in  Lord  Hale.  By  the  common 
law,  though  the  shore,  that  is  to  say  the  soil  betwixt  the  ordinary 
flux  and  reflux  of  the  tide,  as  well  as  the  sea  itself,  belongs  to  the 
King;  yet  it  is  true  that  the  same  are  blIbo primd facie piMici 
juris,  or  clothed  with  a  public  interest.  But  this  jvs  publicum 
appears  from  Lord  Hale  to  be  the  public  right  in  all  the  King's 
subjects,  of  navigation  for  the  purposes  of  commerce,  trade,  and 
intercourse ;  and  also  the  liberty  of  fishing  in  the  sea  or  the 
creeks  or  arms  thereof,  which  Lord  Hale,  De  Jure  Maris,  p.  11, 
says,  the  common  people  of  England  have  regularly,  as  a  public 
common  of  pischary,  and  which,  he  says,  they  may  not,  without 
injury  to  their  right,  be  restrained  of,  unless  in  such  places, 
creeks,  or  navigable  rivers  where  either  the  King  or  some  parti- 
cular subject  has  granted  a  propriety,  exclusive  of  that  common 
liberty.  Neither  in  Lord  Hale's  treatise,  nor  elsewhere,  does  it 
appear  that  there  is  a  common  law  right,  in  the  King's  subjects 
in  general,  or  any  of  them,  to  appropriate  the  sea-shore,  or  the 
soil  even  below  the  low  water-mark,  for  general  purposes,  though 
temporary  only,  to  their  own  use,  without  the  King's  grant  or 
licence,  even  where  that  can  be  done  without  nuisance  to  his 
subjects.     Such  an  appropriation  by  any  of  the  King's  subjects, 
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without  his  grant  or  licence,  though  it  were  not  in  law  a  nuisance,    Blusdell 
would  be  (see  Lord  Hale,  De  Portibus  Maris,  85,)  where  the  soil  catterall. 
remains  the  King's,  a  purpresture,  an  encroachment,  and  intru- 
sion upon  the  King's  soil,  which  he  may  either  demolish  or 
^seize,  or  arent,  at  his  pleasure ;  and  though  it  were  even  by      [  *299  ] 
building  below  the  low  water-mark,  it  would  not,  as  Lord  Hale 
there  says,  be  ipso  facto  a  common  nuisance,  unless  it   be  a 
damage  to  the  port  or  navigation ;  but  where  it  is  a  common 
nuisance,  as  he  also  there  says,  even  the  King  himself  cannot' 
licence  it.     This  shews  that  by  the  common  law  the  King's  sub- 
jects have  not  a  general  right  of  using  or  appropriating  the  soil 
of  the  sea-shore,  or  of  the  sea  itself,  as  they  please,  even  where 
the  soil  remains  the  King's,  clothed  with  the  jus  puhlicumf  and 
where  that  use  or  appropriation  is  effected  in  such  a  manner  as 
not  to  be  a  nuisance  to  the  public  right  of  others. 

But,  further,  such  a  general  public  right  in  all  the  King's 
subjects,  to  use  the  sea-shore  for  all  such  temporary  purposes  as 
they  please,  would  be,  I  think,  inconsistent  with  the  nature  of 
permanent  private  property,  or  with  the  sea- shore  becoming  such 
permanent  private  property.  If,  therefore,  the  right  of  bathing, 
and  the  right  of  passing  over  the  sea-shore  on  foot  and  with 
carriages,  claimed  as  incident  thereto,  be  claimed  under  the 
supposed  general  right  of  the  public  to  use  the  sea,  and  the 
shore,  for  all  such  temporary  legal  purposes  as  they  may  please, 
such  a  public  right  of  general  appropriation  is  inconsistent  with 
the  fact  of  the  locus  in  quo  being  private  property,  and  of  the 
fishing  therein  being  also  a  private  exclusive  right,  as  stated  in 
the  case.  And  if  the  right  of  bathing,  and  of  the  incident  foot 
and  carriage  way  claimed  for  that  purpose,  cannot  be  established 
under  such  a  general  claim  of  right  as  I  have  before  stated,  it  can 
only  be  supported  under  the  specific  claim  of  a  public  right  of 
bathing,  and  of  a  carriage  way,  as  incident  thereto  ;  for  *to  that  [  *30o  ] 
extent  it  must  be  established,  in  order  to  entitle  the  defendant  to 
the  judgment  of  the  Court.  And  then,  I  ask,  where  is  such  a 
right  of  bathing  on  the  sea-shore,  where  it  has  become  private 
property,  and  may  immemorially  have  been  so,  and  of  a  carriage 
way  for  that  purpose  as  incident  thereto,  when  sought  for,  to  be 
found  as  existing  at  the  common  law,  independently  of  usage  and 
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Blukdell  custom ;  a  right  to  which  is  here  claimed  beyond  the  extent  of 
catteball.  ^^^  usage  actually  found  in  the  case  ?  Where  the  soil  remains 
the  King's,  and  where  no  mischief  or  injury  is  likely  to  arise 
from  the  enjoyment  or  exercise  of  such  a  public  right,  it  is  not  to 
be  supposed  that  an  unnecessary  and  injurious  restraint  upon 
the  subjects  would,  in  that  respect,  be  enforced  by  the  King,  the 
parens  patria.  Where  there  is,  and  has  hitherto  been,  a  neces- 
sity, or  even  urgency,  for  such  a  right,  it  must,  or  most  probably 
will  have,  usage  and  custom  in  the  place  to  support,  regulate, 
limit,  and  modify  it;  for,  whenever  there  has  been  a  necessity  for 
it,  there,  as  far  as  such  necessity  has  existed,  some  usage  must 
have  prevailed. 

In  Ball  V.  Herbert,^  Lord  Kbnyon,  in  speaking  of  common  law 
rights,  says,  "  Common  law  rights  are  either  to  be  found  in  the 
opinions  of  lawyers  delivered  as  axioms,  or  to  be  collected  from 
the  universal  and  immemorial  usage  throughout  the  country." 
And  AsHHUBST,  J.  says,  ''It  seems  extraordinary  (if  there  be 
any  such  right)  that  it  is  not  defined  with  greater  certainty  in 
any  of  our  law  books ;  for  it  is  a  right  that  in  its  nature  must, 
if  it  existed,  be  subject  to  some  restrictions,  as,  that  it  should  be 
f  *30i  ]  exercised  only  on  one,  and  that  the  *most  convenient  side  of  the 
river  ;  for  it  would,  in  many  instances,  be  a  very  oppressive 
right,  if  it  could  be  claimed  on  both  sides."  And  Bulleb,  J. 
says,  ''  This  being  claimed  as  a  common  law  right,  it  can  only  be 
proved  to  exist  by  one  of  the  means  mentioned  by  my  Lord,  as  to 
general  usage  throughout  the  kingdom,  of  which  the  Court  is 
obliged  to  take  notice :  That  clearly  does  not  exist.  Then  the 
question  is,  whether  in  our  books,  or  on  records,  that  right  is 
established  for  which  the  defendant  contends.  The  case  in  Lord 
Baymond  is  a  very  loose  and  inaccurate  note.  Another  authority 
cited  is  a  passage  in  Bracton,  and  quoted  by  Callis :  that  plainly 
appears  to  have  been  taken  from  Justinian,  and  is  only  part  of 
the  civil  law ;  and  whether  or  not  that  has  been  adopted  by  the 
common  law,  is  to  be  seen  by  looking  into  our  books,  and  there 
it  is  not  to  be  found."  The  present  claim,  to  the  extent  to  which 
it  is  necessary  to  establish  it  on  the  part  of  the  defendant,  is  not, 
therefore,  as  it  appears  to  me,  supported  either  by  necessity,  by 
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general  usage  of  the  realm,  which  forms  the  common  law,  or  by  Blundbll 
special  usage  in  the  particular  place;  nor  is  it  to  be  found  in  our  cattbrall. 
law  books ;  nor,  if  it  were,  would  it  follow  that  it  was  such  a 
common  law  right  as  might  not,  by  prescription  at  least,  be 
otherwise  appropriated.  That  general  common  law  rights  are 
frequently  so  appropriated,  we  all  know  to  be  the  fact ;  and  that 
this  may  lawfully  be  established,  by  prescription  at  least,  will 
appear  from  authority.  The  public  common  law  rights,  too,  with 
respect  to  the  sea,  &c.  independently  of  usage,  are  rights  upon 
the  water,  not  upon  the  land,  of  passage  and  fishing  on  the  sea, 
and  on  the  sea-shore,  when  covered  with  water ;  and  though,  as 
incident  thereto,  the  public  must  have  the  means  of  getting  to 
and  upon  *the  water  for  those  purposes,  yet  it  will  appear  that  it  [  •S02  j 
is  by  and  from  such  places  only  as  necessity  or  usage  have 
appropriated  to  those  purposes,  and  not  a  general  right  of  lading, 
unlading,  landing,  or  embarking  where  they  please  upon  the  sea- 
shore, or  the  land  adjoining  thereto,  except  in  case  of  peril  or 
necessity.  In  Carter  v.  Murcotty  4  Burr.  2162,  Yates,  J. 
(speaking  of  a  prescription  for  a  several  fishery  claimed  in  a 
navigable  river),  says,  "  Such  a  right  may  be  proved.  By  the 
law  of  England,  what  is  otherwise  common  may,  by  prescription, 
be  appropriated.  Grotius  owns  that  navigable  rivers  may  be 
appropriated.  The  case  of  The  Royal  Salmon  Fishery  in  the 
River  Banne,  in  Sir  John  Davis'  Beports,  is  agreeable  to  this  ; 
and  it  is  a  very  good  case." 

Many  passages  in  Lord  Hale's  treatises  are  inconsistent  with 
the  existence  of  such  a  general  right  of  bathing,  and  of  a  passage 
over  the  shore  with  carriages,  at  common  law,  as  is  here  claimed, 
and  shew  that  whatever  the  general  public  rights  are,  that  they 
are  only  such  as  are  upon  and  in  the  water,  and  not  upon  the 
dry  land,  unless  in  places  sanctioned  by  usage,  whether,  they  be 
parts  of  the  shore  or  not ;  at  least,  that  they  exist  not  upon  the 
land,  when  not  covered  with  water,  where  it  has  become  private 
property,  and,  more  especially,  where  it  has  immemorially  been 
private  or  special  property.  I  shall  state  a  few  of  those 
passages.  It  appears  from  Lord  Hale,  that  the  King  may 
licence  the  erecting  of  quays,  or  other  buildings,  on  the  sea 
coasts,  even  below  the  low  water-mark,  where  they  are  not  in 
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BL0NSKLL  fact  annoyances  or  nuisanceB,  Hale,  De  Portibus  Maris,  85 ;  bo 
Cattbball.  wears,  Hale,  22,  De  Jure  Maris.  As  to  the  making  of  ports,  and 
[  •303  ]  the  three-fold  right  therein,  especially  *the  right  of  an  individual 
subject,  by  charter  or  prescription,  in  a  port,  and  previously  in  a 
creek  or  haven,  particularly  in  bringing  in  his  own  goods,  where 
he  is  owner  of  the  soil,  Hale,  72,  73.  As  to  the  owner's  right  to 
improve  the  shore,  it  is  laid  down  that  the  King  cannot  grant  a 
right  to  lade  or  unlade  on  the  ripa  or  bank,  without  the  owner's 
consent ;  there  cannot  therefore  be  any  common  law  right  to 
lade  or  unlade  on  the  quay  or  shore,  or  land  adjacent  in  the 
port.  Hale,  51,  76.  Evidence  to  prove  the  shore  parcel  of  a 
manor,  &c.  disproves  the  general  right  of  all  the  King's  subjects 
on  the  shore,  at  least  when  and  where  it  is  not  covered  with 
water.  So,  as  to  having  the  right  of  royal  fish  and  wreck,  it  is  a 
great  presumption  that  the  shore  is  part  of  the  manor,  or  other- 
wise he  could  not  have  them.  Hale,  26, 27.  Now,  this  would  not 
be  the  case,  if  the  King's  subjects  had  a  prior  general  right  to 
come  when  they  pleased  upon  the  shore.  These  passages  from 
Lord  Hale  appear  to  me  to  be  inconsistent  with  the  general  right 
contended  for,  independently  of  custom,  for  all  the  King's 
subjects  to  come  as  and  when  they  please  upon  the  shore, 
particularly  where  it  has  been  either  from  time  immemorial,  or 
where  it  has  since  become  private  or  special  property,  especially 
where  it  is  not  covered  with  the  tide  or  water.  Lord  Hale 
notices  and  establishes  the  public  right  of  navigating  and  fishing 
upon  and  in  the  water,  and  the  right  of  resort  to  the  ports,  and 
of  lading  and  unlading,  landing  and  embarking  therein,  either  at 
the  public  places  appointed  or  by  usage  established  for  those 
purposes,  or  with  consent,  upon  the  land,  either  of  the  King  or  of 
individuals,  but  no  further.  This  right  of  bathing,  and  of  a 
[  •304  ]  carriage  way,  as  incident  thereto,  is  *nowhere  noticed ;  and  it 
does  not,  I  think,  exist  by  the  common  law  upon  the  locus  in  qitOy 
the  private  property  of  the  plaintiff,  unsupported  as  it  is  by  usage 
and  custom.  I  am,  therefore,  of  opinion,  in  this  case,  that  the 
plaintiff  is  entitled  to  the  judgment  of  the  Court 

Baylet,  J.  : 

The  question  in  this  case  is,  whether  there  is  a  common  law 
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right  for  all  the  King's  subjects  to  bathe  upon  the  sea-shore,  blukdell 
and  to  pass  over  it  for  that  purpose,  upon  foot,  and  with  horses  cattbball. 
and  carriages,  notwithstanding  the  part  on  which  the  right  is 
claimed,  is,  as  to  its  soil,  vested  in  a  particular  individual,  and 
although  that  individual  has  an  exclusive  right  of  fishing  in  that 
place  with  stake  nets,  and  of  driving  these  stakes  into  the  soil, 
that  they  may  support  the  nets.  And  I  am  of  opinion,  that 
there  is  no  such  common  law  right.  By  the  sea-shore,  I  under- 
stand the  space  between  the  ordinary  high  and  low  water-mark, 
and  the  property  in  this  is,  primd  facie,  in  the  King.  It  may, 
indeed,  by  grant  or  prescription  belong  to  a  subject,  but  until 
the  contrary  is  shewn,  the  presumption  is,  that  it  belongs  to  the 
King.  Many  of  the  King's  rights  are,  to  a  certain  extent,  for  the 
benefit  of  his  subjects,  and  that  is  the  case  as  to  the  sea,  in 
which  all  his  subjects  have  the  right  of  navigation  and  of  fishing, 
and  it  is  so  in  highways,  along  which  all  his  subjects  have  the 
right  of  passage,  and  the  King  can  make  no  modem  grants  in 
derogation  of  those  rights.  I  have  mentioned  the  rights  of 
navigation  and  of  fishing,  because  I  can  find  no  trace  of  such  a 
right  as  that  now  claimed  recognized  in  any  of  our  books.  It  is 
material  to  distinguish  between  the  different  descriptions  of  rights ; 
*and  the  public  may  have  a  right  of  navigation,  which  is  for  [  ♦sos  ] 
the  general  benefit  of  all  the  kingdom,  and  a  right  of  fishing, 
which  tends  to  the  sustenance  and  beneficial  emplojnnent  of 
individuals;  but  it  does  not  thence  follow  that  they  have  also 
the  right  of  bathing.  The  existence  or  the  extent  of  the  subject's 
right  is  to  be  collected  in  this,  as  in  other  instances,  from  the 
manner  in  which  the  sea-shores  throughout  the  kingdom  have 
from  time  immemorial  been  used,  and  from  legal  authorities 
upon  the  subject.  The  right,  as  claimed,  is  not  confined  to  any 
particular  place,  if  it  exists  at  all,  but  it  fmust  exist  upon  every 
part  of  the  sea-shore.  Every  private  building,  then,  erected  upon 
the  sea-shore,  and  even  wharves  and  quays,  would  be  an  obstruc- 
tion to  that  right,  and,  of  consequence,  abateable  or  indictable. 
And  yet,  in  how  many  instances  are  such  buildings,  wharves,  and 
quays  erected?  Every  embankment  by  which  land  is  redeemed 
from  the  sea  would  obstruct  the  exercise  of  this  right,  and  be  a 
nuisance,  and  so  would  the  erection  of  stakes  for  holding  nets ; 
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BLtxKDELL  and  yet,  how  frequently  are  such  embankments  made,  and  such 
Cattkball.  stakes  set  up  ?  A  distinction  has,  indeed,  been  contended  for 
between  wharves  and  quays,  and  other  erections  for  public  benefit, 
and  for  the  interests  of  trade  and  commerce,  and  erections  for 
private  purposes ;  but  in  how  many  instances  are  there  buildings 
for  private  purposes  on  the  sea-shore?  Where  an  erection  is 
made  on  the  sea-shore  without  authority,  the  Crown  may  treat 
it  as  a  purpresture,  and  prosecute  it  accordingly ;  but  it  has 
never  yet  been  held  abateable  or  indictable,  because  it  happens 
to  interfere  with  a  supposed  common  law  right  of  bathing. 
Indeed,  this  is  the  first  time,  as  far  as  I  can  learn,  that  such  a 
[  'SOR  ]  right  was  ever  stated  upon  any  pleadings,  or  contended  *for  in 
any  court  of  law;  and  the  inconveniences  which  would  result 
from  such  a  right  afford  to  my  mind  a  strong  argument  against 
its  existence.  In  sea-bathing,  as  it  now  prevails,  particular 
regulations  are  desirable ;  the  restriction  of  particular  machines 
to  particular  spots ;  a  separation  of  those  which  are  for  men  from 
those  which  are  for  females ;  and  the  prevention  of  contests  as 
to  particular  situations.  Bathers  who  do  not  use  machines 
should  be  in  places  of  greater  privacy,  and  at  a  distance  irom 
those  parts  which  are  generally  used  for  the  recreation  of 
walking ;  and  yet  the  existence  of  this  common  law  right  would 
be  a  great  obstruction  to  any  such  regulations.  Indeed,  if  an 
individual  had  the  grant  of  the  sea-shore  from  the  Grown,  and 
were  using  it  for  recreation  or  bathing,  he  or  his  family  might 
be  interrupted  and  deprived  of  all  privacy  by  the  exercise  of  this 
common  law  right.  Let  it  be  observed,  too,  that  the  whole 
shore  cannot  be  necessary  for  the  exercise  of  this  supposed  right, 
and  that  it  may  be  desirable  to  apply  parts  of  the  sea-shore  to 
other  purposes.  The  King,  for  the  public  welfare,  may  suffer 
such  a  right  to  be  exercised  in  those  parts  of  the  shore  which 
remain  in  his  hands  to  any  extent  which  the  convenience  of  the 
public  may  require ;  but  may  he  not  also  allow  other  rights  to 
be  exercised  on  other  parts  ?  If  the  soil  is  vested  in  an  indi- 
vidual, is  he  to  be  deprived  of  the  right  of  saying  how  that  soil 
shall  be  used,  and  of  the  privilege  of  making  any  regulations 
he  may  think  fit?  In  those  places  in  which  convenience  has 
required  the  right,  and  it  has  continued  from  the  time  of  legal 
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memory,  there  will  be  a  right  by  custom ;  and,  where  that  is  not    Blukdbll 
the  case,  the  Crown,  or  its  grantees,  are  not  likely  to  withhold   cattbrall. 
it,  upon  proper  terms,  *and  under  proper  regulations.    The  case      [  'so?  ] 
of  Bagott  v.  Orr  +  seems  to  me  to  conclude  nothing  on  the  right 
in  question.    The  defendant  there  justified  trespassing  on  the 
rocks  and  sands  lying  within  the  flowing  and  reflowing  of  the 
tide,  on  the  ground  that  every  subject  of  the  realm  had  the  liberty 
and  privilege  of  getting  and  taking  away  shell-fish  and  shells 
which  had  been  left  there  by  the  tide.     The  general  right  of  the 
public  to  take  fish  of  the  sea  was  admitted  in  argument ;  but  the 
right  to  take  shells  cast  on  the  shore  was  denied ;  and  it  was 
insisted,  besides,  that  the  general  right  was  excluded  where  the 
shore  was  parcel  of  a  manor.    The  Court  thought  that  the 
plaintiff  should  have  replied  specially  to  have  raised  the  question 
as  to  excluding  the  general  right ;  but  they  thought  the  claim  as 
to  the  shells  so  questionable,  that  they  offered  the  defendant 
leave  to  amend,  by  confining  his  claim  to  the  sea-fish,  and  that 
offer  the  defendant  accepted.    The  claim,  therefore,  in  that  case, 
was  very  different  from  the  present ;  it  was  a  claim  for  something 
serving  to  the  sustenance  of  man,  not  a  matter  of  recreation 
only, — a  claim  to  take,  when  left  by  the  water,  what  every 
subject  had  an  undoubted  right  to  have  taken  whilst  they 
remained  in  the  water;   and  upon  that  claim  there  was  no 
regular  judgment.    But  it  would  by  no  means  follow  because 
all  the  King's  subjects  have  a  right  to  pick  up  fish  on  the  shore, 
that  they  have,  therefore,  a  right  to  pass  over  the  sea-shore  toi 
the  purpose  of  bathing.    The  passages  cited  from  Lord  Hale's 
treatise,  De  Jure  Maris,  pp.  22  and  86,  in  which  it  is  laid 
down,  "  that  the  jus  privatum  that  is  acquired  to  the  subject, 
either  by  patent  or  prescription,  must  not  prejudice  the  *ju8      \  •308  ] 
publicum,  wherewith  public  rivers  or  arms  of  the  sea  are  affected 
for  public  use ; "  leave  the  question   untouched ;   because  the 
question  in  this  case  is,  what  the  jus  publicum  is:  and  that  they 
'do  not  define.    Had  Lord  Hale  stated  as  part  of  the  jtis  puhlicum, 
that  the  public  might  use  the  shore  as  they  thought  fit ;  that 
they  might  use  it  as  a  public  highway,  or  for  the  purpose  of 
bathing;    then  those  passages  would    have    been    authorities 
t  5  E.  E.  668  (2  Bos.  &  P.  472). 
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Blundkll    applicable  to  this  case.    But  Lord  Hale,  in  fact,  only  states  that 
Cattbball.   the  jm  publicum  continues  to  exist,  without  defining  what  it  is. 
Bracton,  in  lib.  1,  c.  12,  s.  6,  does  state  what  the  jils  publicum 
is ;  and  if  that  passage  be  good  law,  it  is  a  strong  authority  in 
favour  of  the  defendant.    The  passage  is  as  follows :  "  Fublica 
vero  sunt  omnia  flumina  et  portus.      Ideoque    jus    piscandi 
omnibus  commune  est  in  portu  et  in  fluminibus."    Now,  he 
does  not  even  say  navigable  rivers ;  but  I  will  assume  that  by 
jkiminihus  is  meant  navigable  rivers,  and  so  far  as  I  have  cited 
the  passage,  I  concur  in  what  is  there  laid  down ;  but  he  goes  on : 
''  Eiparum  etiam  usus  publicus  est  de  jure  gentium  sicut  ipsias 
fluminis.'*    That  is,  that  the  public  have  the  same  right  to  use 
the  banks  of  the  river  that  they  have  to  use  the  river  itself,  and 
that,  because  the  water  is  common  to  all  mankind,  the  ripa 
is  also  common  to  all  mankind.    The  passage  then  goes  on, 
''  Itaque  naves  ad  eas  applicare,  funes  arboribus  ibi  natis  religare, 
onus  aliquod  in  iis  reponere,  cuivis  liberum  est,  sicut  per  ipsum 
fluvium  navigare."    The  word  "  ripa  "  here  applies  to  rivers  and 
ports,  and  probably,  also,  to  the  land  above  the  high  water- 
mark; and,  if  it  do,  is  this  the  law  of  England?    Have  all 
persons  a  right  to  fasten  a  ship  to  the  banks  of  a  river,  or  have 
they  a  right  to  tie  ropes  to  the  trees,  or  to  land  goods  on  the 
[  *309  ]      banks  of  every  navigable  *river?    The  case  of  Ball  v.  Herbert  t 
is  not  a  distinct  authority  upon  this  point,  inasmuch  as  in  that 
case,  the  right  of  towing  was  claimed.    But  the  general  question 
as  to  the  right  of  the  public  on  the  ripa  of  a  navigable  river  was 
discussed,  and  the  Court  appear  to  have  been  of  opinion,  that 
the  ripa  of  a  navigable  river  was  not  publici  juris,  and  they 
therefore  virtually  overruled  the  authority  of  Bracton.    Lord 
Hale,  in  his  treatise,  De  Fortibus  Maris,  p.  84,  after  citing  this 
passage,  says,  ''  As  touching  ports,  and  the  public  right  of  them, 
Bracton  saith  true;  with  this  allay,  that  hath  been   before 
observed,  that  the  law  of  England  doth  thus  far  abridge  that 
common  liberty  of  ports,  that  no  port  can  be  erected  without  the 
licence  or  charter  of  the  King,  or  that  which  presumes  and 
supplies  it,  viz.   custom  and  prescription."     But  in  another 
passage,  t  Lord  Hale  says,  "  Though  A.  may  have  the  propriety 
t  1  E.  R.  695,  697  (3  T.  E.  263,  262).  t  Page  73. 


VOL.  XXIV.]       1821.    K.  B.     5  B.  &  ALD.  809—810.  885 

of  a  creek  or  harbour,  or  navigable  river,  yet  the  King  may     Blundkll 

grant  there  the  liberty  of  a  port  to  B.,  and  so  the  interest  of   catterall. 

propriety,  and  the  interest  of  franchise,  several  and  divided. 

And  in  this,  no  injury  is  at  all  done  to  A.,  for  he  hath  what  he 

had  before,  viz.  the  interest  of  the  soil,  and  consequently  the 

improvement  of  the  shore,  and  the  liberty  of  fishing ;  and  as 

the  creek  was  free  for  any  one  to  pass  in  it  against  all  but  the 

King,  (for  it  was  publid  juris  as  to  that  matter  before,)  so  now 

the  King  takes  off  that  restraint,  and  by  his  licence  and  charter, 

makes  it  free  for  all  to  come  and  unlade.     But  if  A.  hath  the 

ripa  or  bank  of  the  port,  the  King  may  not  grant  a  liberty  to 

unlade  upon  that  bank  or  ripa  without  his  consent,  unless 

custom  had  made  the  liberty  thereof  free  to  all,  as  in  many 

places  it  is ;   for  that  would  be  a  prejudice  to  the  *private      [  *310  ] 

interest  of  A.,  which  may  not  be  taken  from  him  without  such 

consent.*'     There  may  perhaps  be  a  distinction  between  the  ripa 

of  the  river  where  the  soil  has  been  long  private  property,  and 

that  space  between  the  high  and  low  water-mark,  where  the  sea 

ebbs  and  flows,  but  if  there  be  such  a  distinction,  what  becomes 

of  the  authority  of  Bracton,  where  he  says,  "Eiparum  etiam 

usus  publicus  est  jure  gentium  sicut  ipsius  fluminis."    No  man 

can  travel  through  this  kingdom   along  the  banks  of  rivers, 

without  seeing  that  private  rights,  exclusive  of  public  rights, 

exist  there,  and  every  one  of  those  rights  is  at  variance  with  the 

doctrine  of  Bracton,  and  with  the  supposed  common  law  right  now 

claimed.    The  practice  of  bathing  may  contribute  to  health,  but 

it  ought  to  be  confined  within  reasonable  limits,  and  it  is  by  no 

means  necessary  that  the  right  should  be  co-extensive  with  the 

whole  shore  of  the  sea,  or  that  it  should  extend  to  places  where 

the  right  of  fishing  with  stake  nets  exists.    In  the  absence  of 

any  authority  to  shew  that  such  right  exists,  and  thinking  that 

the  authorities  cited  do  not  establish  it,  and  that  it  would  be 

attended  with  great  inconvenience  to  the  public,  if  a  general 

right,  free  from  all  regulation  by  the  owner  of  the  soil,  was  to  be 

exercised  throughout  the  whole  of  the  kingdom,  I  am  of  opinion 

that  no  such  right  exists,  and  consequently,  that  there  ought 

to  be  judgment  for  the  plaintiff. 

E.R. — ^VOL.  XXIV.  c  c 
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Blundell    Abbott,  Ch.  J. : 

Catteball.  I  have  considered  this  case  with  very  great  attention,  from  the 
respect  I  entertain  on  this  and  all  other  occasions  for  the  opinion 
of  my  learned  brother  Best,  though  I  had  no  doubt  upon  the 
question  when  it  was  first  presented  to  me;  nor  did  the  defendant's 
[  •311  ]  *counsel  raise  any  doubt  in  my  mind  by  his  learned  and  ingenious 
argument.  This  is  an  action  of  trespass,  brought  against  the 
defendant  for  passing  with  carriages  from  some  place  above 
high  water-mark  across  that  part  of  the  shore  which  lies  between 
the  high  and  low  water-mark,  for  the  conveyance  of  persons  to 
and  from  the  water  for  the  purpose  of  bathing.  The  plaintiff  is 
the  undoubted  owner  of  the  soil  of  this  part  of  the  shore,  and 
has  the  exclusive  right  of  fishing  thereon  with  stake-nets.  The 
defendant  does  not  rely  upon  any  special  custom  or  prescription 
for  his  justification,  but  insists  on  a  common  law  right  for  all  the 
King's  subjects  to  bathe  on  the  sea-shore,  and  to  pass  over  it 
for  that  purpose  on  foot,  and  with  horses  and  carriages ;  and 
this  right  is  the  only  matter  which,  by  the  terms  of  the  special 
case,  is  submitted  to  the  opinion  of  the  Court.  Now,  if  such  a 
common  law  right  existed,  there  would  probably  be  some 
mention  of  it  in  our  books;  but  none  is  found  in  any  book, 
ancient  or  modem.  If  the  right  exist  now,  it  must  have  existed 
at  all  times ;  but  we  know  that  sea  bathing  was,  until  a  time 
comparatively  modern,  a  matter  of  no  frequent  occurrence,  and 
that  the  carriages,  by  which  the  practice  has  been  facilitated 
and  extended,  are  of  comparatively  modern  invention. 

There  being  no  authority  in  favour  of  the  affirmative  of  the 
question,  in  the  terms  in  which  it  is  proposed,  it  has  been  placed 
in  argument  at  the  Bar  on  a  broader  ground ;  and  as  the  waters 
of  the  sea  are  open  to  the  use  of  all  persons  for  all  lawful  pur- 
poses, it  has  been  contended,  as  a  general  proposition,  that  there 
must  be  an  equally  universal  right  of  access  to  them,  for  all  such 

r  •312  ]  purposes,  over  land  like  the  present.  If  this  could  be  *estab- 
lished,  the  defendant  must  undoubtedly  prevail;  because,  bathing 
in  the  waters  of  the  sea  is,  generally  speaking,  a  lawful  purpose. 
But,  in  my  opinion,  there  is  no  sufficient  ground,  either  in 
authority  or  in  reason,  to  support  this  general  proposition. 
Commerce  is  a  matter  greatly  favoured  in  our  law,  by  reason 
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of  the  public  and  national  benefits  derived  from  it ;  but,  evep  as  Blundell 
to  this  favoured  matter,  I  have  found  no  authority  in  the  law  of  catterall. 
England  in  support  of  such  a  proposition.  Bracton,  in  the 
passage  so  often  referred  to,  speaks  not  of  the  waters  of  the  sea 
generally,  but  of  ports  and  navigable  rivers.  It  may  be  ad- 
mitted, that  whatever  is  true  of  navigable  rivers  and  their 
banks,  may  be  true  of  the  sea  and  of  its  shore.  But  the  case  of 
BaU  V.  Herbert  t  shews  that  the  doctrine  of  Bracton,  as  to  the 
banks  of  navigable  rivers,  however  warranted  by  the  civil  law,  is 
not  conformable  to  the  law  of  England.  ''And  as  touching 
ports,  and  the  public  right  to  them,"  says  Lord  Hale,  p.  84, 
'' Bracton  saith  true:  but,  with  this  allay,  that  the  law  of 
England  doth  thus  far  abridge  that  common  liberty  of  ports, 
that  no  port  can  be  erected  without  the  licence  or  charter  of  the 
King,  or  that  which  presumes  and  supposes  it,  viz.  custom  and 
prescription."  So  that  even  the  privilege  to  be  derived  from 
ports  cannot  be  in  its  nature  universal.  And,  as  to  ports.  Lord 
Hale,  ch.  6,  p.  73,  distinguishes  between  the  interest  of  property 
and  the  interest  of  franchise,  and  says,  that ''  if  A.  hath  the  ripa 
or  bank  of  the  port,  the  King  cannot  grant  liberty  to  unlade  on 
the  bank  or  ripa  without  his  consent,  unless  custom  hath  made 
the  liberty  thereof  free  to  all,  as  in  many  places  it  is."  Now, 
*such  consent  as  applied  to  the  natural  state  of  the  ripa  or  bank  [  *3i3  ] 
would  be  wholly  unnecessary,  if  every  man  had  a  right  to  land 
his  goods  on  every  part  of  the  shore  at  his  pleasure.  And,  if 
there  be  no  general  right  to  unlade  merchandise  on  the  shore, 
there  can  be  no  right  to  traverse  the  shore  with  carriages  or 
otherwise  for  the  purpose  of  unlading ;  and,  consequently,  the 
general  proposition  to  which  I  have  alluded  cannot  be  main- 
tained as  a  legitimate  conclusion  from  the  general  right  to 
navigate  the  water.  I  have  spoken  of  merchandise,  and  not  of 
fish ;  from  the  latter  I  studiously  abstain,  because  no  question 
of  that  kind  is  before  the  Court,  and  it  is  unnecessary  to  say  any- 
thing upon  it.  It  will  be  remembered,  also,  that  I  speak  only  of 
the  general  right,  which  is  a  matter  perfectly  distinct  from  those 
cases  of  necessity  that  often  arise  out  of  the  perils  of  navigation. 
Having  thus  shewn  that  the  general  proposition  cannot,  in  my 

t  1  R.  E.  695,  700  (3  T.  R.  253,  261). 

G  C  2 
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Blundell    opinion,  be  maintained,  I  return  to  the  particular  right  or  privi- 
Catteball.   ^®g®  claimed  in  the  present  case. 

One  of  the  topics  urged  at  the  Bar  in  favour  of  this  supposed 
right  was  that  of  public  convenience.  Public  convenience,  how- 
ever,  is,  in  all  cases,  to  be  viewed  with  a  due  regard  to  private 
property,  the  protection  whereof  is  one  of  the  distinguishing 
characteristics  of  the  law  of  England.  It  is  true,  that  property 
of  the  description  of  the  present  is,  in  general,  of  little  value  to 
its  owner ;  but  I  do  not  know  how  that  little  is  to  be  protected, 
and  much  less  how  it  is  ever  to  be  increased,  if  such  a  general 
right  be  established.  If  there  be  a  general  right  of  passage 
across  land  of  this  description  in  the  nature  of  a  highway,  by 
what  law  are  stake-nets,  or  other  implements  of  fishing,  to  be 
placed  there,  or  sand  or  stones  to  be  taken  away,  whereby  tbe 
I  •314  ]  exercise  of  the  right  *which,  as  claimed,  will,  in  its  universality, 
extend  itself  over  every  part  of  the  surface,  may  be  obstructed, 
or  rendered  less  convenient  ?  By  what  law  can  any  wharf  or 
quay  be  made  ?  These,  in  order  to  be  useful,  must  be  below  the 
high  water-mark,  that  vessels  or  boats  may  float  to  them  when 
the  tide  is  in ;  but  when  the  tide  is  out,  no  carriage  can  pass 
them.  In  some  parts  of  the  coast,  where  the  ground  is  nearly 
level,  the  tide  ebbs  to  a  great  distance,  and  leaves  dry  very  con- 
siderable tracts  of  land.  In  such  situations,  thousands  of  acres 
have,  at  different  times,  been  gained  from  the  sea  and  its  ann» 
by  embankments,  and  converted  to  pasture  or  tillage.  But  how 
could  such  improvements  have  been  made,  or  how  can  they  be 
made  hereafter,  without  the  destruction  or  infringement  of  this 
supposed  right?  And,  it  is  to  be  observed,  that  wharves,  quays, 
and  embankments,  and  intakes  from  the  sea,  are  matters  of  public 
as  well  as  private  benefit. 

Another  topic  relied  upon  by  the  defendant  was  usage  and  prac- 
tice. The  practice  of  modem  times  can  be  considered,  at  the 
utmost,  in  the  nature  only  of  evidence,  more  or  less  cogent 
according  to  its  extent  and  uniformity.  I  am  not  aware  of  any 
practice,  in  this  matter,  sufficiently  extensive  or  uniform  to  be 
the  foundation  of  a  judicial  decision.  It  was  said  at  the  Bar 
that  in  some  places  a  compensation  is  made  to  the  owner  of  the 
shore  ;  but  I  do  not  rely  on  this  assertion  as  a  ground  of  judg- 
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ment.     In  many  places,  doubtless,  nothing  is  paid.    In  some    Blundell 
parts,  the  King  is  the  owner  of  the  shore ;  and  it  is  not  probable   cattbball. 
that  any  obstruction  would  be  interposed  on  his  behalf  to  such  a 
practice.    Of  private  owners,  some  may  not  have  thought  it 
worth  while  to  advance  any  claim  or  opposition ;  others  may 
*have  had  too  much  discretion  to  put  their  title  to  the  soil  to      [  *3i5  } 
the  hazard  of  a  trial  by  an  unpopular  claim  to  a  matter  of  little 
value ;  others,  and  probably  the  greater  part,  may  have  derived 
or  expected  so  much  benefit  from  the  increased  value  given  to 
their  own  land  above  by  the  erection  of  houses  and  the  resort  of 
company,  that  their  own  interests  may  have  induced  them  to 
acquiesce  in,  and  even  to  encourage  the  practice,  as  a  matter 
indirectly  profitable  to  themselves.    But,  further,  the  practice, 
as  far  at  least  as  I  am  acquainted  with  it,  differs  in  degree  only, 
and  not  in  kind  or  quality,  from  that  which  prevails  as  to  some 
inland  wastes  and  commons ;  and  even  the  difference  in  degree 
is,  in  some  instances,  not  very  great.    Many  of  those  persons 
who  reside  in  the  vicinity  of  wastes  and  commons,  walk  or  ride 
on  horseback,  in  all  directions,  over  them,  for  their  health  and 
recreation ;  and  sometimes,  even  in  carriages,  deviate  from  the 
public  paths  into  those  parts  which  may  be  so  traversed  with 
safety.     In  the  neighbourhood  of  some  frequented  watering- 
places,  this  practice  prevails  to  a  very  great  degree ;  yet  no  one 
ever  thought  that  any  right  existed  in  favour  of  this  enjoyment, 
or  that  any  justification  could  be  pleaded  to  an  action  at  the  suit 
of  the  owner  of  the  soil. 

The  only  remaining  topic  adduced  for  the  defendant  was,  that 
the  right  may  be  considered  as  confined  to  those  instances  only 
wherein  it  can  be  exercised  without  actual  prejudice  to  the  owner 
of  the  shore,  and  subject  to  all  modes  of  present  use,  or  future 
improvement,  on  his  part ;  but  no  instance  of  any  public  right, 
so  limited  and  qualified,  has  been  found.  Every  public  right  to 
be  exercised  over  the  land  of  an  individual  is,  pro  tanto,  a 
diminution  of  his  private  rights  and  enjoyments,  both  ^present  [  *3i6  ] 
and  future,  so  far  as  they  may  at  any  time  interfere  with  or 
obstruct  the  public  right. 

But,  shall  the  owner  of  the  soil  be  allowed  to  bring  an  action 
against  any  person  who  may  drive  his  carriage  along  these  parts 
of  the  sea-shore,  whereby  not  the  smallest  injury  is  done  to  the 
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Blundell  owner  ?  The  law  has  provided  suitable  checks  to  frivolous  and 
Catteball.  vexatious  suits;  and,  in  general,  experience  shews  that  the 
owners  of  the  shore  do  not  trouble  themselves  or  others  for  such 
matters.  But  where  one  man  endeavours  to  make  his  o^m 
special  profit  by  conveying  persons  over  the  soil  of  another,  and 
claims  a  public  right  to  do  so,  as  in  the  present  case,  it  does  not 
seem  to  me  that  he  has  any  just  reason  to  complain,  if  the  owner 
of  the  soil  shall  insist  upon  participating  in  the  profit,  and 
endeavour  to  maintain  his  own  private  right,  and  preserve  the 
evidence  thereof.  For  these  reasons,  I  am  of  opinion  that  there 
is  not  any  such  common  law  right  as  the  defendant  has  claimed. 

Judgment  for  the  plaintiff. 


K.   B.     HILARY  TERM. 


1822.  DUNK  V.   HUNTERf 

r  822  ]  (5  Bam.  &  Aid.  322—327.) 

A  landlord  has  no  right  to  distrain,  unless  there  be  an  actual  demise 
to  the  tenant  at  a  fixed  rent ;  and,  therefore,  where  a  tenant  was  in 
possession,  under  a  memorandum  of  agreement  to  let  on  lease,  with  a 
purchasing  clause,  for  21  years,  at  the  net  clear  rent  of  63Z.,  the  tenant 
to  enter  any  time  on  or  before  a  particular  day :  Held,  that  this  only 
amounted  to  an  agreement  for  a  future  lease,  and  that,  no  lease  having;^ 
been  executed  and  no  rent  subsequently  paid,  the  landlord  was  not 
entitled  to  distrain. 

Bepleyin,  for  taking  and  distraining  plaintiff's  goods  in  his 
dwelling-house,  on  the  16th  March,  1821.  Avowry  that  plaintiff, 
for  one  year,  ending  February  11th,  1821,  held,  as  tenant  to 
defendant,  at  the  yearly  rent  of  68!.,  payable  quarterly,  and  thai 
defendant  distrained  for  one  year's  rent  in  arrear.  Plea,  first, 
that  he  was  not  tenant,  secondly,  that  the  rent  was  not  in  arrear. 
The  cause  was  tried  before  Burrough,  J.  at  the  last  Summer 
Assizes  for  Sussex,  when  it  appeared,  that,  on  the  19th  March, 
1819,  the  following  agreement  was  entered  into  between  the 
[  <*323  ]  parties.  ''  Memorandum  of  *an  agreement  between  Mrs.  Anne 
Hunter,  of  Southwick,  and  David  Dunk,  of  Brighton,  butcher. 

t  Since  the  Judicature  Acts  this      England:    see    Walsh   y.    Lonsdale 
case  is  no  longer  of  authority  in      (1882)  21  Oh.  Diy.  9.— F.  P. 
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Mrs.  Anne  Hunter  agrees  to  let  on  lease,  with  purchasing  clause,  Dukk 
for  the  term  of  21  years,  all  that  house  and  premises,  St.  James's  huntbb. 
Street,  present  tenant  Thomas  Lawler;  entering  on  the  said 
premises  by  D.  Dunk,  any  time  on  or  before  the  11th  day  of 
February,  1820,  at  the  net  clear  rent  of  68i.  per  year,  and  to 
keep  all  premises  in  as  good  repair  as  when  taken  to  (reason- 
able wear  allowed),  paying  on  entry  60Z.  in  ready  cash,  and  the 
rent  payable  quarterly.  The  term  for  7,  14,  or  21  years,  which 
term  Mr.  D.  Dunk  is  to  give  one  clear  year's  notice,  before  the 
expiration  of  either  of  the  above  term  of  years,  if  he  intends  to 
leave ;  if  purchases  before  the  expiration  of  the  above  term  by 
D.  Dunk,  he  is  to  pay  on  purchase  1,000  guineas."!  The  plain- 
tiff, under  this  agreement,  paid  the  sum  of  501.  on  the  10th 
February,  1820;  but  in  consequence,  as  it  was  said,  of  some 
arrangement  between  him  and  the  former  tenant,  he  did  not 
enter  into  the  occupation  of  the  premises  till  the  10th  April 
following.  In  the  March  preceding,  an  application  was  made,  and 
a  lease  tendered  to  the  defendant  to  execute,  but  she  declined  to 
do  so,  saying  she  had  found  that  she  could  not  grant  one.  No  rent 
had  been  paid  by  the  plaintiff.  The  jury  found  a  verdict  for  the 
defendant.  Marryat,  in  last  Michaelmas  Term,  obtained  a  rule 
nisi  for  entering  a  verdict  for  the  plaintiff,  on  the  ground  that 
the  above  agreement  did  not  amount  to  a  lease;  and  that,  unless 
the  plaintiff  held  under  a  demise,  at  a  specific  rent,  the  defen- 
dant had  no  right  to  distrain  for  rent-arrear.    And  now 

Oumey  and  Courthopc  shewed  cause:  [  824  ] 

In  this  case,  the  plaintiff  was  tenant  to  the  defendant,  for  the 
agreement  amounted  to  a  lease.  Here  the  defendant  agreed  to 
let  at  a  specified  rent,  and  the  plaintiff  has  paid  the  50/.,  and 
entered  into  possession  under  the  agreement.  He  cannot,  there- 
fore, now  say  that  he  did  not  hold  at  that  rent.  Then,  the  rent 
being  due,  the  distress  was  legal :  Tempest  v.  Bawling. I 

Marryat  and  Chitty,  contra  : 

There  must  be  a  demise  at  a  specific  rent,  in  order  to  entitle  a 

t  This  is  a  copy  of  the  original      ing  has  been  corrected, 
memorandom,  except  that  the  spell-         t  13  East,  18. 
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Dunk  landlord  to  distrain.  He  cannot  distrain  for  a  quantum  meruit. 
UuMTEE.  T^^^  only  remedy  in  such  a  case  is,  by  an  action  for  use  and 
occupation.  Then  if  so,  the  question  is,  whether  this  is  an 
agreement  for  a  lease,  or  a  lease ;  and  clearly,  it  is  the  former 
only.  Here  it  specifies,  that  defendant  agrees  to  let  on  lease 
with  a  purchasing  clause ;  that  shews  a  future  lease  must  have 
been  contemplated.  The  rent,  too,  must  mainly  depend,  for  its 
amount,  on  the  beneficial  clauses  which  were  to  be  introduced 
into  the  future  lease.  Hegan  v.  Johnson^  is  not  distinguishable 
from  the  present  case.  As  to  Tempest  v.  Bawling,  there  is  this 
distinction,  that  in  that  case  there  had  been  a  payment  of  rent ; 
which  there  has  not  been  here. 

Abbott,  Ch.  J. : 

On  looking  through  the  whole  of  this  instrument,  which  has 
obviously  been  framed  by  an  unlettered  person,  it  appears  to  me, 
that  this  is  only  an  agreement  preparatory  to  a  demise,  and  not 
an  actual  demise.  If  it  had  been  the  latter,  then  the  defendant 
[  *325  ]  *would  have  been  entitled  to  distrain  for  the  rent.  But  it  seems 
to  me  that  it  is  not  so.  It  has  not  any  one  of  the  forms  of 
a  lease.  It  begins  thus,  "Memorandum  of  an  agreement; 
Mrs.  Anne  Hunter  agrees  to  let  on  lease "  (which  obviously 
means  to  execute  a  lease)  ''with  a  purchasing  clause  for  the 
term  of  21  years,  the  tenant  to  enter  on  the  premises  at  any 
time  on  or  before  the  11th  February,  1820,  (fee."  Now,  looking 
at  this  instrument,  I  cannot  infer  when  the  tenancy  was  to  com- 
mence or  the  rent  to  become  due.  The  whole  is  left  in  doubt, 
and  it  is  manifest  that  this  was  intended  as  a  mere  memorandum 
of  an  agreement  to  grant  a  future  lease.  Then  the  question  is, 
whether  the  allegation  in  the  avowry  is  sustained  by  the  proof. 
A  party  has  no  right  to  distrain,  unless  there  be  a  fixed  rent 
agreed  upon ;  if  that  be  not  so,  the  law  gives  him  a  remedy  by 
the  action  for  use  and  occupation.  There  can  be  no  distress, 
unless  there  be  a  contract  for  an  actual  demise  at  a  specific  sum. 
Where  the  language  of  the  instrument  is  such,  as  to  make  it  a 
valid  contract  until  something  further  be  done,  such  instruments 
have,  in  some  cases,  after  an  actual  enjoyment  under  them,  been 

t    2  Taunt.   148.      [Not    now   law,    see    WaUh   v.    Lonsdale  (1882)  21 
Ch.  D.  9.— R.  C] 
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held  to  amount  to  an  actual  demise.    But  here,  it  does  not       Dukk 
amount  to  a  demise  at  a  certain  rent,  and  therefore  the  defendant     ud^teb. 
was  not  entitled  to  distrain,  and  cannot  sustain  the  allegation  in 
the  avowry.    The  rule  must  therefore  be  made  absolute. 

Baylby,  J. : 

The  allegation  in  the  avowry  is,  that  the  plaintiff  held  the 
premises  as  tenant  thereof  to  the  defendant,  by  virtue  of  a  demise 
thereof  to  him  the  plaintiff  theretofore  made.  The  first  question 
is,  whether  this  memorandum  of  an  agreement  amounts  to  a 
^demise  for  21  years.  If  it  does,  then  the  allegation  in  the  [  *d26  ] 
avowry  is  made  out  in  evidence.  In  the  case  of  Morgan  v. 
Bissell,^  the  rule  is  laid  down  thus,  that  although  there  are 
words  of  present  demise,  yet  if  you  collect  on  the  face  of  the 
instrument,  the  intent  of  the  parties  to  give  a  future  lease,  it 
shall  be  considered  an  agreement  only.  It  is  clear  in  this  case, 
that  the  memorandum  of  agreement  was  not  intended  to  operate 
as  a  present  demise.  We  cannot  ascertain  from  the  language  of 
the  instrument,  when  the  term  was  to  commence.  There  are  no 
words  of  demise,  nor  any  words  from  which  a  warranty  of  title 
may  be  implied,  as  would  be  the  case  if  the  word  ''grant"  had 
been  inserted.  The  meaning  of  the  parties  seems  to  have  been, 
that  if  the  defendant  entered  before  the  11th  February,  the  term 
was  to  commence  from  the  period  of  such  entry.  Upon  the 
whole,  therefore,  it  seems  to  me,  that  the  parties  contemplated 
the  execution  of  a  future  lease.  Then,  if  this  was  not  an  actual 
demise  for  21  years,  the  party  did  not  at  all  events  hold  at  the 
annual  rent  of  68Z.,  and  if  so,  the  plaintiff  by  law  could  not 
distrain,  the  rent  not  being  fixed.  If  a  person  bargains  for  a 
lease  for  21  years,  the  rent  is  estimated  upon  an  average  for  the 
whole  term,  and  it  may  be  of  no  benefit  to  the  party  whatever  for 
the  first  year  of  his  occupation.  Here,  the  rent  of  68L  is 
estimated  on  the  terms  of  there  being  a  lease  granted,  and  at  the 
time  when  the  distress  was  made,  no  lease  was  granted,  and  no 
payment  of  rent  had  taken  place.  I  think,  therefore,  that  the 
plaintiff  did  not  hold  the  premises  at  any  specific  rent,  and  that 

t  3  Taunt.  65.     [Held  overruled      Benjamin  (1839)  1   Per.  &  D.  440, 
by    Denmak,     Ch.    J.    Phillip    v.      444 ;  9  A.  &  E.  644.— B.  C] 


894  1822.     K.  B.     5  B.  &  ALD.  326—327.  [r.b. 

Dunk       the  defendant's  only  remedy  was  by  an  action  for  use  and 
HuNTEB.     *occupation,   in  which  the  amount  of   the  rent  would  be   a 
[  •327  ]      question  to  be  left  to  the  jury.     This  rule,  therefore,  must  be 
made  absolute. 

HOLROYD,  J. : 

I  am  of  opinion  that  the  defendant  was  not  entitled  to  distrain. 
This  did  not  operate  as  a  present  demise,  but  was  a  mere  agree- 
ment to  let  in  future,  and  by  a  different  instrument.  And  there 
is  nothing  to  shew,  that  it  was  the  intention  of  the  defendant  to 
part  with  the  premises  until  that  instrument  was  executed.  It  is 
clear,  that  an  agreement  to  grant  a  lease  does  not  amount  to  a 
letting.  Besides,  in  this  case,  there  are  subsequent  words 
relative  to  the  introduction  of  a  clause  for  purchasing,  which 
shew,  that  the  letting  was  to  be  by  a  particular  instrument 
containing  such  a  clause.  And  in  addition  to  this,  the  stipula- 
tion as  to  the  payment  of  50Z.  upon  entry,  is  quite  inconsistent 
with  this  being  an  actual  demise.  For  if  it  were  an  actual 
demise,  the  tenant  would  have  had  a  right  to  enter  immediately 
without  paying  that  sum.  I  think,  therefore,  that  the  defendant 
was  not  entitled  to  distrain,  and  that  the  rule  must  be  made 
absolute. 

Best,  J.  concurred. 

Rule  ahsolute. 


1822.  WEST   V.   ANDEEWS. 

[  828  ]  (5  Bam.  &  Aid.  328—329 ;  S.  C,  1  B.  &  C.  77 ;  2  Dowl.  &  Ey.  184.) 

I.  S.  being  the  master  of  the  workhouse,  appointed  by,  and  reoeiying 
orders  from,  the  guardians  of  the  poor  of  the  parish  of  W.,  bought  pro- 
visions from  A.  B.,  one  of  the  guardians :  Held,  that  A.  B.  was  liable 
to  the  penalty  of  100/.,  imposed  by  the  55  Oeo.  III.  c.  137,  s.  6.t 

Debt  on  55  Geo.  III.  c.  137,  s.  6,+  for  a  penalty  of  lOOZ. 
Declaration  stated,  that  defendant,   on   1st  June,   1820,   was 

t  Extended  or  explained  by  4  &  5  c.  122,  s.  44,  so  far  as  relates  to  the 

Will.  IV.  0.  76,  s.  51,  so  as  to  apply  churchwardens  and  overseers  of  a 

to  all  officers  appointed  under  that  parish  comprised  in  a  xmion. — R.  C. 
Act ;  and  repealed  by  31  &  32  Yict. 
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overseer  of  the  poor  of  Westhamperett,  in  Sussex,  and  during  west 
the  time  he  was  overseer,  furnished  and  supplied  in  his  own  andbbwb. 
name,  goods  and  provisions  for  the  support  of  the  poor.  The 
second  count  described  him  as  a  person  in  whose  hands  the 
collection  of  the  rates  was.  Plea,  general  issue.  At  the  trial 
before  Burbouoh,  J.  at  the  last  assizes  for  the  county  of  Sussex, 
it  appeared  that  defendant  was  one  of  the  guardians  of  the  poor 
for  the  parish,  and  that  the  poor-house  there  was  under  their 
control,  being  managed  by  one  Griffiths,  who  was  the  master  of 
the  poor-house  appointed  by  the  guardians,  and  receiving  his 
orders  from  them.  Griffiths  provided  for  the  poor,  having  a 
contract  at  so  much  per  head,  and  found  all  the  meat,  &c.  In 
the  year  1820,  he  bought  of  the  defendant,  then  being  such 
guardian  of  the  poor,  four  live  sheep  for  the  use  of  the  poor,  and 
paid  him  for  them.  The  learned  Judge  thought  this  not  a  case 
within  the  Act,  and  directed  a  nonsuit.  Gumey  having  in  last 
Michaelmas  Term  obtained  a  rule  nisi  for  a  new  trial, 

Marryat  shewed  cause : 

Here,  the  defendant  did  not  supply  the  sheep  to  the  parish, 
and  had  therefore  no  claim  on  the  parish.  His  claim  was  solely 
on  Griffiths,  who  had  a  standing  contract  with  the  parish,  and 
full  liberty  to  buy  from  whom  he  pleased.  The  object  of  *the  C  *329  ] 
Act  was  to  prevent  overseers  from  availing  themselves  of  their 
situation,  to  force  their  goods  on  the  parish.  In  Proctor  v. 
Manwaringf\  and  Pope  v.  Backhouse ^l  the  articles  were  supplied 
to  the  individuals  receiving  relief.  Here  that  was  not  the  case. 
If  any  complaint  was  made  of  the  provisions  supplied,  it  would 
be  made  not  to  the  defendant  alone,  but  to  the  whole  body  of 
guardians. 

Gumey  and  Merewether,  contra : 

The  case  falls  within  the  words  and  mischief  intended  to  be 
remedied  by  the  Act.  If  this  be  allowed,  one  guardian  may 
supply  meat,  another  flour,  &c. ;  and  then,  although  complaint 
might  be  made  to  the  general  body,  yet  they  would  be  all 
interested  not  to  do  justice. 

t  3  B.  &  Aid.  145.  X  8  Taunt.  239 ;  2  Moore,  186. 
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Wkbt  Abbott,  Ch.  J. : 
Andrews.  I  am  of  opinion  that  this  is  a  case  within  the  Act  of  Parlia- 
ment. Here  the  defendant  has  made  a  bargain  for  the  supply  of 
provisions  with  a  third  person,  who  has  the  contract  for  pro- 
viding for  the  poor,  and  whom  the  defendant,  in  conjunction  with 
others,  appoints  to  his  situation,  and  whose  conduct  it  is  his  duty 
to  superintend.  Under  these  circumstances,  it  seems  to  me,  that 
all  the  mischief  which  was  contemplated  by  the  Legislature 
would  arise,  if  we  were  to  hold  that  it  was  lawful.  I  am  there- 
fore clearly  of  opinion,  that  the  defendant's  case  falls  both  within 
the  words  and  spirit  of  the  Act  of  Parliament,  and  that  the  rule 
for  a  new  trial  must  therefore  be  made  absolute. 

Rule  ahsolute. 


Second  Trial. 
(1  B.  &  C.  77—84.) 

[At  a  subsequent  trial  the  plaintiff  obtained  a  verdict,  and  on 
a  rule  for  a  nonsuit  being  argued  on  various  grounds,  the  Goubt 
supported  the  verdict.] 


^-  GURNET  AND  Others  v.   LANGLANDS. 

[  330  ]  (5  Bam.  &  Aid.  330—333.) 

An  issue  having  been  directed  to  satisfy  the  Court  as  to  the  forgery  of 
a  signature  to  a  warrant  of  attorney,  a  verdict  was  found  establishing 
the  genuineness  of  it,  upon  evidence  satisfactory  to  the  Judge  who  tried 
the  cause  and  to  the  Court  upon  his  report  of  it.  In  the  course  of  the 
trial  an  inspector  of  franks,  who  had  never  seen  the  party  write,  was 
called  to  prove,  from  his  knowledge  of  handwriting  in  general,  that  the 
signature  in  question  was  not  genuine,  but  an  imitation :  this  evidence 
having  been  rejected,  the  Court  refused  to  disturb  the  verdict,  on  the 
ground  that  the  evidence,  even  if  admissible,  was  entitied  to  very  little 
weight ;  and  that  a  new  trial  ought  not  to  be  granted,  unless  for  the 
rejection  of  evidence  which  might  reasonably  have  altered  the  verdict. 
Qucere,  if  such  evidence  be  admissible  at  all. 

Feigned  issue  directed  by  the  Court  of  King's  Bench,  to  try 
whether  the  supposed  signature  of  Thomas  Oumey  the  plaintiff, 
to  a  certain  warrant  of  attorney,  dated  16th  April,  1821,  was 
forged.     At  the  trial  before  Wood,  B.  at  the  last  assizes  for 
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Surrey,  the  plaintiff,  in  support  of  the  aflfirmative  of  the  issue,  Gubney 
tendered  the  evidence  of  Joseph  Hume,  inspector  of  franks  at  the  lanolands. 
Post-office,  who  stated  that  he  was  unacquainted  with  the 
plaintiff's  handwriting,  and  was  then  asked  the  following  ques- 
tion :  "  Prom  your  knowledge  of  handwriting,  do  you  believe  the 
handwriting  in  question  to  be  a  genuine  signature,  or  an 
imitation?"  This  question  was  objected  to,  and  the  objection 
allowed  by  the  learned  Judge,  who  stated  in  his  report  the 
following  reasons:  "When  a  witness  has  seen  another  write,  or 
has,  by  receiving  notes  or  letters  from  him,  become  acquainted 
with  his  handwriting,  he  has  a  ground  of  forming  a  belief  as  to 
it.  But  where,  as  in  this  case,  he  acknowledges  that  he  had  not 
any  previous  acquaintance  whatever  with  the  handwriting  of  the 
plaintiff,  he  could  not,  as  I  conceived,  have  any  foundation  for 
his  opinion  or  belief,  whether  the  signature  in  question  was 
genuine  or  only  an  imitation ;  for  he  had  never  seen  or  had  any 
knowledge  of  that  of  which  it  was  supposed  to  be  an  imitation. 
There  is  no  general  known  standard  by  which  handwriting  can 
•upon  inspection  only  be  determined  to  be  counterfeited  without  [  •831  ] 
some  previous  knowledge  of  the  genuine  handwriting,  the  hand- 
writings of  men  being  as  various  as  their  faces.  Opinions  of 
skilful  engineers  and  mariners,  &c.  may  be  given  in  evidence  in 
matters  depending  upon  skill,  viz.  as  to  what  effect  an  embank- 
ment in  a  particular  situation  may  have  upon  a  harbour,  or 
whether  a  ship  has  been  navigated  skilfully.  Because,  in  such 
eases,  the  witness  has  a  knowledge  of  the  alleged  cause,  and  his 
skill  enables  him  to  judge  and  form  a  belief  of  the  effect.  I  had 
never  known  such  loose  general  evidence  admitted,  or  even 
offered,  and  it  struck  me»  that  the  admission  of  it  would  produce 
much  mischief,  and  greatly  endanger  written  securities."  The 
evidence  on  the  part  of  the  defendant  of  the  subscribing  witnesses 
to  the  warrant  of  attorney  and  others,  was  so  strong,  that  the 
jury  declared  themselves  satisfied,  and  found  a  verdict  for  the 
defendant.  Knowlys,  in  last  Michaelmas  Term,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  this  evidence  was 
admissible,  and  had  been  rejected.    And  now, 

Marryat  and  Gumey  shewed  cause,  and  suggested  that,  this 
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GuBMET     being  an  issue  to  satisfy  the  conscience  of  the  Court,  a  new  trial 
langlandb.  ought  not  to  be  granted,  unless  evidence  of  a  cogent  nature  had 
been  rejected.     A^d  they  contended,  that  whether  this  was 
admissible  or  not,  still  that,  at  all  events,  it  could  not  have  pro- 
duced any  alteration  in  the  verdict. 

Knowlys  and  Chittyy  contra  : 

Goodtitle  dem.  Rivett  v.  Braham^j:  and  Rex  v.  Cator,l  establish 
[  •332  ]  the  admissibility  *of  the  evidence.  In  Birch  v.  Crewe,  London 
sittings  after  Trinity  Term,  1821,  the  same  evidence  here  offered 
was  received  by  Abbott,  Ch.  J.  It  is  impossible  to  say  what 
effect  it  might  have  produced  on  the  jury,  because,  if  not 
overruled,  it  would  have  been  followed  up  by  the  evidence  of 
many  other  skilful  persons  to  the  same  effect.  And  when 
evidence  has  been  wholly  excluded,  the  Court  will  not  weigh  very 
nicely  what  effect  it  might  have  had  if  received. 

Abbott,  Ch.  J. : 

I  have  long  been  of  opinion  that  evidence  of  this  description, 
whether  in  strictness  of  law  receivable  or  not,  ought,  if  received, 
to  have  no  great  weight  given  to  it.  This  was  an  issue  directed 
by  the  Court,  in  order  to  enable  them  to  come  to  a  satisfactory 
conclusion  upon  a  rule  pending  before  them.  The  other  evi- 
dence in  this  case  was  of  so  cogent  a  description  as  to  have  pro- 
duced a  verdict  satisfactory  to  the  Judge  who  tried  the  cause ; 
and  I  can  pronounce  my  judgment  much  more  to  my  own 
satisfaction  upon  a  verdict  so  found,  than  if  this  evidence  had 
been  admitted,  and  had  produced  a  contrary  verdict.  For  I 
think  it  much  too  loose  to  be  the  foundation  of  a  judicial 
decision,  either  by  Judges  or  juries.  The  rule,  therefore,  for  a 
new  trial  must  be  discharged. 

Bayley,  J.  concurred. 

HOLROYD,  J. : 

I  have  great  doubt  whether  this  is  legal  evidence ;  but  I  am 
t  4  T.  E.  497.  t  2  East,  361 ;  4  Esp.  117. 
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perfectly  cleai:  that  it  is,  if  received,  entitled  to  no  weight ;  and      gurket 
this  being  an  issue  directed  to  satisfy  the  Court,  we  shall  best  lanolakdb. 
exercise  our  discretion  by  refusing  a  new  trial. 

Best,  J. :  [  383  ] 

There  can  be  no  doubt  that  this  is  not,  in  all  probability,  the 
natural  handwriting  of  the  party ;  for  it  is  clear,  that  if  at  the 
time  he  wrote  it  he  had  the  intention  to  dispute  the  deed,  he  would 
not  sign  it  in  his  usual  mode.  The  evidence,  therefore,  if 
received,  would  be  entitled  to  no  weight.  It  is  impossible  for 
any  person  to  speak  to  handwriting  being  an  imitation,  unless 
he  has  seen  the  original;  and  it  does  not  appear  to  me 
necessarily  to  follow  that  an  inspector  of  franks  has  pecuhar 
means  of  ascertaining  imitated  handwriting.  I  think,  at  all 
events,  this  evidence  was  properly  rejected,  sufficient  ground  not 
having  been  previously  laid  for  receiving  it.  But  still,  even  if  it 
was  receivable,  I  am  satisfied  that,  on  the  ground  stated  by  my 
LoBD  Chief  Justice,  this  rule  ought  to  be  discharged. 

RvZe  discharged. 


FAEEBEOTHEE  v.   SIMMONS.  ^• 

(5  Bam.  &  Aid.  333—335.)  [  333  ] 

The  agent  contemplated  by  the  17th  sect,  of  the  Statute  of  Frauds, 
who  is  to  bind  a  defendant  by  his  signature,  must  be  a  third  person,  and 
not  the  other  contracting  party ;  t  and  therefore,  where  an  auctioneer 
wrote  down  the  defendant's  name  by  his  authority  opposite  to  the  lot 
purchased:  Held,  that  in  an  action  brought  in  ^e  name  of  the 
auctioneer^  the  entry  in  the  book  was  not  sufficient  to  take  the  case 
out  of  the  statute. 

Assumpsit  by  the  plaintiff,  an  auctioneer,  against  the  defen- 
dant, for  not  taking  or  clearing  away  or  paying  the  purchase- 
money,  being  842.,  for  a  lot  of  turnips,  standing  and  being  on 
certain  land.  Second  count,  for  crops  of  turnips  bargained  and 
sold,  &c.  and  the  usual  money-counts.     Plea,  general  issue.    At 

t  See  this  rule  confirmed  by  the      6  Q.  B.  720;   40  L.  J.  Q.  B.  312.— 
decision  of  the  Exchequer  Chamber      B.  C. 
in  Sharman  v.  Brandt  (lb71)  L.  R. 
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[r.b« 


Fabe- 

BROTHER 

Simmons. 
[  *SSi  ] 


the  trial  before  Wood,  B.  at  the  last  assizes  for  the  connty  of 
Surrey,  the  only  question  was,  whether  there  was  a  sufficient 
contract  *in  writing  to  satisfy  the  Statute  of  Frauds.  It 
appeared  that  the  contract  given  in  evidence  was  the  book  in 
which  the  plaintiff  himself  had  written  down  the  different  bid- 
dings opposite  to  the  lots,  and  which  book  had  been  duly 
stamped.  The  learned  Judge  directed  a  verdict  for  the  plaintiff, 
reserving  to  the  defendant  liberty  to  move  to  enter  a  nonsuit. 
Marryat,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  that 
purpose,  and  cited  Wright  v.  DannahA 


Oumey  and  Abraham  now  shewed  cause : 

* 

This  was  no  interest  in  land  ;  for  the  turnips  having  ceased  to 
grow,  the  land  merely  was  a  warehouse  for  them.  But  even  if 
this  be  not  so,  the  book  is  sufficient  to  take  the  case  out  of  the 
statute.  For  the  plaintiff  may  be  considered  as  the  agent  of 
both  himself  and  the  defendant  for  the  purpose  of  reducing  the 
contract  into  writing.  The  case  of  Wright  v.  Dannali  is  distin- 
guishable. There  the  party  who  wrote  the  memorandum  was 
the  person  who  made  the  sale  for  his  own  benefit.  Here  it  is 
the  case  of  an  auctioneer,  who  has  no  personal  interest  in  the 
transaction. 


[  •336  ] 


Abbott,  Ch.  J. : 

The  most  favourable  way  for  the  plaintiff  is  to  treat  the 
question  as  a  case  of  goods  sold  and  delivered ;  and  then,  the 
goods  being  above  the  price  of  lOZ.,  the  case  will  fall  within  the 
17th  section  of  the  Statute  of  Frauds,  which  requires  some  note 
or  memorandum  in  writing  of  the  bargain,  to  be  made  and  signed 
by  the  parties  to  be  charged  by  it,  or  their  agents,  thereunto 
lawfully  authorised.  Now,  the  question  is,  whether  the  *writing 
down  the  defendant's  name  by  the  plaintiff,  with  the  authority 
of  the  defendant,  be  in  law  a  signing  by  the  defendant's  agent. 
In  general,  an  auctioneer  may  be  considered  as  the  agent  and 
witness  of  both  parties.  But  the  difficulty  arises,  in  this  case, 
from  the  auctioneer  suing  as  one  of  the  contracting  parties. 


t  11  R.  B.  693  (2  Camp.  203). 
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The  case  of  Wright  v.  Danndli  seems  to  me  to  be  in  point,  and       Fare- 
fortifies  the  conclusion  at  which  I  have  arrived,  viz.  that  the      ^^^^^^^ 
agent  contemplated  by  the  Legislature,  who  is  to  bind  a  defen-     Simmons. 
dant  by  his  signature,  must  be  some  third  person,  and  not  the 
other  contracting  party  upon  the  record. 

RuU  absolute. 


BENSLEY  AND  Akother  v.  BIGNOLD.f  1822. 

(5  Bam.  &  Aid.  335—342.) 


A  piinter  cannot  recover  for  labour  or  materials  used  in  printing  any 
work,  unless  he  affixes  his  name  to  it,  pursuant  to  the  39  Geo.  III. 
c.  79,  s.  27.t 


[836] 


Action  by  the  plaintiffs,  who  were  printers,  to  recover  the  sum 
of  92Z.  5«.  for  printing  a  pamphlet,  entitled,  ''  An  Elucidation  of 
the  System  of  Fire  and  Life  Insurance.*'  Part  of  the  charge 
was  for  printing  and  part  for  paper.  At  the  trial  before 
Abbott,  Ch.  J.  at  the  London  sittings  after  last  Hilary  Term, 
the  pamphlet  was  produced,  and  it  purported  to  be  printed  by 
Pinnock  and  Maunder,  267,  Strand,  and  not  by  the  plaintiffs. 
It  was  objected,  on  the  part  of  the  defendant,  that  the  plaintiffs 
could  not  recover,  the  89  Geo.  III.  c.  79,  s.  27,1  having  enacted, 
"  That  every  person  who  shall  print  any  paper  or  book  whatso- 
ever, which  shall  be  meant  or  intended  to  be  published  or  dis- 
persed, whether  the  same  shall  be  sold  or  given  away,  shall 
print  upon  the  front  of  every  such  paper,  if  the  same  *shall  be  [  'sss  ] 
printed  on  one  side  only,  and  upon  the  first  and  last  leaves  of 
every  paper  or  book  which  shall  consist  of  more  than  one  leaf, 
in  legible  characters,  his  or  her  name,  and  the  name  of  the  city, 
town,  parish,  or  place,  and  also  the  name  (if  any)  of  the  square, 
street,  lane,  court,  or  place  in  which  his  or  her  dwelling-house 
or  usual  place  of  abode  shall  be ;  and  every  person  who  shall 
omit  so  to  print  his  name  and  place  of  abode,  on  every  such 
paper  or  book  printed  by  him,  and  also  every  person  who  shall 
publish  or  disperse,  or  assist  in  publishing  or  dispersing,  either 

t  Stephens  v.  jBo&ttwo/i  (1832)  2  C.  Vict.  c.  24,  s.  1,  and  1st  schedule, 

&  J.  20^;   Cope  v.  Rowlands  (1836)  but  substantially  re-enacted  in  the 

2  M.  &  W.  149.  provision    corresponding  to  2   &  3 

X  Formally  repealed  by  32  &  33  Vict.  c.  12,  in  2nd  schedule.— E.  C. 
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Bbnsley  gratis  or  for  money,  any  printed  paper  or  book,  which  shall  have 
BiGNOLD.  been  printed  after  the  expiration  of  forty  days  from  the  passing 
of  this  Act,  and  on  which  the  name  and  place  of  abode  of  the 
person  printing  the  same  shall  not  be  printed  as  aforesaid,  shall, 
for  every  copy  of  such  paper  so  published  or  dispersed  by  him, 
forfeit  and  pay  the  sum  of  20Z."  It  was  contended,  that  the 
statute  being  imperative,  the  printer  must  print  his  name,  &c. 
and  that  the  case  must  be  governed  by  the  same  principles  as 
those  which  had  been  applied  to  other  prohibitory  statutes  ;  and 
Ribbans  v.  Crickett,^  Lightfoot  v.  Tenant,l  Law  v.  Hodson^^  and 
Langton  v.  Hughes.W  were  cited.  The  Lord  Chibp  Justicb 
directed  the  jury  to  find  a  verdict  for  the  plaintiff,  with  liberty 
to  the  defendant  to  move  to  enter  a  nonsuit.  A  rule  nisi  for 
that  purpose  having  been  obtained  in  last  Easter  Term, 

Scarlett  and  F.  Pollock  now  shewed  cause.  The  omission  to 
[  *337  1  insert  the  name  of  the  printer  on  the  pamphlet  *in  question  does 
not  constitute  such  a  breach  of  the  law  as  will  prevent  the 
plaintiffs  recovering  in  this  action.  It  is  a  well-established  rule, 
that  where  an  Act  creates  a  new  offence,  by  prohibiting  what  was 
lawful  before,  and  gives  a  specific  remedy  against  such  new 
offence,  that  remedy  must  be  pursued.  But  if  it  be  an  offence 
at  common  law,  an  indictment  is  also  maintainable.  Rex  v. 
Robinson.^  And  where  newly-created  offences  are  only  pro- 
hibited by  the  general  prohibitory  clause  of  an  Act  of  Parliament, 
an  indictment  will  lie ;  but  where  there  is  a  particular  prohibitory 
clause,  specifying  only  particular  remedies,  those  remedies  must 
be  pursued.  Rex  v.  Wright. \\  The  omission  to  insert  the  name 
of  the  printer  was  not  an  offence  at  common  law.  It  was  made 
so  by  a  statute  which  contains  no  general  prohibitory  clause,  but 
a  particular  clause,  which  is  not  prohibitory,  specifying  a 
particular  remedy.  It  is'  not,  therefore,  an  indictable  offence ; 
and,  if  not,  it  is  not  such  a  breach  of  a  law  as  to  operate  as  a  bar 
to  a  demand  otherwise  just.     It  is  true  that,  in  Mar  chant  v. 

t  1  Bos.  &  P.  264.  II  14  E.  E.  531  (1  M.  &  S.  593\ 

J  4  E.  E.  735  (1  Bos.  &  P.  651).  %  2  Burr.  803. 

§  10  E.  E.  513  (2  Camp.  147;  11  tt  1  Burr.  644. 
East,  300). 
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Evans,  j^  the  Court  of  Common  Fleas  decided  that  an  action  could  bbnelet 
not  be  maintained  by  a  printer  for  printing  and  publishing  a  bionolb. 
weekly  periodical  work,  printed  on  stamped  paper,  and  distri- 
buted as  newspapers,  unless  the  printer  lodged  his  name  at  the 
Stamp-office  in  an  affidavit,  or  had  his  name  and  place  of  abode 
printed  on  some  part  of  the  publication,  as  required  by  the 
88  Geo.  III.  c.  78,  s.  l.t  In  that  statute,  however,  there  was  a 
distinct  prohibitory  clause,  without  any  specific  penalty,  and  a 
separate  clause  with  a  penalty  annexed.  In  the  89  Geo.  m. 
there  is  no  prohibitory  clause  whatever,  *but  merely  a  particular  L  '338  ] 
regulating  clause,  protected  by  a  specific  penalty.  That  case, 
therefore,  confirms  the  distinction  which  has  been  laid  down  in 
many  former  cases,  between  a  prohibition  and  a  penal  enact- 
ment. The  cases  cited  at  the  trial  are  inapplicable  to  the 
present.  Law  v.  Hodson  was  decided  on  the  ground  of  fraud, 
and  the  other  three  cases  cited  were  cases  of  actual  prohi- 
bition. In  SvUivan  v.  Greaves,^  Gallini  v.  Laborie,\\  Steers  v. 
Lashley,^  Brovmy.  Turner, \\  Camden  v.  Anderson,ll  Mitchell 
V.  Cockbum,^^  Booth  v.  Hodgson,\\\\  Aubert  v.  Maze,^  Buck  v. 
Bucky^  Lof  house  v.  Wharton,^  Parkin  v.  Dick,^  Webb  v.  Brooke,^ 
Marchant  v.  Evans,^  and  Cannan  v.  Bryce,^  either  an  indictment 
might  have  been  supported  at  common  law,  or  the  statute 
in  each  particular  case  contained  distinct  words  of  prohibi- 
tion, or  such  as  rendered  the  contract  null  and  void  ub 
initio.  The  cases  of  Tenant  v.  Elliott,^  Farmer  v.  Busseli,^ 
Robinson  v.  Bland,^  Faikney  v.  Reynous}  and  Petrie  v. 
Hannay,^  are    authorities   to   shew   that  a  defendant  is  not 

t  2  B.  Moore,  14 ;  8  Taunt.  142.  ••  11  R.  R.  258  (2  Gamp.  221 ;  11 

t  Repealed  6  &  7  Will.  IV.  c.  76,  East,  502). 
e.  32.— E.  C.  «  3  Taunt.  6. 

§  Park  on  Insurance,  8.  '  2  Moore,  14 ;  8  Taunt  142. 

II  2  B.  R.  581  (5  T.  R.  242).  ».22  R.  R.  342  (3  B.  &  Aid.  179). 

IT  6  T.  R.  61.  »»  4  R.  R.  755  (1  Bos.  &  P.  3). 

tt  7  T.  R.  630 ;  2  Esp.  631.  >  1  Bos.  &  P.  296. 

tt  1  Bos.  &  P.  272 ;   5  T.  R.  709 ;         ^2  Burr.  1077. 
6  T.  R.  72:J ;  8  T.  R.  43,  ».  »  4  Burr.  2069. 

§§  2  H.  Bl.  379.  "  3  T.  R.  419.   [Oyerrnled  Cannan 

nil  6  T.  R.  405.  V.  Bryce  (1819)  22  R.  R.  342  (3  B.  & 

•  5  R.  R.  624  (2  Bos.  &  P.  371).  Aid.  179);  Fisher  v.  Bridges  (1854) 

k  1  Camp.  547,  550.  3  E.  &  B.  642.— R.  0.] 


1  Camp.  550,  n. 
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BsNSLEY  allowed  upon  all  occasions  to  avail  himself  of  illegality  as 
BioKOLD.  A  protection  against  a  just  demand,  even  in  transactions  in 
contravention  of  the  policy  of  particular  statutes.  In  (xremaire 
V.  Le  Clerc  Boia  Vahn,\  it  was  held,  that  a  person  not 
licensed  as  a  surgeon,  according  to  the  8  Hen.  YIII.  c.  11, 
[  *S39  ]  may  recover  for  business  done  on  a  quantum  *mervitf  the  Act 
not  being  prohibitory,  but  merely  penal.  The  words  of  the 
Act  are,  ''  no  person  shall  take  upon  himself  to  exercise  physic 
or  surgery,  &c.  without  license,  under  penalty  of  51.  per  month.'* 
In  Hodgson  v.  Temple,l  it  was  held,  that  a  person  selling  spirits 
to  a  retail  dealer,  who  is  also  a  distiller,  which  union  of  trade  is 
prohibited  by  the  26  Geo.  III.  c.  78,  s.  54,  may  recover,  although 
he  knew  that  the  spirits  were  to  be  used  in  the  distillery ;  and  in 
Johnson  v.  Hudson,^  it  was  held,  that  an  unlicensed  dealer  in 
tobacco  might  recover  in  an  action  for  tobacco  sold  and  delivered, 
notwithstanding  the  statute  29  Geo.  III.  c.  68,  s.  70,  which 
enacts  that  every  person  who  shall  deal  in  tobacco  shall,  before 
he  shall  deal  therein,  take  out  a  license,  and  by  s.  7  this  license 
was  to  be  renewed  yearly,  under  a  penalty  of  501.  The  ground 
of  the  decision  in  that  case  was,  that  there  was  no  clause  what- 
ever making  the  contract  illegal,  but  that,  at  most,  it  was  a  mere 
breach  of  a  revenue  regulation,  which  was  protected  by  a  specific 
remedy.  The  three  cases  last  cited  are  strong  authorities  in 
favour  of  the  plaintiffs'  right  to  recover  in  this  action :  besides, 
in  this  case,  a  great  part  of  the  plaintiffs'  demand  arises  in 
respect  of  the  paper  provided  by  them  for  printing,  and  for  that, 
at  all  events,  they  are  entitled  to  recover. 

Oumey,  contra  ^  was  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  the  rule  for  entering  a  nonsuit  must  be 

made  absolute.    Where  a  statute  directs  a  particular  thing  to  be 

done,  it  must  be  done.    And  if  there  be  an  omission  to  do  the 

[  •840  ]      thing  required,  it  is  not  any  excuse  that  the  party  did  *not 

intend  to  commit  a  fraud.     This  is  a  rule  generally  acted  upon 

t  2  Gamp.  144.  1  Marsh.  5). 

t  14  B.  E.   738  (5  Taunt.   181;  §  10  E.  E.  465  (11  East,  180). 
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in  the  Exchequer,  in  cases  arising  out  of  the  breach  of  the  Benslet 
revenue  laws,  by  which  particular  things  are  directed  to  be  done  biokold. 
or  omitted.  The  object  of  the  89  Geo.  III.  c.  79,  manifestly  was 
to  ascertain,  Ist,  who  the  printer  of  every  publication  is ;  and 
2ndly,  through  him  to  ascertain  the  author.  The  27th  sec.  of  that 
statute  requires,  that  every  person  who  shall  print  any  paper  or 
book,  shall  print  upon  the  first  and  last  leaves  of  such  paper  or 
book  his  or  her  name,  (not  the  name  of  any  employer,)  and  the 
name  of  his  or  her  place  of  residence.  The  statute  therefore 
contains  a  positive  direction,  that  the  name  shall  be  so  printed. 
Here,  that  has  not  been  done,  and  the  omission  to  print  the 
name  was  a  direct  violation  of  the  statute.  And  I  am  of  opinion, 
that  a  party  cannot  be  permitted  to  sue  either  for  work  and 
labour  done  or  for  materials  provided,  where  the  whole  combined 
forms  one  entire  subject-matter,  made  in  direct  violation  of  the 
provisions  of  an  Act  of  Parliament.  The  rule  for  entering  a  non- 
suit must  therefore  be  made  absolute. 

Batley,  J. : 

The  89  Geo.  III.  c.  79,  establishes  several  regulations  for 
public  purposes.  It  requires  that  certain  acts  shall  be  done,  and 
makes  it  penal  for  any  person  to  neglect  to  do  those  acts. 
The  omission  to  do  them  is  a  direct  violation  of  the  law :  and  a 
party  cannot  be  permitted,  in  a  court  of  law,  to  recover  for  work 
and  labour  done  in  direct  violation  of  the  law.  Where  a  pro- 
vision is  enacted  for  public  purposes,  I  think  that  it  makes  no 
difference  whether  the  thing  be  prohibited  absolutely  or  only 
under  a  penalty.  The  public  have  an  interest  that  the  thing 
shall  not  be  *done,  and  the  objection  in  this  case  must  prevail,  [  ^Sii  ] 
no.t  for  the  sake  of  the  defendant,  but  for  that  of  the  pubUc. 

HOLBOTD,  J. : 

The  principle  applicable  to  the  present  case  is  fully  established 
by  many  decided  authorities.  There  does  not  appear  to  me  to 
be  any  sound  distinction  between  those  cases  where  a  statute 
requires  a  thing  to  be  done,  and  where  it  prohibits  it  from  being 
done.  Here  the  Act  requires  the  printer's  name  to  appear  on 
the  book,  which  is  in  effect  the  same  as  if  it  prohibited  him  from 
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Benblet  printing  any  work  without  affixing  his  name  to  it.  Supposing, 
BioNOLD.  however,  that  there  is  a  distinction  between  those  cases  where  a 
thing  is  prohibited  generally,  and  where  it  is  prohibited  only 
under  a  penalty,  in  this  case  it  is  not  merely  prohibited  under  a 
penalty,  for  here  the  Act  expressly  requires,  that  the  printer's 
name  shall  be  printed,  which  is  the  same  thing  as  if  it  had 
expressly  prohibited  him  from  printing  a  work  without  doing  so. 
The  rule  therefore  must  be  absolute. 

Best,  J. : 

The  distinction  between  nuda  prohibita  and  mala  in  ae  has  been 
long  since  exploded.  It  was  not  founded  upon  any  sound  prin- 
ciple, for  it  is  equally  unfit,  that  a  man  should  be  allowed  to  take 
advantage  of  what  the  law  says  he  ought  not  to  do,  whether  the 
thing  be  prohibited,  because  it  is  against  good  morals,  or  whether 
it  be  prohibited,  because  it  is  against  the  interest  of  the  State. 
The  object  of  the  89  Geo.  III.  was  to  provide  the  most  effectual 
means  of  discovering  the  authors  of  every  publication,  in  order 
that  they  might  be  made  answerable  for  the  contents,  and  for 
that  purpose,  it  has  directed,  that  all  the  parties  concerned  in 
[  •342  ]  bringing  the  publication  into  the  world,  whether  printers  *or 
publishers,  shall  be  made  known.  Here,  the  printer's  name  has 
not  been  printed  upon  the  publication  as  required  by  the  Act  of 
Parliament,  and  that  being  so,  there  is  no  legal  contract  on  which 
an  action  can  be  founded,  inasmuch  as  the  thing  was  done  in 
direct  violation  of  the  law.  The  case  of  Marchant  v.  Evans  is 
precisely  in  point.  I  am  of  opinion,  therefore,  that  this  pamph- 
let having  been  sent  out  without  the  name  of  the  printer,  he 
cannot  recover  for  the  labour,  or  for  the  materials  used  in  print- 
ing it.    The  rule  must  therefore  be  made  absolute. 

Rule  absolute. 
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SLEAT  AND  Others  v.   FAGG.t  1822. 

(5  Bam.  &  Aid.  342—350.)  [1^2  ] 

A  parcel  containing  country  banker's  notes  of  the  value  of  1,300/., 
and  addressed  to  their  clerk  in  order  to  conceal  the  nature  of  its  con- 
tents, was  delivered  to  the  carrier,  without  any  notice  of  its  value,  to  be 
carried  by  a  mail  coach,  and  was  accepted  by  him  to  be  so  carried.  The 
parcel  was  sent  by  a  different  coach,  and  was  lost.  The  carriers  had 
previously  given  notice  that  they  would  not  be  answerable  for  any 
parcel  above  5/.  in  value,  if  lost  or  damaged,  unless  an  insurance  were 
paid.  No  insurance  having  been  paid  in  this  case :  Held,  notwithstand- 
ing, that  the  caiTier  was  responsible  for  the  loss. 

Dbclaration  stated,  that,  in  consideration  that  the  plaintiffs, 
at  the  request  of  the  defendant,  had  caused  to  be  delivered  to  the 
defendant  a  parcel,  containing  promissory  notes  for  payment  of 
money,  country  bank  notes,  and  other  notes,  of  the  value  of 
8,000{.,  and  certain  promissory  notes  by  the  plaintiffs,  for  the 
pajrment  of  money  on  demand  to  the  bearer  thereof,  to  be  for- 
warded by  defendant  for  plaintiffs,  towards  Christchurch,  in  the 
county  of  Hants,  for  a  certain  reward  to  defendant  in  that  behalf, 
defendant  undertook  to  forward  such  parcel  towards  Christchurch, 
by  a  certain  coach  called  the  Fool  mail.  Breach,  that  defendant 
did  not  forward  the  parcel  by  the  Fool  mail,  but,  on  the  contrary, 
♦caused  the  parcel  to  be  sent  by  a  certain  other  coach,  whereby  [  *8i3  ] 
the  parcel  and  contents  were  lost  to  plaintiff.  Flea,  iion-as^ump- 
sit.  At  the  trial,  before  Abbott,  Gh.  J.  at  the  London  sittings 
after  last  Hilary  Term,  the  following  appeared  to  be  the  facts  of 
the  case.  The  plaintiffs  were  bankers,  resident  at  Christchurch, 
in  the  county  of  Hants,  and  issued  promissory  notes,  payable  at 
their  agents'  in  London,  Messrs.  Rogers,  Towgood  &  Co.  The 
latter,  for  a  considerable  time,  had  been  in  the  habit  of  sending, 
on  the  first  of  every  month,  a  parcel,  containing  a  large  quantity 
of  notes,  paid  by  them  on  account  of  the  plaintiffs  during  the 
preceding  month,  addressed  to  Mr.  Angier,  Christchurch,  Hants, 
he  then  being  the  head  clerk  in  the  plaintiffs'  banking  house. 
These  parcels  were  sent  to  the  office  of  the  defendant,  at  the 
Bell  and  Crown,  Holbom,  for  the  purpose  of  being  forwarded  by 

t  See  also  Qamett  v.  WHlan,  p.  276,  ante.—Bn  C. 
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Slbat  them  to  Christchurch  by  the  Pool  mail,  and  were  not  insured  as 
faoq.  parcels  of  value.  On  the  1st  December,  1820,  Rogers,  Towgood 
&  Go.  delivered  at  the  office  of  the  defendants  in  Holborn,  a  brown 
paper  parcel,  containing  notes  of  the  plaintiff  to  the  amount  of 
1,800Z.  It  was  addressed  to  "  R.  Angier,  Christchurch,  Hants, 
per  mail,"  and  the  defendant's  book-keeper  booked  it  to  go  by  the 
mail.  It  was  in  fact  sent  by  a  Southampton  light  coach,  which 
went  from  the  same  office  at  half  past  four  in  the  evening.  It 
was  the  practice  at  the  office  to  send  all  parcels  addressed  to 
Christchurch,  which  arrived  at  the  office  before  that  hour,  by  the 
light  coach,  and  the  defendants  had  so  sent,  for  several  preceding 
months,  the  parcels  which  had  been  addressed  to  Mr.  Angier, 
and  which  had  been  directed  to  go  by  the  mail.  The  Southamp- 
ton light  coach  left  the  inn  in  Holborn  at  half  past  four ;  it 
[«3U]  stopped  *for  supper  and  other  purposes  on  the  road;  and  at 
Southampton  the  parcels  are  taken  out  to  be  ready  when  the 
mail  arrives.  The  mail  leaves  the  Bell  and  Grown  in  Holborn 
at  half  past  seven  in  the  evening,  and  arrives  at  Southampton 
about  twenty  minutes  after  the  light  coach,  and  then  any  parcels 
coming  by  the  other  coach,  addressed  to  Christchurch,  are  put 
into  the  mail,  and  forwarded  to  Ringwood,  where  such  parcels 
are  then  put  into  a  mail-cart,  and  conveyed  to  Christchurch. 
Neither  of  these  coaches  went  the  whole  way  from  London  to 
Christchurch.  The  price  of  the  carriage  of  such  parcels  was  the 
same  by  both  coaches.  It  appeared  that  the  defendant  had 
given  notice  that  he  would  not  be  answerable  for  any  article 
exceeding  5Z.  value,  if  lost,  stolen,  or  damaged,  unless  the  article 
were  insured ;  and  the  plaintiffs  were  cognizant  of  that  notice. 
Where  an  article  was  insured  as  a  parcel  of  value,  it  was  the 
practice  in  the  defendant's  office  to  place  it  while  there  in  an  iron 
chest,  and  upon  loading  the  coach,  to  place  it  in  the  boot  of  the 
coach,  with  the  heavy  luggage  over  it,  so  as  that  it  could  not  be 
taken  out  without  removing  the  superincumbent  articles.  The 
parcel  in  question  not  having  been  insured  as  a  parcel  of  value, 
was  placed  under  the  seat  in  the  inside  of  the  coach,  and  was 
lost.  The  defendant's  book-keeper  stated  that  he  had  always 
supposed  the  parcels  sent  to  the  plaintiffs  to  contain  some 
monthly  publication.     On  that  day  on  which  the  parcel  in 
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question  was  lost,  a  person  who  booked  himself  late  in  the  even-  slbat 
ing,  in  the  name  of  Jones,  for  Southampton,  as  an  inside  passen-  faog. 
ger,  and  who  was  present  when  the  coach  was  loading,  and  heard 
the  names  of  the  persons  to  whom  the  di£ferent  parcels  were 
addressed  called  over,  went  by  the  coach  as  far  as  Famham, 
saying  that  he  meant  to  sleep  there,  bat,  upon  enquiry,  no 
information  *could  afterwards  be  obtained  there  respecting  him,  [  *345  ] 
and  there  was  very  little  doubt  that  he  was  the  person  who  had 
stolen  the  parcel.  On  the  following  morning,  some  of  the  notes, 
to  the  amount  of  1,050Z.,  were  presented  for  payment  at  Messirs. 
Bogers,  Towgood  &  Go.  and  paid.  The  defendant,  W.  G.  Bogers 
and  G.  Blayney  were  the  proprietors  of  the  Fool  mail;  the 
defendant  and  two  other  different  persons  were  the  proprietors 
of  the  Southampton  light  coach.  Upon  these  facts  the  Lord 
Ghief  Justice  was  of  opinion,  that  if  there  had  been  a  mail-coach 
travelling  the  whole  way  from  London  to  Ghristchurch,  the 
plaintiffs  would  have  been  entitled  to  recover ;  but  the  fact  being 
otherwise,  he  left  it  to  the  jury  to  consider  whether  the  risk  was 
increased  by  sending  the  parcel  by  the  Ught-coach  instead  of  the 
mail ;  telling  them,  if  they  were  of  opinion  that  the  risk  of  loss 
was  increased  by  sending  the  parcel  by  the  substituted  mode  of 
conveyance,  they  should  then  find  their  verdict  for  the  plaintiffs. 
A  verdict  was  found  for  the  plaintiffs  for  1,050^.  A  rule  nisi 
having  been  obtained  in  last  Michaelmas  Term  for  a  new  trial, 
on  the  ground  that  the  carrier  was  in  this  case  protected  by  the 
terms  of  his  notice,  the  parcel  not  having  been  insured, 

Scarlett,  Marryat,  and  F.  Pollock,  now  shewed  cause : 

The  defendant  is  not  protected  by  his  notice ;  for  this  is  a  case 
not  of  negligence  in  the  course  of  the  performing  contract,  but  of 
non-performance  of  the  contract.  The  defendant  contracted  to 
send  by  one  coach,  and  in  fact  he  sent  by  another.  If  a  pur- 
chaser of  goods  directs  the  vendor  to  send  them  by  a  particular 
ship,  and  he  sends  them  by  another,  and  they  are  lost,  *the  [  'Sie  ] 
vendor  would  clearly  be  responsible.    Here  too,  the  jury  have  * 

found  that  the  risk  was  increased  by  the  defendant  having  sent 
the  parcel  by  the  light  coach  instead  of  the  mail.  The  want  of 
notice  to  the  carrier  of  the  value  of  the  parcel,  might  possibly 
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slbat       have  been  an  answer  to  this  action,  if  the  parcel  had  been  sent 
faog.       "^7  ^^^  ^ool  mail,  and  lost  in  the  coarse  of  conveyance. 

Littledale  and  Parke,  contra : 

No  notice  having  been  given  to  the  defendant  of  the  value  of 
the  parcel,  he  is  discharged  from  liability  by  the  stipulation  in 
his  notice,  that  he  will  not  be  answerable  for  any  goods  above  a 
certain  value  unless  insured.  In  BaUon  v.  Donovan,^  it  was 
held,  that  any  unfair  concealment  of  the  value  of  the  parcel  by 
the  party  sending  it  discharges  the  carrier,  and  Batlet,  J.  there 
says,  "  that  the  holding  out  as  an  ordinary  risk,  what  is  really 
an  extraordinary  one,  is  a  legal  fraud."  In  this  case,  the  notes 
were  inclosed  in  a  brown  paper  parcel,  and  addressed  to  a  clerk 
of  the  plaintiffs,  for  ttie  very  purpose  of  concealing  the  nature  of 
the  contents  from  third  persons,  but  the  defendant  was  thereby 
also  deceived,  and  was  induced  to  consider  it  as  a  parcel  of  no 
value,  and  to  place  it  in  a  part  of  the  coach  where  parcels  of 
little  value  are  usually  placed.  It  is  true,  that  the  defendant 
undertook  to  carry  this  parcel  by  the  Fool  mail,  but  that  special 
undertaking  cannot  vary  the  consequences  of  any  breach  of  the 
contract.  The  defendant  enters  into  the  contract  to  carry  by  a 
particular  conveyance,  on  the  condition  only,  that  the  party  shall 
deal  fairly,  and  not  commit  any  fraud.  In  Batson  v.  Donovany 
[  *347  J  *there  was  a  mere  omission  on  the  part  of  the  plaintiff,  to  give 
the  carrier  notice  of  the  value  of  the  parcel ;  here  there  is  an 
additional  circumstance,  the  parcel  is  addressed  to  a  clerk  of  the 
plaintiffs,  for  the  very  purpose  of  concealing  the  nature  of  its 
contents,  and  that  was  a  fraud  upon  the  defendant,  and  nullified 
the  contract.  In  Nicholson  v.  Willan,l  the  defendants,  who  were 
proprietors  of  a  mail  and  heavy  coach,  contracted  to  send  a  par- 
cel by  the  mail ;  it  was  booked  for  the  heavy  coach,  and  it  was 
lost.    They  were  held  not  to  be  liable  for  the  loss. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  there  is  no  ground  for  disturbing  this 
verdict.  I  cannot  say  that  the  non-communication  of  the 
contents  of  the  parcel  to  the  carrier,  and  the  directing  of  it  to  a 

t  22  B.  B.  599  (4  B.  &  Aid.  21).  %  1^  ^'  I^-  745  (5  East,  507). 
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clerk  of  the  plaintiff  for  the  purpose  of  concealing  its  contents,  Sleat 
was  such  a  fraud  upon  the  carrier  as  to  make  his  contract  null  FAoa. 
and  void.  It  has  been  held,  indeed,  that  a  plaintiff  shall  not  be 
allowed  to  complain  of  a  neghgent  performance  of  the  contract 
by  the  carrier,  where  that  negligence  has  been  occasioned  by  the 
plaintiff's  own  act,  viz.  by  his  treating  the  parcel  as  a  thing  of  no 
value.  This,  however,  is  not  the  case  of  the  negligent  perform- 
ance of  the  contract,  but  of  a  refusal  altogether  to  perform  it,  for 
the  defendant  did  not  send  the  parcel  by  the  Pool  mail  as  he 
had  contracted  to  do.  This  forms  a  material  distinction  between 
this  case  and  that  of  Batson  v.  Donovan.  Besides,  in  this  case, 
the  jury  have  expressly  found,  that  by  the  substituted  mode  of 
conveyance,  the  property  was  exposed  to  greater  risk  than  it 
would  have  been,  had  it  been  sent  by  the  mode  elected  *by  [  •348  ] 
the  plaintiffs.  For  these  reasons,  I  think  that  the  rule  for  a 
new  trial  must  be  discharged. 

Batlby,  J. : 

In  Batson  v.  Donovan^  the  very  ground  of  action  against  the 
carriers  was  a  neghgent  performance  of  their  duty,  and  it  was* 
held,  that  the  plaintiff  in  that  case  could  not  make  that  negli- 
gence a  ground  of  action,  because  he  had  superinduced  it  by  his 
own  neglect,  in  not  communicating  the  value  of  the  parcel  to  the 
defendants.  If  that  had  been  done,  they  would  probably  have 
placed  it  in  a  more  secure  part  of  the  coach.  In  that  case,  the 
carriers  in  performance  of  their  contract  placed  the  parcel  in  the 
coach,  and  the  foundation  of  the  charge  against  them  was  mere 
negligence  in  the  course  of  performing  their  contract.  This  is  a 
case  not  merely  of  negUgence,  but  of  misfeasance;  for  the 
defendant  received  the  parcel  for  the  purpose  of  conveying  it  by 
the  Fool  mail,  of  which  he  was  a  proprietor.  He,  however, 
divests  himself  of  his  charge,  and  sends  it  by  another  convey- 
ance, of  which  all  the  same  persons  were  not  proprietors.  The 
defendant,  therefore,  did  not  carry  it  in  pursuance  of  his 
contract,  but  substituted  a  different  carrier,  and  that  being  so, 
this  case  is  governed  by  the  decision  of  the  Court  in  Oamett  v. 
WilianA  If  the  defendant  had  sent  the  parcel  by  the  mail  in 
t  P.  276,  ante  (5  B.  &  Aid.  63). 
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Slkat       pursuance  of  his  contract,  I  should  have  been  of  opinion  that 

Fagq.       under  the  circumstances  of  the  case,  he  would  not  have  been 

liable  for  the  loss.    But  having  sent  it  by  a  different  mode  of 

conveyance,  I  am  of  opinion  that  he  is  liable,  and  consequently, 

that  this  rule  must  be  discharged. 

f  849  ]         HOLROYD,  J. : 

I  am  also  of  opinion  that  in  this  case  there  ought  not  to  be  a 
new  trial.  The  question  is,  whether  the  carrier  is  protected  from 
the  loss  in  question  by  the  terms  of  his  notice.  I  think,  that  in 
cases  of  misfeasance  a  carrier  is  not  thereby  exempted  from  loss. 
This  is  clearly  a  case  of  misfeasance.  It  is  not  mere  neglect  in 
the  course  of  performing  the  contract,  but  an  absolute  refusal  by 
the  defendant  to  execute  the  engagement  entered  into  by  him ; 
for  here  he  contracted  to  send  by  one  conveyance,  the  proprietors 
of  which  would  be  responsible  in  case  of  loss,  and  he  sends  by 
another  owned  by  different  proprietors.  This,  therefore,  is  not 
a  mere  breach  in  the  mode  of  performance,  but  is  in  direct 
contravention  of  his  contract,  and  therefore  a  direct  misfeasance. 
The  plaintiffs  in  this  case  might  have  declared,  that  they  having 
delivered  to  the  defendant  a  parcel  for  a  particular  purpose,  he, 
by  a  direct  misfeasance,  converted  it  to  a  different  purpose,  and 
a  count  in  trover  might  have  been  joined.  I  entertained  some 
doubts  in  the  course  of  the  argument,  whether  assumpsit  was 
the  proper  form  of  action,  on  the  ground  that  the  concealing 
from  the  defendant  the  value  of  the  parcel  might  be  considered 
such  a  fraud  on  the  part  of  the  plaintiffs,  as  to  annul  the  contract 
altogether,  and  then  the  party  must  have  had  recourse  to  his 
remedy  for  the  misfeasance.  But,  upon  further  consideration,  I 
am  of  opinion,  that  the  contract  was  not  rendered  wholly  void 
by  that  act  of  the  plaintiffs.  For  it  appeared  that  the  defendant 
would  have  sent  the  parcel  by  the  same  coach,  even  if  the 
plaintiffs  had  described  it  as  a  parcel  of  value,  inasmuch  as  all 
parcels  sent  to  the  office  before  a  certain  hour,  were  forwarded 
by  that  coach :  and,  therefore,  the  concealment  of  the  value  was 
[  •850  ]  not  the  cause  of  the  non-performance  of  the  *contract,  in  which 
respect  this  case  is  distinguishable  from  Batson  v.  Danox^an. 
There  the  foundation  of  the  action  was  the  negligence  of  the 
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carriers  in  the  course  of  performing  the  contract ;  here  the       Slbat 
ground  of  action  is  an  absolute  refusal  to  perform  the  contract.       fIgq, 
For  these  reasons,  I  am  of  opinion,  that  the  plaintiffs  in  this 
case  are  entitled  to  recover,  and  that  the  rule  for  a  new  trial 
must  be  discharged. 

Best,  J. : 

I  had  the  misfortune  to  differ  from  the  rest  of  the  Court  in 
Batson  v.  Donovan,  and  the  opinion  I  dehvered  in  that  case 
continues  unaltered.  The  only  circumstance  from  which  fraud 
is  attempted  to  be  inferred  in  this  case  is  that  the  parcel  was 
directed  to  Mr.  Angler,  (who  was  not  the  owner,)  in  order  that 
it  might  not  be  known  to  be  a  banker's  parcel.  That,  however, 
is  not  a  circumstance  which  affords  such  evidence  of  fraud  as  to 
avoid  the  contract :  there  must  be  a  positive  fraud.  Here  there 
is  a  mere  concealment,  which  does  not  amount  to  fraud.  For 
these  reasons,  I  am  of  opinion  that  the  plaintiffs  are  entitled  to 
recover,  and  that  the  rule  for  a  new  trial  must  be  discharged. 

Rule  discharged. 


WEIGHT  V.   SNELL  and  Othebs.  ism. 

(5  Bam.  &  Aid.  350—365.)  

[  360] 
A  carrier  had  given  notice  that  all  goods  would  be  Bubject  to  a  lien, 

not  only  for  the  freight  of  the  particular  goods,  but  also  for  any  general 
balance  due  from  their  respective  owners.  Goods  haying  been  sent  by 
the  carrier  addressed  to  the  order  of  J.  S.  a  mere  factor :  Held,  that  the 
carrier  had  not,  as  against  the  real  owner,  any  lien  for  the  balance  due 
from  J.  S. 

Assumpsit  for  money  had  and  received.    Flea,  general  issue. 
At  the  trial,  at  the  London  sittings  after  Michaelmas  Term,  1820, 
the  jury  found  a  verdict  *for  the  plaintiff  for  58Z.,  subject  to  the      [  •ssi  ] 
opinion  of  the  Court  on  the  following  case  : 

The  plaintiff,  a  manufacturer  of  earthenware  in  Staffordshire, 
had  forwarded  by  the  defendants,  who  were  carriers  from  thence 
to  London,  80  crates  of  earthenware,  on  20th  May,  1820,  and  20 
crates  on  the  9th  July,  1820,  addressed  to  the  order  of 
E.  Bobinson,  who  had  no  interest  in  the  goods,  except  as  com- 
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Wbioht  mission  agent.  The  charge  due  for  carriage  on  the  two  parcels 
SxELL.  amounted  to  56Z.  Is.  4d.  Bobinson  was  a  person  who  acted  as 
agent  in  London  to  procure  orders  for  goods  from  the  plaintiff 
and  other  manufacturers  in  Staffordshire.  On  the  20th  May,  he 
was  indebted  to  the  defendants  in  the  sum  of  581.  for  the  carriage 
of  other  goods,  no  part  of  which  belonged  to  the  plaintiff.  The 
plaintiff  having  applied  to  the  defendants  to  deUver  the  goods 
in  London,  the  latter  refused  to  do  so,  without  an  order  in 
writing  from  Bobinson,  aud  without  being  paid  the  whole 
balance  due  to  them  from  Bobinson,  including  the  above  sum  of 
561.;  and  the  plaintiffs,  in  order  to  obtain  possession  of  the 
goods,  agreed,  under  protest,  to  permit  the  defendants  to  receive 
the  sum  of  2072.,  being  the  price  to  be  paid  for  the  goods  by  the 
purchasers  in  London.  The  defendants  accordingly  received 
that  sum ;  and,  after  deducting  the  sum  of  56Z.  Is.  4d.,  which 
was  not  disputed,  and  also  the  sum  of  582.,  upon  which  the 
question  arose,  paid  over  the  balance,  amounting  to  922.  Ss.  to 
the  plaintiffs.  It  appeared  that,  between  September,  1819,  and 
February,  1821,  the  defendants  had  delivered  to  the  plaintiff  a 
printed  freight-bill,  in  which  they  stated  ''  that  all  goods  would 
be  considered  subject  to  a  lien,  not  only  for  the  freight  of  such 
[  *352  ]  particular  goods,  but  also  for  any  ^general  balance  due  from 
their  respective  owners,"  and  subsequently  to  the  present  dispute, 
the  defendants  delivered  to  the  plaintiff  other  freight  bills,  by 
which  they  stipulated  '*  that  all  goods,  from  whomsoever 
received,  or  to  whomsoever  belonging,  should  be  subject  to  a  lien, 
not  only  for  the  freight  of  the  particular  goods,  but  also  for  any 
general  balance  that  may  be  due  from  the  person  to  whom  they 
are  consigned  or  addressed." 

CamphcU,  for  the  plaintiff,  was  stopped  by  the  Court. 

Chitty,  for  the  defendants : 

By  the  terms  of  the  freight  note,  ''  all  goods  are  to  be  eon- 
sidered  subject  to  a  lien,  not  only  for  the  freight  of  the  particular 
goods,  but  also  for  any  general  balance  due  from  their  respective 
owners."  The  goods  here  were  consigned  to  Bobinson's  order ; 
he  therefore,  although  in  reality  a  factor,  had  the  apparent 
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ownership  with  the  consent  of  the  true  owner.  Now,  if  an  Wbioht 
agent  be  permitted  to  deal  as  if  he  were  a  principal,  the  party  sn^Ii. 
dealing  with  him,  and  ignorant  of  his  representative  character, 
is  entitled  to  the  same  right  against  him  as  if  he  were  in  fact 
the  principal.  Thus  he  may  set  off  against  a  demand  from  the 
principal,  a  debt  due  from  the  factor  to  himself.  George  v. 
ClagettA 

Abbott,  Ch.  J. : 

Where  goods  are  consigned  to  A.  B.  or  order,  the  carrier  has 
a  right  to  consider  A.  B.  as  the  owner  of  the  goods  for  the 
purpose  of  delivery,  but  not  for  the  collateral  purpose  of  creating 
a  lien  on  the  goods,  as  against  the  owner,  in  respect  of  a  general 
♦balance  due  from  the  consignees ;  nor  will  any  prejudice  arise  [  »S53  ] 
to  the  carrier  from  our  holding  this  to  be  the  law,  for  he  need  not 
deliver  the  goods  in  any  case  till  the  price  of  the  carriage  for 
them  is  paid.  I  think,  therefore,  that  in  this  case,  the  defen- 
dants had  no  lien  for  the  sum  of  58Z.,  and  that  the  plaintiff  is 
entitled  to  our  judgment. 

Baylby,  J. : 

The  foundation  of  the  lien  claimed^  is  that  the  carriers  had 
given  notice  that  all  goods  should  be  considered  subject  to  a  lien, 
not  only  for  the  freight  of  the  particular  goods,  but  also  for  any 
general  balance  due  from  the  respective  owners.  Now,  perhaps, 
as  between  the  real  owner  of  the  goods  and  the  carriers,  that 
may  be  a  binding  bargain ;  the  real  owner  however  in  this  case 
is  not  Bobinson,  the  consignee,  from  whom  the  debt  is  due  to 
the  defendants,  but  the  plaintiff,  who  is  a  perfect  stranger  to  that 
debt.  It  has  been  argued,  that  the  carrier  was  induced  to 
believe  Bobinson  to  be  the  real  owner  by  the  act  of  the  plaintiff, 
who  had  consigned  the  goods  to  the  order  of  Bobinson.  In  the 
ordinary  course  of  trade,  however,  goods  are  consigned  to  a 
man,  either  on  his  own  account,  or  in  the  character  of  factor. 
There  was  nothing  in  the  manner  in  which  these  goods  were 
consigned  to  Bobinson  to  induce  the  carrier  to  beUeve  that  they 
were  consigned  to  him  on  his  own  account,  and  as  his  own 
t  4  B.  B.  462  (7  T.  B.  359;  2  Peake,  131 ;  2  Esp.  557). 
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Wbiout  property,  rather  than  in  his  character  of  factor;  and  if  they 
Snbll.  ^6^6  consigned  to  him  in  that  character,  it  would  be  most  unjust 
to  allow  the  carrier  this  lien.  For  it  would  follow,  that  if 
goods  to  the  amount  of  5,000Z.,  the  carriage  of  which  amounted 
to  lOZ.  only,  be  sent  to  a  factor,  he  at  that  time  being  indebted 
[  *864  ]  to  the  carrier  in  1,000L,  the  latter  *would  have  a  right  to  keep 
those  goods  until  he  were  paid  the  whole  sum  due  to  him  from 
the  factor.  That  would  however  be  most  unjust,  and,  in  my 
opinion,  contrary  to  law. 

HOLBOTD,  J. : 

I  am  of  opinion,  that  the  mere  act  of  consigning  goods  to 
another  cannot  give  to  a  third  person  any  right  to  retain  the 
goods  of  the  consignor  until  the  payment  of  the  debt  of  the 
consignee.  The  case  of  George  v.  Clagett  differs  materially 
from  the  present ;  there  the  goods  were  consigned  to  a  factor, 
who  carried  on  business  also  on  his  own  account,  and  he  sold, 
acting  under  the  authority  given  to  him,  but  in  his  own  name ; 
and  it  was  held  that  the  purchaser  of  the  goods  had  a  right  to 
set  off,  in  an  action  brought  by  the  principal,  the  debt  due  from 
the  factor.  It  is  clear,  that  the  mere  possession  of  the  factor 
does  not  give  him  a  title  to  deal  with  the  goods  beyond  the 
authority  given  to  him :  he  may  sell,  but  he  cannot  pledge. 
Now,  if  he  could  not  pledge  these  goods  to  the  carrier,  as  a 
security  for  his  debt,  by  any  subsequent  agreement,  how  can  he 
do  it  in  this  case,  in  consequence  of  any  prior  express  or  implied 
agreement.  I  am  of  opinion,  that  he  cannot,  by  any  agreement, 
either  express,  or  implied  from  his  course  of  dealing,  subject  the 
property  of  his  consignor  and  employer  to  the  payment  of  his 
own  debts :  nor  can  he  authorise  these  defendants  to  retain  the 
goods  as  a  pledge  and  security  for  the  money  owing  by  him. 

Best,  J. : 

I  am  of  the  same  opinion.    The  cases  in  which  a  party, 

dealing  with  a  factor  who  does  not,  at  the  time  of  sale,  disclose 

the  name  of  his  principal,  has  been  allowed  to  set  off  a  debt  due 

[  ♦ass  ]      to  him  from  the  factor,  in  *an  action  brought  by  the  principal, 

do  not  apply  to  the  present  question.     Those  cases  proceeded  on 
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the  ground,  that  the  owner  of  the  goods  had  allowed  the  factor  Wbioht 
to  asBiime  the  character  of  owner,  and  thereby  induced  others  snh'll. 
to  advance  him  money.  That  doctrine  has  no  application  to 
this  case,  because  carriers  are  not  in  the  habit  of  advancing 
money  to  the  consignees  of  goods.  They  have  it  in  their  power 
to  exact  payment  upon  their  delivery.  But  even  supposing  that 
these  goods,  instead  of  being  addressed  to  a  factor,  had  been 
addressed  to  the  real  purchaser,  the  carrier  would  have  no  right 
to  say,  if  the  bargain  was  rescinded,  either  from  the  inabiUty  of 
the  purchaser  to  pay,  or  his  refusal  to  complete  the  bargain,  that 
the  original  owner  of  the  goods  should  not  have  them  back 
without  paying  all  that  might  be  due  from  the  proposed  vendee. 
I  should  doubt,  if  any  form  of  words  would  be  sufficient  to 
establish  a  liability  of  that  sort.  It  is,  however,  sufficient,  in 
this  case,  to  say,  that  the  plaintiff  is  the  owner  of  the  goods,  and 
there  being  nothing  due  from  him  to  the  carriers,  the  words  of 
the  notice  do  not  impose  any  liability  upon  him.  If  any  question 
should  arise  that  falls  within  the  terms  of  the  notice  last  given, 
it  would  be  very  fit  to  consider  whether  a  carrier  can  make  so 
unjust  a  regulation  as  is  there  attempted.  For  the  reasons 
already  given,  I  am  of  opinion  that  the  plaintiff  is  entitled  to  the 
judgment  of  the  Court. 

Judgment  for  the  plaintiff. 


MAINWARING,  Baeonet,   v.  GILES.  1822. 

(5  Bam.  &  Aid.  356—362.)  [  356  J 

An  action  at  common  law  will  not  lie  for  disturbing  another  in  the 
possession  of  a  pew,  unless  the  pew  be  annexed  to  a  house  in  the 
parish.t 

Declaration  stated,  that  the  plaintiff,  before  and  at  the  time, 
&c.  was  and  thence,  until,  &c.  had  been,  and  still  was  lawfully 
possessed  of  a  certain  messuage,  with  the  appurtenances,  situate 
in  the  parish  of  Bosthem,  in  the  county  palatine  of  Chester,  and 
therein,  during  all  the  time  aforesaid,  inhabited,  and  still  did 

t  Seeus  as  to  a  private  chapel  man  v.  Jones  (1869)  L.  B.  4  Ex.  273 ; 
forming  part  of  the  chuich,  Chajh-      38  L.  J.  Ex.  169. — ^B.  C. 

B.R. — ^VOL.  XXIV,  B    B 
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Haik-      inhabit  with  his  family,  and  by  reason  thereof,  until,  See.  of  right 
«.  ought  to  have  had,  for  himself  and  his  family  inhabiting  in  the 

^^''■^       said  messuage,  with  the  appurtenances,  the  use  and  benefit  of  a 
certain  pew  in  the  parochial  chapel  of  Over  Peover,  situate  in  the 
parish  aforesaid,  to  hear  and  attend  divine  service  celebrated 
therein,  as  to  the  said  messuage  appertaining.  And  that  defendant 
disturbed  him  in  the  enjoyment  of  the  pew.    Whereby,  &c.     In 
the  second  count,  the  plaintiff,  after  alleging  his  possession,  &c. 
as  in  the  first  count,  claimed  the  right,  privilege,  and  liberty  of 
sitting  in  the  pew,  as  to  the  messuage  belonging  and  appertain- 
ing yet,  &c.    The  third  count  stated,  that  the  said  plaintiff, 
before  and  at  the  time,  &c.  was  and  thence  until,  &c.  continued, 
and  still  was  lawfully  possessed  and  entitled  to  the  use  and 
benefit  of  a  certain  other  pew  in  a  certain  chapel,  in  the  parish 
and  county  aforesaid,  to  hear  and  attend  divine  service  celebrated 
therein,  yet,  &c.    Plea,  the  general  issue.    The  cause  was  tried 
at  the  last  Summer  Assizes  for  the  county  of  Chester.     The 
plaintiff  gave  in  evidence  an  instrument  under  the  seal  of  the 
[  •867 1      chancellor  of  the  diocese  of  Chester,  by  which,  *after  reciting 
that  there  was  a  certain  cause  or  business  of  assigning  and  con- 
firming the  taking  down   and  rebuilding  the  chapel  of  Over 
Peover,  in  the  county  and  diocese  of  Chester,  with  a  gallery,  and 
with  convenient  pews  or  seats,  as  well  in  the  body  of  the  said 
chapel,  as  in  the  said  gallery ;  and  that,  at  a  vestry  meeting 
held  April  19th,  1812,  pursuant  to  public  notice,  it  was  unani- 
mously resolved  by  the  persons  present,  that  three  individuals 
be  appointed  to  allot  and  appropriate  the  several  pews  or  seats 
in  the  body  of  the  said  chapel,  and  also  in  the  gallery,  to  and 
amongst  such  of  the  inhabitants  or  land-owners  within  the  said 
chapelry,  who  had,  or  should  subscribe  towards  defraying  the 
expenses  of  the  said  gallery  and  new  pews ;  the  Bishop  decreed 
a   faculty  commission    and    authority  to    the    individuals    so 
appointed  by  the  vestry,  and  assigned  and  confirmed  unto  them, 
to  allot  and  appropriate  the  several  pews  or  seats  in  the  body  of 
the  said  chapel,  and  also  in  the  said  gallery,  to  and  amongst 
such  of  the  inhabitants  or  land-owners  within  the  said  chapelry. 
who  had,  or  should  subscribe  towards  defraying  the  expenses  of 
the  said  gallery  and  new  pews ;  the  right  and  jurisdiction  of  the 
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ordinary,  nevertheless,  in  the  said  gallery,  and  also  in  the  pews       Maik- 
or  seats  therein,  and  the  power  to  approve  or  disapprove  of  the  t;. 

futare  disposition  thereof,  as  from  time  to  time  shall  to  him  c^ILE8. 
seem  expedient,  being  at  all  times  saved  and  reserved.  The 
plaintiff  then  gave  in  evidence  an  award  made  by  the  three 
commissioners,  in  which  one  pew  was  allotted  to  the  plaintiff, 
expressly  in  respect  of  the  mansion-house  in  his  own  occupation, 
and  four  other  pews,  including  the  pew  in  question,  were  also 
allotted  to  the  plaintiff,  but  without  specifying  any  particular 
messuages,  in  respect  of  which  they  were  so  *allotted.  The  [  *368  ] 
plaintiff  was  proved  to  be  the  owner  of  other  farms  in  the  town- 
ship, in  addition  to  the  lands  belonging  to  the  mansion-house  in 
which  he  resided.  The  disturbance  of  the  right  was  fully 
proved,  and  the  jury  found  a  general  verdict  for  the  plaintiff, 
damages,  lOZ. 

2>.  F.  Jones,  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground,  that  the  document,  as  given  in 
evidence,  was  in  fact  merely  a  commission  for  the  purpose  of 
informing  the  conscience  of  the  Bishop,  with  a  view  to  his 
subsequently  granting  different  faculties  for  the  several  pews, 
and  was  not  itself  a  faculty.  This  instrument  only  delegated  a 
right  to  the  commissioners  of  allotting  conditionally  the  pews  to 
different  persons,  reserving  expressly  the  right  of  approval,  and 
of  subsequently  disposing  of  the  seats  to  the  ordinary ;  now  a 
faculty  should  at  once  have  allotted  to  the  plaintiff  the  pew  in 
question. 

But  even  supposing  the  document  to  be  a  faculty,  it  was' 
invalid,  for  the  allotments  were  to  be  in  respect  of  subscriptions 
towards  the  repairs  of  the  chapel,  instead  of  being  in  respect  of 
the  inhabitancy  of  messuages  within  the  township,  f  It  should, 
also,  to  be  valid,  have  specified  the  particular  messuage  to  which 
the  pew  was  annexed.  Rogers  v.  Brooks.X  Nor  could  the  award 
be  coupled  with  it,  for  it  did  not  appear  that  the  Bishop  had 
ever  approved  of  such  award.  Besides,  even  supposing  it  could 
be  so  coupled,  still  it  did  not  allot  the  pew  in  respect  of  any 
particular  messuage,  of  which  the  grantee  was  the  inhabitant. 

t  1  Bum's  Eccles.  Law,  360.       t  1  T.  B.  429,  431,  n. :  see  1  B.  R  245. 
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Maim-       Stocks  v.  Booth.\    In  the  third  place  the  plaintiff  ought  to  have 
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«.  proved,  upon  the  *trial,  the  fact  of  his  being  the  occupier  of  a 

particular  messuage,  and  to  have  connected  the  pew  with  that 
messuage.  And  he  cited  Watson's  Clergyman's  Law,  p.  39. 
May  V.  Gilbert,l  BraJnn  v.  Tradum,^  Gibson's  Codex,  197,  8, 
Kenrick  v.  Taylor, \\  Griffith  v.  Matthews,^  Stocks  v.  Booth,\\ 
1  Burn's  Ecclesiastical  Law,  333,  Corven's  case,  t  J  Langley  v. 
Chute4^ 

Parke  now  shewed  cause : 

The  original  grantee  of  a  pew  linder  a  faculty  may  maintain 
an  action  at  common  law  for  disturbance,  although  the  pew  be 
not  in  the  grant  annexed  to  a  house.  In  Pettman  v.  Bridger;\  1. 
it  was  held,  that  a  possessory  right  in  a  pew  was  sufficient  to 
maintain  a  suit  in  an  ecclesiastical  court  against  a  mere 
disturber.  Sir  John  Nicholl,  in  delivering  the  judgment  of  the 
Court  in  that  case  says,  ^'  The  fact  of  possession  implies  either 
the  actual  or  virtual  authority  of  those  having  power  to  place. 
The  disturber  must  shew  that  he  has  been  placed  there  by  this 
authority,  or  must  justify  his  disturbance  by  shewing  a  right 
paramount  to  the  ordinary  itself ;  namely,  a  faculty  by  which 
the  ordinary  has  parted  with  the  right ;  or  if  there  be  no  proof 
of  a  faculty,  there  may  be  proof  of  prescription,  and  such 
immemorial  usage  as  presumes  the  grant  of  a  faculty.  It  is 
necessary,  in  case  of  prescription,  to  shew,  that  the  use  and 
occupation  of  the  seat  have  been  from  time  immemorial  appur- 
tenant to  a  certain  messuage."  In  this  case  the  pew  was 
'  allotted  to  the  plaintiff  in  1812,  by  the  award  made  by  virtue  of 
[  •860  ]  the  faculty.  In  Watson's  Clergyman's  Law,  *p.  298,  it  is  said, 
''prescriptions  to  have  seats,  as  belonging  to  houses,  are  not 
reasonable ;  for,  first,  it  has  been  adjudged,  that  if  an  ordinary 
make  a  grant  of  a  seat  to  one  and  his  heirs,  it  is  not  good,  and 
the  reason  given  is,  that  a  seat  cannot  belong  to  a  person  but  to 
a  house ;  for  otherwise,  when  a  person  goes  out  of  a  town  to 

t  1  E.  E.  244  (1  T.  E.  428).  ft  1  E-  E.  244  (1  T.  B.  428). 

X  2  Bulst.  150.  XX  12  Co.  Eep.  105. 

§  Pophaxn,  140.  §§  Sir  T.  Baym.  246. 

II  1  Wils.  326.  nil  1  Phillim.  Eep.  324. 
%  2  E.  B.  698  (5  T.  B.  296). 
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dwell  in  another  place,  vet  he  shall  retain  the  seat,  which  is       Main- 
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unreasonable ;  "  and  Brabin  v.  Tradum  t  is  cited.    He  then  pro-  v. 

ceeds  to  say,  "  And  if  the  ordinary  may  not  make  a  grant  of  a  ^"'»*- 
seat  to  a  person  and  his  heirs,  I  see  not  how  he  can  make  such 
grant  to  bind  posterity,  for  he  cannot  make  a  grant  to  a  house, 
not  things  but  persons  only  being  capable  of  grants;"  and 
Haines'  case,  12  Go.  Bep.  113,  is  cited.  It  appears,  therefore,  to 
have  been  the  opinion  of  that  learned  writer,  that  the  original 
grant  of  a  pew  could  only  be  to  a  person,  and  not  to  a  person  in 
respect  of  a  house.  In  Kenrick  v.  Taylor  I  it  was  held,  in  an 
action  for  disturbing  the  plaintiff  in  his  pew,  that  it  was  not 
necessary,  as  against  a  stranger,  to  prove  that  he  had  repaired  it. 

(Best,  J. :  In  that  case  the  pew  was  alleged  to  be  annexed  to 
the  plaintiff's  house,  and,  consequently,  the  disturbing  of  him  in 
his  enjoyment  of  his  pew  constituted  a  temporal  injury  in 
respect  of  an  easement  which  he  had  in  virtue  of  his  house.  It 
may  be  very  fit  that,  for  the  purpose  of  preserving  decency  and 
decorum  in  places  of  worship,  there  should  be  a  remedy  in 
ecclesiastical  courts  for  disturbance  in  such  a  case ;  but  can  any 
action  be  maintained  at  common  law,  except  in  respect  of  the 
temporal  injury  arising  from  the  disturbance  of  a  right  to  a  pew 
where  it  is  annexed  to  a  house  ? 

Abbott,  Gh.  J. :  In  no  case  has  a  person  a  right  to  the  pos-  [  sei  ] 
session  of  a  pew  analogous  to  the  right  which  he  has  to  his  house 
or  land ;  for  trespass  would  lie  for  an  injury  to  the  latter,  but 
for  an  intrusion  into  the  former,  the  remedy  undoubtedly  is  by 
an  action  on  the  case.  That  furnishes  strong  reason  for  think- 
ing that  the  action  is  maintainable  only  on  the  ground  of  the 
pew  being  annexed  to  the  house  as  an  easement,  because  an 
action  on  the  case  is  the  proper  form  of  remedy  for  the  disturb- 
ance of  the  enjoyment  of  any  easement  annexed  to  land,  as  in 
the  case  of  a  right  of  way  or  a  stream  of  water.) 

The  reason  why  trespass  does  not  lie  against  a  wrong  doer  for 
an  injury  done  to  the  pew  of  another  is,  that  the  freehold  is  in 
the  parson.    A  faculty  for  a  pew  can  only  be  to  the  grantee,  and 

t  Popham,  140;  2  Boll's  Abr.  287,  w.  7.  t  1  Wils.  326. 
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the  pe\7  cannot  be  enjoyed  in  respect  of  a  particular  messaage. 
The  ordinary  has  the  disposal  of  the  seats  of  the  church,  and  he 
may  from  time  to  time  apportion  them  according  to  the  circum- 
stances of  the  parish.  In  Brownlow  and  Ooldesbrough's 
Beports,  45,  it  is  laid  down  by  Lord  Coke,  that  a  pew  cannot 
belong  to  a  house. 

D.  F.  Jones,  contra,  was  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

Without  giving  any  opinion  whether  the  instrument  given  in 
evidence  be  a  valid  instrument  or  not,  I  am  of  opinion  that  this 
being  a  pew  in  the  body  of  the  church,  and  not  in  a  chancel, 
which  might  be  the  freehold  of  an  individual,  no  action  at 
common  law  can  be  maintained  for  a  disturbance,  because  the 
pew  is  not  annexed  to  any  house.  The  disturbance  is  matter  for 
ecclesiastical  censure  only.  The  rule  for  a  new  trial  must  there- 
fore be  made  absolute. 

Bayley,  J.: 

I  am  of  the  same  opinion.  We  leave  the  question  untouched 
as  to  any  right  which  the  party  may  have  in  the  Ecclesiastical 
Court.  We  only  decide,  that  we  cannot,  in  a  court  of  common 
law,  interfere  in  such  a  case  as  this,  unless  by  the  faculty  the 
pew  be  annexed  to  a  house  in  the  parish. 

HOLROYD,  J. : 

Where  a  right  is  annexed  to  a  house  in  the  parish,  an  obstruc- 
tion to  that  right  is  a  detriment  to  the  occupation  of  the  house, 
and  I  apprehend,  that  it  is  only  on  account  of  the  pew  being 
annexed  to  a  house,  that  the  temporal  Courts  can  take  cogni- 
zance of  any  intrusion  into  it.  Inasmuch,  therefore,  as  the  pew 
is  not  in  this  case  annexed  to  a  house,  this  is  as  much  a  matter 
of  ecclesiastical  cognizance  alone,  as  the  question  which  was  dis- 
cussed in  this  Court  as  to  the  right  of  burying  the  dead  in  iron 
coffins.  I  am  of  opinion  that  the  mere  right  to  sit  in  a  par- 
ticular pew  is  not  such  a  temporal  right  as  that,  in  respect  of  it, 
an  action  at  common  law  is  maintainable. 


Best,  J.  concurred. 


Rule  absolute. 
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JOHN  DOE-  ON  THE  Demise  of  CHARLES  Earl   of       1822. 
SHEEWSBUEY  v.  WILSON,   Esq.  [m] 

(5  Bam,  &  Aid.  363—394.) 

By  a  private  Act,  passed  in  the  year  1720,  certain  estates  were  settled 
in  strict  settlement,  and  a  power  was  reserved  to  the  respective  tenants 
in  tail,  by  deed,  to  lease  any  part  of  the  lands  thereby  settled,  *'  for  the 
term  of  three  lives  or  twenty-one  years,  or  for  any  term  or  number  of 
years  determinable  npon  the  death  or  determination  of  three  lives,  so  as 
upon  every  such  lease  there  be  reserved,  and  made  payable  yearly, 
during  the  continuance  thereof,  the  usual  and  accustomed  yearly  rents, 
boons,  and  services  for  the  same ;  and  so  as  there  be  contained  therein 
a  condition  of  re-entry  for  non-payment  of  the  said  rent,  and  rents 
thereby  to  be  reserved."  By  lease,  dated  the  6th  January,  1785,  a 
tenant  in  tail  of  the  said  estates  demised  a  part  of  the  premises  thereby 
settled  to  hold  from  the  date  of  the  lease  for  ninety-nine  years,  if  three 
persons  therein  named  should  so  long  live,  yielding  and  paying  yearly 
and  every  year  during  the  said  teim,  imto  the  lessor,  the  yearly  rent 
of  50/.  upon  the  25th  March  and  29th  September,  by  even  and  equal 
portions,  the  first  payment  to  be  made  on  the  25th  March  ensuing  the 
date  of  the  lease.  There  was  a  proviso  that,  if  the  rent  should  not  be 
paid  on  those  days,  or  if  certain  amerciaments  and  fines  therein  men- 
tioned, after  reasonable  demand,  should  not  be  paid,  it  should  be  lawful 
for  the  lessor,  his  heirs  and  assigns,  to  re-enter  and  distrain,  and  the 
distress  to  take  away,  detain,  and  keep,  until  the  rent  be  satisfied ;  and 
there  was  the  following  proviso  for  re-entry:  **that  in  case  the  said 
yearly  rent  should  be  unpaid  for  the  space  of  twenty -eight  days  after  it 
became  due,  being  lawfully  demanded,  it  should  be  lawiul  for  the  lessor, 
his  heirs,  and  assigns,  to  re-enter." 

Previous  to  the  time  of  passing  the  Act,  the  premises  demised  by  this 
lease  had  been  demised  jointly  with  other  premises  by  the  settlor's 
ancestor,  by  a  lease  bearing  date  2nd  February,  1708,  **  for  ninety-nine 
years,  determinable  upon  three  lives,  at  a  yearly  rent  of  82/.  payable  on 
the  same  days  as  those  mentioned  in  the  lease  of  the  6th  January,  1785, 
and  the  first  payment  to  commence  on  the  25th  March  ensuing  the  date 
of  the  lease."  It  contained  also  a  similar  power  for  the  lessor  to  dis- 
train, and  a  power  of  re-entry,  upon  the  rent  being  behind  for  twenty- 
eight  days,  upon  its  being  lawfully  demanded,  and  not  paid,  and  no 
sufficient  distress  being  found  upon  the  premises.  It  did  not  appear 
whether  any  other  lease  was  granted  between  that  period  and  the  year 
1756.  At  tiiat  time  another  lease  of  the  premises,  demised  by  the  lease 
of  the  6th  January,  1785,  was  granted  at  a  rent  of  32/.  payable  at  the 
same  period  as  in  the  other  leases,  containing  the  same  powers  of  dis- 
tress and  re-entry  for  non-payment  of  rent  as  those  in  the  lease  of  the 
6th  January,  1785 : 

Held,  first,  that  it  was  not  a  valid  objection  to  the  lease  of  the  6th 
January,  1785,  that  the  rent  was  made  payable  on  the  25th  March  and 
the  29th  September  (although  the  term  commenced  on  the  6th  January, 
and  therefore  there  was  a  forehand  rent,  which  might  prejudice  the 
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remainderman),  inasmuch  as  the  rent  was  made  payable  on  the  same 
days  by  the  former  lease,  and,  therefore,  this  was  the  usual  and 
accustomed  rent : 

Held,  secondly,  for  the  same  reason,  that  it  was  no  objection  to  the 
lease  that  the  rent  was  made  payable  by  half-yearly  payments,  although 
the  power  required  it  to  be  payable  yearly ;  the  word  yearly  meaning  a 
payment  of  rent  in  the  year  : 

Held,  thirdly,  that  it  was  no  objection  to  the  lease  that  by  the  terms 
of  it  the  landlord  could  distrain  only  after  a  reasonable  demand,  and 
that  he  was  bound  to  detain  the  distress  until  the  distress  be  satisfied ; 
for  this  being  a  clause  introduced  for  his  benefit,  he  was  not  thereby 
abridged  of  any  right  of  distress  which  he  had  by  common  law,  or  of 
sale,  under  the  statute  2  W.  &  M.  c.  5 : 

Held,  fourthly,  that  it  was  no  objection  to  this  lease  that  the  clause 
of  re-entry  reserved  the  right  of  entry  to  the  landlord  upon  the  rent 
being  twenty-eight  days  in  arrear,  for  this  was  a  reasonable  condition 
of  re-entry,  and  was  conformable  to  the  old  lease.  Nor  was  it  any 
objection  that  the  right  of  re-entry  was  made  to  depend  upon  the  rents 
being  lawfully  demanded,  for  the  landlord  was  not  thereby  depiived  of 
the  benefit  of  the  4  Geo.  II.  c.  28 1,  and  consequently  was  entitled  by  that 
statute  to  erter  without  making  any  demand : 

Held,  also,  that  part  of  premises  formerly  demised,  jointly  with 
others,  at  one  entire  rent,  might  be  let  under  the  terms  of  this  power, 
at  a  rent  bearing  the  same  proportion  to  the  old  rent  that  the  premises 
demised  by  the  lease  bore  to  the  whole  premises  fcmnerly  demised. 

Ejectment  to  recover  lands  in  the  county  of  Stafford.  The 
cause  was  tried  at  the  Summer  Assizes,  1820,  for  the  county  of 
Stafford,  before  Best,  J.  when  *the  jury  found  a  verdict  for  the 
lessor  of  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the 
following  case : 

In  the  year  a.d.  1720,  a  private  Act  of  Parliament  passed  for 
annexing  the  Duke  of  Shrewsbury's  estate  to  the  earldom  of 
Shrewsbury,  and  confirming  Gilbert  Earl  of  Shrewsbury's  settle- 
ment. By  this  Act  certain  lands  and  hereditaments,  of  which 
the  premises  mentioned  in  the  declaration  were  parcel,  were 
settled  to  the  use  of  George  Talbot,  brother  of  Gilbert  then  Earl 
of  Shrewsbury,  for  life,  remainder  to  trustees  to  preserve,  &c. 
And  after  the  decease  of  the  said  George  Talbot,  to  the  use  of 
trustees  for  the  term  of  200  years,  to  secure  the  jointure  of  Mary 
Fitzwilliam  his  wife,  and  after  the  determination  of  the  said 
term,  to  the  use  of  the  first  and  other  sons  of  the  said  George 
Talbot,  on  the  body  of  the  said  Mary  Fitzwilliam  to  be  begotten, 
in  tail  male  successively,  with  remainders  over,  and  with  an 
ultimate  remainder  to  the  use  of  all  persons  being  issue  male  of 
t  Substantially  the  same  as  15  &  16  Vict,  c,  76,  s.  210.— E.  C. 
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the  body  of  John  first  Earl  of  Shrewsbury,  to  whom  the  title, 
honour,  and  dignity  of  Earl  of  Shrewsbury  should,  by  virtue  of 
the  letters  patent  of  the  creation  of  the  said  earldom  descend,  in 
tail  male,  to  attend  and  wait  upon  the  said  earldom,  and  to  be 
annexed  to  and  descend  with  the  same.  The  Act  contained  a 
restriction  from  alienation,  except  on  certain  conditions  therein 
specified,  and  the  following  power  of  leasing;  ''that  it  shall  and 
may  be  lawful  to  and  for  the  successive  tenants  in  tail,  and  every 
other  person  and  persons  to  whom  the  said  manors,  lands,  &c. 
are  limited  by  this  Act  of  Parliament  successively,  by  any  deed 
or  deeds,  writing  or  writings  by  them  respectively  to  be  *signed 
in  the  presence  of  two  or  more  credible  witnesses,  to  demise  or 
lease  all  or  any  part  or  parts  of  the  said  manors,  lands,  &c.  and 
premises,  whereof  the  person  making  such  lease  shall  be  actually 
possessed,  except  the  capital  messuage,  gardens,  and  park  of 
Heathropp,  in  the  county  of  Oxford,  to  any  person  or  persons,  in 
possession,  and  not  in  reversion,  for  the  term  of  three  lives,  or 
twenty-one  years,  or  for  any  term  or  number  of  years,  determin- 
able upon  the  death  or  determination  of  three  lives,  so  as  upon 
all  and  every  such  lease  and  leases,  there  be  reserved  and  made 
payable  yearly,  during  the  continuance  thereof,  the  usual  and 
accustomed  yearly  rents,  boons,  and  services  for  the  same ;  and 
so  as  in  every  such  lease  there  be  contained  a  condition  of  re- 
entry for  non-payment  of  the  said  rent  and  rents  thereby  to  be 
reserved,  and  so  as  the  lessee  and  lessees,  to  whom  such  lease 
and  leases  shall  be  made,  do  seal  and  execute  counterparts  of 
such  lease  and  leases."  On  the  6th  day  of  January,  1785,  George, 
then  Earl  of  Shrewsbury,  the  eldest  son  and  heir  of  the  said 
George  Talbot,  by  Mary  Fitzwilliam,  his  wife,  was  seised  in  tail 
male  of  the  said  settled  estates,  under  the  said  Act  of  Parliament, 
and  being  so  seised,  signed,  and  executed  in  the  presence  of  two 
credible  witnesses,  an  indenture  of  lease  of  that  date,  comprising 
the  premises  in  the  declaration  mentioned,  by  which  in  consider- 
ation of  the  surrender  and  delivery  up  of  one  indenture  of  lease 
of  the  premises  thereby  demised,  bearing  date  the  13th  of  Jan- 
uary, 1756,  granted  by  the  said  Earl  to  Thomas  Patten,  for  the 
lives  of  three  persons  therein  mentioned,  two  of  whom  were  since 
dead;  and  also  in  consideration  of  the  sum  of  105Z.,  paid  by  T. 
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Patten,  the  lessee,  for  adding  two  lives,  for  and  in  *the  name  of 
a  fine  or  income,  he  the  said  Earl  demised,  granted,  leased,  &c. 
set  and  to  farm  let  unto  the  said  T.  Patten,  all  those  wire-mills, 
new  erections,  and  buildings,  called  or  known  by  the  name  or 
names  of  Alton  Mills,  upon  the  river  Ghumett,  &c.  situate  in 
Alton,  in  the  county  of  Stafford,  &c.  to  have  and  to  hold,  from 
the  day  of  the  date  of  the  indenture,  for  the  term  of  ninety-nine 
years,  if  three  persons  therein  mentioned  should  so  long  live, 
yielding  and  paying,  therefore,  yearly  and  every  year,  during  the 
said  term  thereby  granted,  unto  the  said  Earl,  his  heirs  and 
assigns,  the  yearly  rent  or  sum  of  50Z.,  at  and  upon  the  two 
usual  feast-days  and  terms  in  the  year,  called  the  feast-day  of 
the  Annunciation  of  the  Blessed  Virgin  Mary,  and  the  feast-day 
of  St.  Michael,  the  Archangel,  by  even  and  equal  portions,  clear 
over  and  above  all  manner  of  taxations,  impositions,  and  pay- 
ments, of  what  nature  or  kind  soever,  the  first  payment  thereof 
to  begin  and  be  made  on  the  feast-day  of  the  Annunciation  of  the 
Blessed  Virgin  Mary  next  ensuing  the  date  thereof.    There  then 
followed  covenants  on  the  part  of  the  lessee  for  payment  of  rent, 
and  for  repairing  the  premises,  and  converting  the  mills,  which 
had  formerly  been  used  as  water  corn-mills,  into  the  same  con- 
dition as  they  were  before  they  were  converted  into  wire-mills, 
and  for  doing  suit  of  court  to  the  court  holden  for  the  manor  of 
Alton,  and  to  obey,  perform,  accomplish,  and  pay  all  ordinances, 
pains,  fines,  and  amerciaments,  made  and  set  from  time  to  time 
in  the  said  court,  by  the  stewards,  homages,  or  affeerors  there ; 
and  that  in  case  the  mills,  &c.  or  kiln-house,  &c.  should  remain 
out  of  reparation  for  three  months  after  warning  or  notice,  &c. 
or  if  the  said  suit  of  court  should  *not  be  done,  then  the  lessee 
should  pay  to  the  lessor  for  every  such  time  the  premises  were 
out  of  reparation  for  the  space  of  three  months,  the  sum  of  20«. 
sterling,  in  nomine  poena ;  and  for  every  time  as  the  said  suit  of 
court  should  not  be  done,  the  sum  of  20^.,  in  nomine  poma.   The 
lease  then  contained  the  following  power  of  distress  and  proviso 
for  re-entry.     "  And  if  it  shall  happen  the  said  yearly  rent  shall 
not  be  paid  at  the  days  and  times  aforesaid,  or  if  the  said  amer- 
ciaments, pains,  fines,  and  penalties,  nomine  poeme,  after  reason- 
able demand  in  that  respect  made,  be  not  paid  and  satisfied 
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according  to  the  true  intent  and  meaning  of  this  indenture,  then 
from  time  to  time  it  shall  and  may  be  lawful  to  and  for  the  said 
Earl,  his  heirs  and  assigns,  into  the  said  demised  premises,  to 
re-enter  and  distrain,  and  the  distress  and  distresses  to  take,  lead, 
drive,  and  carry  away,  detain  and  keep,  until  they  or  some  of 
them  be  fully  satisfied,  contented,  and  paid.  Provided  always 
then,  that  in  case  it  shall  happen  the  said  yearly  rent,  or  any 
part  thereof,  shall  be  behind  or  unpaid  by  the  space  of  twenty- 
eight  days  next  after  any  or  either  of  the  respective  feast-days 
and  times  whereon  the  same  ought  to  be  paid,  as  aforesaid,  being 
lawfully  demanded,  that  it  shall  be  lawful  to  and  for  the  said 
Earl,  his  heirs  and  assigns,  into  all  and  singular  the  said  demised 
premises,  or  into  any  part  thereof,  in  the  name  of  the  whole, 
wholly  to  re-enter,  and  the  same  to  have  again,  repossess,  £tnd 
re-enjoy,  as  in  his  and  their  former  estate ;  anything  herein 
contained  to  the  contrary  thereof  in  anywise  notwithstanding." 
Covenant  by  the  lessor  for  quiet  enjojmaent,  &c. 

The  premises  mentioned  in  the  declaration  and  ^demised  by 
the  above  lease  were,  with  other  premises,  demised  by  a  former 
indenture  of  lease,  dated  February  2nd,  1708,  by  the  Duke  of 
Shrewsbury,  in  consideration  of  a  sum  of  200Z.,  habendum  to  the 
lessee  from  the  date  thereof,  for  ninety-nine  years,  if  three  per- 
sons therein  named  should  so  long  live,  yielding  and  paying 
therefore,  yearly  and  in  every  year,  during  the  said  term  thereby 
letteo*,  unto  the  Duke,  his  heirs  and  assigns,  the  yearly  rent  of 
82/.,  at  the  two  usual  feast-days  of  the  year,  called  the  feast-day 
of  the  Annunciation  of  the  Blessed  Virgin  Mary,  and  the  feast  of 
St.  Michael  the  Archangel^  by  even  and  equal  portions  clear  over 
and  above  all  manner  of  taxations,  impositions,  and  payments 
whatsoever,  the  first  payment  to  be  made  on  the  25th  March 
then  next  ensuing.  The  lease  contained  covenants  similar  to 
those  in  the  lease  of  1785,  for  the  payment  of  rent,  repairs,  &c. 
and  to  do  suit  of  court,  &c.  and  to  pay  all  fines  and  amercia- 
ments made  from  time  to  time  in  the  court ;  and  that  if  the 
premises  should  be  out  of  reparation  for  three  months  after 
notice,  or  if  the  suit  of  court  should  not  be  done,  that  the  lessee 
should  pay,  for  every  time  the  premises  were  so  unrepaired  for  the 
space  of  three  months,  the  sum  of  208,  in  nomine  pccnce,  and  for 
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every  time  the  suit  of  court  should  not  be  done,  the  sum  of  10s. 
in  nomine  poena.  There  then  followed  a  power  to  distrain  in 
precisely  the  same  terms  as  those  used  in  the  lease  of  1785. 
The  proviso  for  re-entry  differed  from  that  in  the  lease  of  1785, 
in  this  respect,  that  the  right  to  re-enter  was  made  to  depend 
'^upon  the  rent  being  in  arrear  for  the  space  of  twenty- 
eight  days,  cmd  upon  its  being  lawfully  demanded  and  not 
paid,  and  no  sufficient  distress  being  found  upon  the  premises 
whereby  the  rent  might  be  ^satisfied."  There  was  reserved  a 
liberty  to  the  lessee  to  exchange  lives,  and  a  stipulation,  as  to 
what  was  to  be  done,  if  the  lives  should  drop  in  the  first  ten 
years. 

The  indenture  of  lease  of  the  13th  January,.  1756,  (mentioned 
in*that  of  the  6th  of  January,  1785,)  granted  by  Greorge,  Earl  of 
Shrewsbury,  to  Thomas  Patten,  of  the  same  premises  as  were 
demised  by  the  indenture  of  lease  of  the  6th  of  January,  1785, 
and  on  the  surrender  and  delivery  up  of  which  the  lease  of  the 
6th  January,  1785,  was  executed  by  the  said  Greorge,  then 
Earl  of  Shrewsbury,  was  granted  in  consideration  of  a  certain 
fine  therein  mentioned,  and  reserved  an  annual  rent  of  921.  10s. 
payable  at  Lady-day  and  Michaelmas  in  every  year,  in  like 
manner  as  the  leases  of  the  2nd  February,  1708,  and  the 
6th  January,  1785,  and  contained  the  same  powers  of  distress 
and  re-entry  for  the  non-payment  of  rent  as  the  said  lease  of  the 
6th  January,  1785,  contained.  None  of  the  other  leases  of  the 
premises,  (if  any,)  nor  any  counterpart  or  copies  of  such  leases 
had  been  preserved.  T.  Patten,  the  lessee  to  whom  the  lease  of 
the  6th  of  January,  1785,  was  made,  upon  the  making  thereof 
sealed  and  executed  a  counterpart  of  such  lease.  George,  Earl 
of  Shrewsbury,  died  on  the  21st  of  July,  1787 ;  Charles,  Earl  of 
Shrewsbury,  the  lessor  of  the  plaintiff,  was  the  heir  male  of 
George  Talbot  and  Mary  Pitzwilliam,  who  were  his  grandfather 
and  grandmother,  and  succeeded  to  the  said  earldom,  and  the 
settled  estates,  on  the  death  of  George,  Earl  of  Shrewsbury. 
The  defendant,  at  the  commencement  of  this  action,  was  in 
possession  of  the  premises  in  the  declaration  mentioned,  and 
claimed  to  be  entitled  to  hold  *the  same  under  the  lease  of  the 
6th  January,  1785.     The  defendant  was  served  with  a  regular 
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half-year's  notice  to  qait  the  premises,  which  notice  expired 
before  the  day  of  the  demise  laid  in  the  declaration. 

Campbell,  for  the  plaintiff  : 

The  question  is,  whether  the  lease  granted  by  George,  Earl  of 
Shrewsbury,  was  a  vaUd  execution  of  the  leasing  power  contained 
in  the  Act  of  Parliament.  That  power  must  be  construed 
according  to  the  intention  of  the  settlor.  His  great  object  seems 
to  have  been,  that  there  should  always  be  an  adequate  fortune  to 
support  the  title.  The  first  objection  to  the  lease  is,  that  it 
reserves  a  forehand  rent,  and  therefore  is  in  fraud  of  the  power. 
The  lease  is  dated  the  6th  of  January,  1785,  habendum  from  the 
date  of  the  lease,  with  the  reservation  of  50Z.  rent,  payable  half- 
yearly  on  the  25th  of  March  and  the  29th  of  September,  the  first 
payment  to  be  made  on  the  25th  March  following  the  date  of  the 
lease.  Now,  the  power  expressly  requires,  that  there  shall  be 
made  payable  yearly,  during  the  continuance  of  the  lease,  the 
usual  and  accustomed  yearly  rents.  This  rent  is  not  payable 
during  the  continuance  of  the  lease,  for  rent  is  part  of  the 
produce  of  the  land,  and  can  only  be  payable  in  respect  of  the 
occupation  of  the  premises.  If  anything  is  to  be  paid  before  the 
occupation,  it  is  not  rent,  but  rather  in  the  nature  of  a  fine ; 
here  the  first  payment  being  to  take  place  on  the  25th  March, 
six  months'  rent  is  payable  for  an  occupation  of  two  months  and 
nineteen  days,  and  at  the  end  of  the  term  there  will  be  three 
months  and  seven  days  for  which  no  rent  will  be  payable, 
because  the  last  rent  is  payable  on  the  29th  September.  This 
may  materially  injure  the  remainderman,  for  if  the  title  were  to 
^descend  upon  him  on  the  80th  September  in  the  last  year  of 
the  term,  he  would  not  be  entitled  to  any  rent  or  any  advantage 
from  the  land  between  that  day  and  the  expiration  of  the  term 
on  the  6th  January  following.  It  is  therefore  a  violation  of  the 
power,  for  the  rent  is  not  payable  during  the  continuance  of  the 
lease.  If  this  be  a  good  execution  of  the  power,  the  whole  of  the 
settled  property  might  be  leased,  reserving  the  year's  rent  the 
first  day  of  the  year,  and  the  remainderman  might  be  a  year 
short  of  one  day  without  anything  to  support  the  title.  In 
Regina  v.  Weston^^  it  is  said  by  Powell,  J.  that  if  a  man  has  a 
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power  to  make  leases,  reserving  the  ancient  yearly  rent  annually, 
yet  if  it  was  reserved  upon  a  day  before  the  year  was  up,  as  if 
the  year  ended  at  Christmas,  and  it  was  reserved  at  Michaelmas, 
it  would  be  well,  pursuant  to  the  power,  to  which  Holt,  Ch.  J. 
is  reported  to  have  agreed.  That,  however,  was  a  mere  obiter 
dictum  in  a  sessions'  case,  and  is  not  an  authority  entitled  to  any 
great  weight.  In  Sugden  on  Powers,  609  and  613,  this  subject 
is  discussed,  and  the  case  of  Doe  dem.  WUmot  v.  Giffard  is  cited 
in  support  of  the  contrary  doctrine.  It  appears  from  the  brief 
held  by  the  late  Sir  Vicary  Cribbs,  then  Attorney-General,  that 
that  was  an  ejectment  brought  to  recover  possession  of  Lans- 
downe  House,  and  tried  before  Lord  Ellenborough,  Gh.  J.  at  the 
Middlesex  sittings  after  Hilary  Term,  1810.  The  question  was, 
whether  a  lease  for  twenty-one  years,  granted  by  the  late 
Marquis  of  Lansdowne,  of  the  premises  in  question  to  Miss 
Giffard  was  valid.  The  premises  had  been  settled  to  various 
uses  by  a  deed  which  contained  *the  following  power  of  leasing : 
''  That  it  shall  be  lawful  for  the  Marquis  of  Lansdowne,  (the 
maker  of  the  power)  the  Earl  of  Wycombe,  and  Lord  Henry 
Petty  respectively,  when,  and  as  they  shall  be  severally  in 
possession  of  the  aforesaid  lands,  premises,  &c.  by  indenture, 
&c.  to  demise,  lease,  or  grant  any  part  of  the  lands  and  premises 
hereiabefore  granted,  of  which  they  shall  respectively  be  in 
possession,  for  any  term  or  number  of  years  absolutely  not  ex- 
ceeding twenty-one  years,  so  as  such  leases  respectively  be  made 
to  take  effect  in  possession,  and  not  in  reversion ;  and  so  as  there 
be  reserved,  in  and  by  such  leases,  demises,  or  grants  respec- 
tively, the  best  and  most  approved  yearly  rent,  to  be  incident  to 
the  reversion  of  the  said  premises,  that  can  be  reasonably  had  or 
gotten  for  the  same,  without  any  fine,  premium,  or  foregift,  or 
anything  in  the  nature  of  a  fine  being  made  or  taken  thereof." 
The  lease  was  dated  the  14th  September,  1809,  and  it  was  made 
by  the  Earl  of  Wycombe,  then  Marquis  of  Lansdowne,  of  the  one 
part,  and  Miss  Giffard  of  the  other,  and  the  premises  in  question 
were  demised  to  Miss  Giffard  for  the  term  of  twenty-one  years 
from  the  day  of  the  date  of  the  lease,  at  a  rent  of  1,200/.,  pay- 
able by  two  even  half-yearly  payments,  on  the  29th  day  of  Sep- 
tember and  the  25th  day  of  March  in  every  year  during  the 
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continuance  of  the  demise,  the  first  payment  to  be  made  on  the 
25th  day  of  March  then  next.  An  objection  was  made,  that  in- 
asmuch as  the  rent  was  made  payable  on  the  25th  March  and 
the  29th  September,  and  the  term  of  the  lease  would  expire  on 
the  14th  September,  there  would  be  no  rent  payable  under  it 
from  the  25th  March  preceding  the  expiration  of  the  term ;  and 
on  that  ground  Lord  Ellbnbobough,  Gh.  J.  was  of  opinion,  that 
the  lease  was  void,  and  the  ^lessor  of  the  plaintiff  recovered.  In 
fact,  there  the  remainderman  was  prejudiced,  for  if  his  title 
accrued  on  the  26th  March,  a  period  from  that  day  to  the 
14th  September  would  elapse  in  which  no  rent  would  be  payable. 
No  sound  distinction  can  be  taken  between  that  case  and  the 
present,  for  in  this  case  there  is  a  similar  period,  from  the  29th 
September  to  the  6th  January,  during  which  no  rent  would  be 
payable.  Isherwood  v.  Oldknow\  is  distinguishable  from  this, 
because  there  the  habendum  was  from  a  prior  period,  and  the 
payment  of  rent  was  co-extensive  with  the  lease,  and  the  judg- 
ment of  Lord  Ellbnbobough  proceeds  on  the  ground,  that  the 
remainderman  could  not  by  any  possibility  be  deprived  of  any 
portion  of  his  interest.  The  old  leases  set  out  in  the  case  cannot 
vary  the  construction  of  the  power,  for,  according  to  the  law  as 
laid  down  in  Iggtddenv.  May, I  extraneous  evidence  cannot  be 
received  to  explain  a  power  which  is  not  ambiguous.  At  all 
events,  there  is  no  reference  in  the  power  except  to  pre-existing 
leases;  there  is  no  reference  to  any  act  to  be  done  after  the 
making  of  the  power,  and  it  is  clear,  that  no  inference  therefore 
can  be  drawn  from  the  lease  by  George,  E.  of  Shrewsbury, 
in  1756,  the  settlement  under  the  Act  of  Parliament  having 
taken  place  in  1720.  The  lease  of  1708  can  be  admitted  only 
for  the  purpose  of  seeing  what  the  premises  were,  and  what  was 
the  ancient  and  accustomed  rent,  but  not  for  the  purpose  of 
looking  at  the  reservation  of  the  rent,  because  there  is  nothing 
equivocal  in  the  words  of  the  power  upon  that  subject.  In  Smith 
V.  Doe  dem.  The  E.  of  Jersey f%  in  error,  leases  in  existence  at 
♦the  time  the  power  was  created,  were  held  to  be  admissible  for 
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the  purpose  of  shewing  how  the  rent  was  to  be  reserved,  or 
rather  to  shew  what  was  a  reasonable  power  of  re-entry.  The 
question  in  that  case  was,  whether  the  rents  were  equally 
beneficial,  and,  in  order  to  ascertain  that,  the  former  leases  were 
received  to  shew  what  construction  was  to  be  put  upon  the  words 
in  the  power,  ''  so  as  there  be  contained  in  every  such  lease  a 
power  of  re-entry  for  non-payment  of  the  rent  thereby  to  be 
reserved ; "  and  they  were  held  to  be  admissible,  on  the 
ground  that  there  was  an  ambiguity  in  the  power.  Here 
there  is  no  ambiguity  whatever  in  the  words  of  the  power. 
There  too,  the  lease  was  granted  by  the  maker  of  the  power,  but 
that  is  not  so  in  this  case.  The  former  leases,  indeed,  cannot 
afford  any  inference,  that  the  maker  of  the  power  or  the  Legis- 
lature meant  that  the  future  leases  should  reserve  a  rent  in  the 
same  manner,  and  payable  at  the  same  period.  The  settlor 
probably  saw  the  inconvenience  likely  to  arise  from  the  old  form 
of  lease,  and  cautiously  guarded  against  their  being  made  for  the 
future,  as  they  had  been  before.  This  objection  could  not  have 
been  made,  as  has  been  suggested  in  Smith  v.  Doe  dem.  E.  of 
Jersey,  because  in  that  case  there  was  a  covenant  in  the  lease  to 
pay  a  proportionable  part  of  the  rent  that  might  accrue  due 
between  the  last  quarter  day  and  the  expiration  of  the  lease. 

The  second  objection  to  this  lease  is,  that  the  power  requires, 
that  the  rent  shall  be  made  payable  yearly  during  the  continu- 
ance thereof,  and  it  is  made  payable  only  hall  yearly.  If  the 
words  of  the  power  had  been  merely  "  the  yearly  rent,"  this 
objection  could  not  prevail,  but  the  power  requires,  not  only  that 
there  shall  be  a  yearly  rent,  but  that  it  shall  be  payable  yearly. 
*Now,  if  the  power  absolutely  requires  a  yearly  reservation,  it 
has  not  been  duly  executed.  Gilbert  on  Bents,  p.  50,  is  an 
authority  to  shew,  that  if  there  be  a  lease  reserving  a  rent  of  50/. 
yearly,  that  must  be  a  rent  at  the  end  of  the  year.  And  if  there 
were  an  agreement  for  a  lease  at  a  yearly  rent,  payable  yearly, 
there  can  be  no  doubt  that  a  court  of  equity  would  compel  the 
execution  of  a  lease,  making  the  rent  payable  at  the  end  of  the 
year.  Here  too,  there  may  be  a  prejudice  to  the  remainderman, 
for  if  the  lessor  dies  during  the  second  half-year,  the  remainder- 
man will  lose  his  half-year's  rent,  and  there  can  be  no  apportion- 
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ment  in  such  a  case,  for  the  statate  11  Geo.  11.  c.  19,  applies  to 
cases  where  the  lessor  dies  in  the  middle  of  the  quarter.  The 
fourth  resolution  in  Lord  Mountjoy*s  casef  is  an  authority  to 
shew,  that  a  reservation  of  rent  at  two  days,  where  the  rent  was 
before  reserved  and  payable  at  four  days,  makes  the  lease  void. 
In  The  Dean  and  Chapter  of  Worcester's  case,t  the  question 
tamed  upon  the  validity  of  a  lease  granted  under  the  18th  Eliz. 
c.  10,  which  gives  a  power  to  ecclesiastical  persons  to  grant 
leases,  whereupon  the  accustomed  yearly  rent  or  more  shall  be 
reserved.  There  the  rent  reserved  had  formerly  been  payable 
quarterly,  and  it  was  made  payable  half-yearly.  The  statute 
which  created  the  power,  did  not  say  that  the  rent  should  be 
payable  yearly,  but  only  that  the  accustomed  yearly  rent  should 
be  reserved,  and  there  the  Court  are  reported  to  have  said,  "  It 
is  sufficient  if  the  accustomed  rent  be  reserved  yearly  at  one 
time,"  for  the  words  of  the  Act  are,  "  whereupon  the  accustomed 
*yearly  rent  or  more  shall  be  reserved,  and  therefore,  if  the  rent 
be  yearly  reserved,  the  statute  is  satisfied  by  reason  of  the  word 
yearly."  Now  here,  there  are  the  words  "  payable  yearly."  It 
may  therefore  be  fairly  inferred,  that  if  the  rent  had  been  not 
only  reserved,  but  made  payable  yearly,  it  would  have  been  held 
a  good  objection.  In  Campbell  v.  Leach,%  the  power  required 
only  that  there  should  be  reserved  the  best,  and  most  approved 
yearly  rent.  The  objection  was  that  the  rent  was  made  payable 
quarterly  instead  of  yearly,  to  which  it  was  answered,  that  the 
power  was  silent  in  that  respect,  and  only  required  a  yearly  rent 
to  be  reserved.  In  The  Earl  of  Cardigan  v.  Montague,  reported 
in  the  Appendix  to  Sugden  on  Powers,  p.  690,  the  power  very 
nearly  resembled  the  power  in  this  case,  but  this  objection  was 
never  taken,  and  therefore  that  case  cannot  be  considered  as  any 
authority. 

The  third  objection  is  that  this  lease  restrains  the  power  of  dis- 
training, and  takes  away  the  power  of  sale.  In  Taylor  dem.  A  tkyns 
V.  HordCyW  Lord  Mansfield  says,  ''It  is  not  sufficient  that  the 
ancient  rent  be  reserved,  it  must  be  reserved  with  all  the  beneficial 
circumstances."    For  that  purpose  the  remainderman  should  have 

t  5  Co.  Eep.  p.  4. 
X  6  Co.  Eep.  37. 

B.R. — ^VOL.XXIV.  F  F 


Dos  dem. 
Eabl  of 
Shskwb- 

BUBT 
WlLSOX. 


[  •876  ] 


§  Ambler,  740. 
II  1  Burr.  121. 


434 


1822.    K.  B.    5  B.  &  ALD.  876—878. 


[b.s« 


Doe  dem. 
Eabl  of 
Shbewb- 

BURY 
V. 

Wilson. 


[  •377  ] 


[  •378  ] 


reserved  to  him  all  the  rights  given  to  him  by  common  and  by 
statute  law  to  satisfy  himself  for  the  rents  in  arrear.  By  com- 
mon law  he  might  distrain  as  soon  as  the  rent  was  due ;  and  by 
statute  2  W.  &  M.  c.  5,  s.  2,  he  might  sell  the  distress.  By  the 
terms  of  the  lease  the  lessor  can  only  enter  to  distrain  after  a 
reasonable  demand  in  that  respect,  and  when  he  has  entered,  &c. 
he  cannot  sell  the  property  distrained ;  but  he  is  ^allowed  only 
to  detain  the  distress  as  a  security,  as  he  might  have  done 
before  the  statute  of  the  2  W.  &  M.  This  covenant  must  be  con- 
strued for  the  benefit  both  of  the  lessee  and  lessor.  In  return 
for  some  extraordinary  powers  of  distress,  which  the  lessor  would 
not  otherwise  have  had,  he  must  be  taken  to  have  renounced 
others  which  the  law  would  otherwise  have  given  him,  and  to 
have  restrained  himself  to  the  acts  which  are  here  enumerated 
and  defined. 

The  fourth  objection  arises  upon  the  proviso  for  re-entry.  The 
words  of  the  power  are,  ''  So  as  in  every  such  lease  there  be  a 
condition  of  re-entry  for  non-payment  of  rent  and  rents  thereby 
to  be  reserved;"  and  by  the  lease  the  right  of  re-entry  is 
postponed  for  twenty-eight  days.  An  inconvenience  not  before 
adverted  to,  from  allowing  an  interval  between  the  day  the  rent 
becomes  due  and  the  day  of  re-entry,  is,  that  in  this  way  the 
remainderman  is  deprived  of  all  possibility  of  recovering  rent 
from  the  last  quarter-day  to  the  day  when  his  right  of  re-entry 
accrued.  In  ejectment,  he  must  lay  the  demise  after  the  twenty- 
eight  days  are  expired ;  he,  therefore,  cannot  recover  rent  during 
the  interval  in  an  action  for  mesne  profits  ;  he  cannot  bring 
covenant  on  the  lease,  for  the  lease  has  expired,  and  the  for- 
feiture has  reference  back  to  the  period  of  re-entry ;  nor  will  use 
and  occupation  lie,  the  holding  being  under  a  demise  by  deed. 
This  case  is  distinguishable  from  Smith  v.  Doe  dem.  E.  of  Jersey, 
on  the  ground,  that  here  a  demand  is  required ;  for  the  words 
are,  "  being  lawfully  demanded."  That  imposes  an  unreasonable 
restriction  on  the  right  of  entry,  and  deprives  the  remainderman 
of  the  benefit  of  the  statute  4  Geo.  II.  c.  28.  Coxe  v.  Day  t  is  an 
authority  *in  point,  and,  in  the  opinion  given  by  Best,  J.  in 
Smith  V.  Doe  dem.  Earl  of  Jersey,  I  in  the  House  of  Lords,  that 
t  13  East,  118.  t  2  Brod.  &  Bing.  504. 
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learned  Judge  says,  "  Such  a  proviso  could  not  be  suflScient 
under  Buch  a  power."  It  is  true  that,  in  Doe  dem.  Scholejield  v. 
Alexander,^  it  was  held  by  the  majority  of  the  Court,  Lord 
EiiLENBOBOUoH,  Ch.  J.  dissenting,  that  where  a  lease,  granted 
since  the  statute  4  Geo.  11.  c.  28,  contained  a  power  of  re-entry 
upon  the  rent  being  unpaid  for  twenty-one  days,  the  same  being 
lawfully  demanded,  no  demand  was  necessary.  It  is  to  be 
observed,  however,  that  the  statute  4  Geo.  II.  c.  28,  only  places 
the  subject  in  precisely  the  same  situation  in  which  the  King  was 
before  the  statute.  Before  the  statute,  if  the  King  granted  a 
lease,  with  a  power  of  re-entry,  it  was  considered  beneath  his 
dignity  to  demand  rent  on  the  last  day  of  the  year,  and,  without 
so  doing,  he  might  proceed  for  the  forfeiture ;  but  it  had  been 
expressly  held,!  that  if  a  reversion  came  to  the  King  of  a  lease, 
in  which  there  was  a  right  to  re-enter  for  non-payment  of  rent  on 
demand,  he  could  not  maintain  ejectment  without  making  a 
demand ;  and  also,  if  the  King  himself  made  a  lease,  reserving  a 
rent,  with  a  power  of  re-entry  on  non-payment  of  rent  on  demand, 
he  could  not  proceed  without  a  demand. §  This  is  an  authority 
(and  it  was  not  referred  to  in  the  case  of  Doe  dem.  SclwUfield  v. 
Alexander)  to  shew  that,  where  there  is  an  agreement  between 
the  parties,  there  must  be  a  demand  before  ejectment  can  be 
brought ;  and,  if  so,  then  the  condition  annexed  to  the  right  of 
re-entry  in  this  case,  that  the  rent  shall  be  lawfully  demanded,  is 
a  restriction  of  the  right,  and  the  lease  is  not  a  due  execution  of 
the  power. 

The  fifth  objection  is  that  this  is  a  lease  of  premises  which 
had  been  formerly  demised  jointly  with  others,  at  a  pro  rata  rent. 
The  rent,  if  apportionable,  is,  in  this  case,  fairly  apportioned ; 
bat  it  cannot  be  apportioned  at  all.  The  person  in  possession  of 
the  estate  cannot  subdivide  farms,  or  lay  together  two  farms 
which  have  been  let  separately ;  for  if  he  does  either  of  these 
things,  the  usual  and  accustomed  rent  is  not  reserved ;  and  it 
certainly  is  the  practice  of  conveyancers  to  insert  an  express 
authority  in  settlements  for  that  purpose.  The  fifth  resolution  in 
L(yrd  Mountjoy's  case  is  an  authority  expressly  in  favour  of  this 
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objection.  In  Smith  v.  Trinder  +  a  similar  question  arose,  but 
was  not  decided.  The  statute  89  &  40  Geo.  III.  c.  41,  is  a 
legislative  declaration  of  the  law  upon  that  subject.  Before  that 
statute  ecclesiastical  persons  might,  under  the  82  Hen.  YIII. 
c.  28,  grant  leases  for  twenty-one  years  or  three  lives,  reserving 
the  rent  most  accustomably  paid  within  twenty  years  next  before 
such  lease,  and  it  had  been  considered,  that  ecclesiastical  persons 
could  not  grant  a  lease  of  a  part  at  a  pro  rata  rent,  and  the  39  & 
40  Geo.  III.  c.  41,  was  passed  expressly  to  remedy  that  incon- 
venience, and  to  enable  them  so  to  do  ;  but  it  does  not  apply  to 
tenants  in  tail,  or  at  all  interfere  with  private  settlements ;  and 
if,  before  that  statute,  ecclesiastical  persons  could  not  grant  a 
lease  of  a  part  at  a  pro  rata  rent,  it  follows,  that  persons  having 
such  a  power  of  leasing  under  settlements,  cannot  now  grant  a 
lease  of  a  part  at  a  pro  rata  rent. 

W,  E.  Taunton,  contra,  was  stopped  by  the  Court. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  this  is  a  good  and  valid  lease.  The 
objections  taken  to  it  arise  upon  a  supposed  variance  between  the 
terms  of  the  lease  and  the  power  under  which  it  was  granted. 
By  the  power  a  lease  may  be  granted  for  twenty-one  years,  or  for 
any  term  of  years  determinable  upon  three  lives,  *'  so  as,  upon  all 
and  every  such  lease  and  leases,  there  be  reserved  and  made  pay- 
able yearly,  during  the  continuance  thereof,  the  usual  and 
accustomed  yearly  rents,  boons,  and  services  for  the  same."  It 
appears,  that  on  the  2nd  February,  1708,  (which  was  before  the 
Act  of  Parliament  by  which  the  estate  was  settled,  and  prior  to 
the  statute  of  the  4th  Geo.  II.  c.  28)  a  lease  had  been  granted  of 
these  and  other  premises,  in  which  there  was  the  following 
reddendum,  "yielding  and  paying,  therefor,  yearly  and  every 
year,  during  the  said  term,  thereby  letten  unto  the  said  Duke, 
his  heirs  and  assigns,  the  yearly  rent  or  sum  of  82Z.,  at  the  two 
usual  feast-days  or  terms  in  the  year,  called  the  feast  of  the 
Annunciation  of  the  Blessed  Virgin  Mary,  and  the  feast  of 
St.  Michael    the   Archangel,  by  even    and    equal    portions." 
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Whether  any  lease  was  granted  between  that  lease  and  the  lease 
of  the  18th  January,  1756,  does  not  distinctly  appear.  The  next 
lease  stated  in  the  case,  is  one  of  the  18th  January,  1756,  by 
-which  the  premises  which  are  comprised  in  the  lease  in  question 
in  the  present  case  (being  a  part  only  of  what  had  been  demised 
by  the  lease  of  1708)  were  demised,  and  the  rent  reserved  was 
82/.  10s.  per  annum,  payable  at  Lady-day  and  Michaelmas  in 
every  year.  The  lease  of  the  6th  January,  1785,  reserves  a  rent 
of  50L  per  annum,  payable  at  the  same  two  feasts  as  are 
mentioned  in  the  two  former  leases.  It  is  observable,  too,  that 
each  of  those  leases  is  granted  at  a  ^period  less  than  half  a  year 
before  the  first  day  of  payment.  The  first  objection  made  to  the 
present  lease  is,  that  the  rent  being  reserved  half-yearly,  the  first 
payment  is  to  take  place  at  a  period  less  than  half  a  year  distant 
from  the  day  of  the  demise;  and  in  support  of  that  objection,  the 
case  of  Doe  v.  Giffard  has  been  cited.  That  case,  however,  is 
very  distinguishable  from  the  present.  In  that  case  the  power 
was  to  lease,  at  the  best  and  most  improved  yearly  rent  that 
could  be  obtained.  The  power  under  which  this  lease  is  granted, 
requires  that  there  be  reserved  the  usual  and  accustomed  yearly 
rent.  Now,  as  far  as  we  have  any  evidence  what  the  usual  and 
accustomed  yearly  rent  was,  it  appears  to  have  been  a  yearly 
rent  payable  at  Lady-day  and  Michaelmas.  I  am  therefore  of 
opinion,  that  a  rent  payable  at  those  days,  although  the  right  to 
demand  it  arose  in  less  than  half  a  year,  is  a  usual  and 
accustomed  rent,  within  the  meaning  of  those  words  in  the 
condition  contained  in  the  leasing  power.  Indeed,  when  we 
consider  that  this  is  a  lease  for  lives,  granted  upon  the  surrender 
of  another  lease,  we  cannot  help  seeing  that  it  is,  in  effect,  an 
extension  of  time  upon  fresh  terms,  and  where  the  time  only  is 
extended,  it  is  most  reasonable  that  the  day  of  the  payment  of 
the  rent  should  continue  to  be  the  same,  and  should  not  vary 
according  to  the  day  on  which  the  new  lease  may  happen  to  be 
granted. 

The  second  objection  is  that  there  is,  in  the  lease  in  question, 
a  half-yearly  reservation  of  rent,  whereas  it  is  contended  that 
the  words  of  the  condition  contained  in  the  leasing  power  cannot 
be  satisfied  unless  the  rent  reserved  be  payable  once  a  year  only, 


Doe  dem. 

BA.BL  OF 

Shrews- 
bury 

Wilson. 


[  •381  ] 


4»8 


1822.    K.  B.    5  B.  &  ALD.  881—388. 


[b.h* 


Doe  dem. 
Babl  of 

JSUBKWS- 
BUBY 

r. 

WiLSOK. 

[  •382  ] 


[  ♦333  ] 


viz.  at  the  end  of  the  year  after  the  making  of  the  lease.  The 
^observation  I  have  already  made,  that  a  yearly  rent,  payable  at 
Lady-day  and  Michaelmas,  was  the  usual  and  accustomed  yearly 
rent,  applies  also  to  this  objection.  It  is  admitted,  that  if  the 
words  of  the  power  had  been  ''so  that  there  be  reserved  and 
made  payable  during  the  continuance  thereof,  the  usual  and 
accustomed  yearly  rent,"  without  the  word  "  yearly  "  imme- 
diately following  the  word  "  payable,"  a  rent  reserved  half-yearly 
would  have  been  sufficient,  that  is,  that  a  payment  by  portions  at 
the  end  of  each  half-year,  or  at  the  end  of  each  quarter  of  the 
year,  does  not  prevent  the  rent  from  being,  in  the  common 
understanding  of  mankind,  and  in  common  parlance,  a  yearly 
rent.  I  cannot  see  any  reason  why  the  words  "  payable  yearly 
during  the  continuance  thereof,"  should  make  any  difference.  I 
cannot  suppose  the  Legislature  to  have  intended  in  this  case  to 
make  the  rent  payable  only  once  a  year,  which  certainly  is 
unusual,  and  not  beneficial  to  the  landlord.  To  adopt  the 
construction  contended  for,  would  be  to  suppose  that  the  Legis- 
lature intended  that  the  leases  to  be  granted  under  the  Act  of 
Parliament,  should  be  different  in  their  form  and  effect  from 
ordinary  leases  of  lands  and  tenements,  granted  at  beneficial 
rents.  I  cannot  think  that  this  was  intended,  and,  therefore,  I 
cannot  give  that  construction  to  the  words  in  this  lease.  The 
ordinary  reservation  of  rent  in  leases  is  "yielding  and  paying 
yearly  and  every  year."  In  this  case  the  words  are  "yearly 
during  the  continuance  thereof,  the  usual  and  accustomed  yearly 
rent,"  which  I  understand  to  be  the  yearly  rent  of  so  many 
pounds,  by  so  many  half-yearly  or  quarterly  payments  in  the 
year ;  and  I  think  we  ought  to  construe  these  words  "  payable 
yearly,"  with  reference  to  the  common  language  of  leases,  which 
was  *the  subject  respecting  which  the  Legislature  was  speaking 
in  the  clause  before  us. 

The  third  objection  is  that  the  clause  enabling  the  landlord 
to  distrain  is  a  restriction  upon  him,  and  injurious  to  the  re- 
mainderman; for  it  is  said  that,  under  this  power,  he  cannot 
distrain  without  making  a  demand,  and  when  he  has  made  the 
distress,  that  he  cannot  sell.  Now,  if  this  objection  avoid  the 
lease,  it  must  do  so,  not  by  reason  of  its  contravening  any 
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particular  condition  contained  in  the  leasing  power,  but  by 
reason  of  its  being  contrary  to  its  general  nature  and  object, 
which  is,  that  there  should  be  a  lease  at  a  yearly  rent,  with  the 
usual  and  beneficial  modes  of  enforcing  payment.  It  is  to  be 
observed,  that  the  clause  itself  refers  not  merely  to  the  payment 
of  the  rent  of  50i.,  but  to  payments  in  nomine  poena  :  the 
words  are  "  if  it  shall  happen  the  said  yearly  rent,  or  sum  of  50/., 
fihall  not  be  paid  at  the  days  and  times  aforesaid,  or  if  the  said 
amerciaments,  pains,  fines,  and  penalties,  in  nomine  pcence,  after 
reasonable  demand  be  not  paid,  then  the  lessor  may  distrain." 
It  appears,  however,  that  this  clause  was  copied  from  the  lease  of 
1708,  and  we  ought  to  pause  before  we  hold  that  such  a  clause, 
copied  from  the  former  lease,  (and  which  the  party  who  prepared 
the  instrument,  after  the  Act  of  Parliament,  probably  had  before 
him)  vitiates  this  lease.  I  cannot  think,  however,  that  the  land- 
lord is  abridged  by  this  clause  of  any  remedy  for  the  recovery  of 
his  rent  which  he  otherwise  would  have  had.  Independently  of 
this  clause,  the  landlord  has  a  power  to  distrain,  and  a  power  to 
eell  under  the  distress.  And  I  cannot  give  such  an  effect  to  the 
language  of  this  clause  as  to  say,  that  it  was  intended  to  deprive 
the  landlord  of  any  power  which  he  had  by  the  common  and 
statute  law.  *The  true  construction  of  it  appears  to  me  to  be,  to 
consider  it  as  introduced  in  furtherance  of  the  power  under  the 
common  law,  and  I  think  that  we  cannot  give  it  the  construction 
contended  for,  unless  we  see  clearly  that  the  landlord,  at  the 
time  of  granting  it,  intended  to  take  away  the  power  under  the 
common  law. 

The  fourth  objection  is  as  to  the  right  of  re-entry.  It  is  said, 
this  is  to  be  only  at  the  end  of  twenty-eight  days  after  the  rent  is 
in  arrear,  and  the  same  *'  being  lawfully  demanded."  Now  as  to 
the  right  of  re-entry  not  accruing  till  the  expiration  of  a  given 
number  of  days,  the  case  of  Smith  v.  Doe  dem.  the  E.  of  Jersey  is 
directly  in  point.  It  was  there  decided,  that  the  words  contained 
in  this  power, ''  so  that  there  be  conditions  of  re-entry  for  non- 
pajrment  of  rent,"  are  to  be  interpreted  to  mean  a  usual  or 
reasonable  condition  of  re-entry ;  and  if  that  be  so,  it  appears 
from  the  lease  of  1708,  that  twenty-eight  days  are  there  given  for 
the  payment  of  the  rent,  before  the  landlord  can  re-enter ;  with 
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this  additional  clause  in  favour  of  the  tenant,  that  if  therp  be  no 
sufficient  distress  upon  the  premises,  the  landlord  may  then 
re-enter. 

Another  objection  is  that  by  the  terms  of  this  lease  the  land- 
lord is  "  to  re-enter  on  the  rents  being  lawfully  demanded ;"  and 
it  is  said,  that  this  puts  the  landlord  to  the  necessity  of  making 
the  demand,  notwithstanding  the  statute  4  Geo.  II.  c.  28,  which 
was  made  generally  for  the  purpose  of  relieving  the  landlord 
from  the  necessity  of  making  that  demand.  In  Doe  dem. 
Scholefield  v.  Alexander,  three  of  the  Judges  of  this  Court,  Lord 
Ellenbobough,  Ch.  J.  rather  doubting  than  dissenting,  decided 
that,  notwithstanding  the  words  "  lawfully  demanded  "  in  a 
lease,  the  landlord  has  a  right  to  the  benefit  of  the  statute  of 
4  Geo.  II.  c.  28,  and  may  re-enter.  I  certainly  am  of  *that 
opinion.  By  the  common  law  the  landlord  never  could  re-enter 
without  making  a  demand.  Every  clause  of  re-entry,  therefore, 
contained  the  words,  ''  lawfully  demanded,"  in  effect,  though  not 
in  terms ;  and  therefore  in  the  lease  of  1708,  those  words  were 
quite  nugatory.  They  were  probably  copied  inadvertently  into 
the  subsequent  leases  without  considering  their  effect.  I  am  of 
opinion,  that  such  a  proviso  for  re-entry,  which  was  originally 
introduced  for  the  benefit  of  the  landlord,  ought  not  to  be 
construed,  in  consequence  of  the  introduction  of  those  words 
(which  were  nugatory  in  the  former  leases)  to  deprive  the 
landlord  of  the  benefit  intended  to  be  conferred  upon  him  by  the 
statute  4  Geo.  II.  c.  28.  The  case  might  have  been  otherwise,  if 
the  lease  had  contained  an  express  covenant  that  he  would  not  re- 
enter without  demand,  or  that  having  entered  he  would  not  selL 

Then  comes  the  last  and  remaining  objection,  which  raises 
this  question :  whether  the  rent  can  be  apportioned  ?  Whether 
or  not  it  is  competent  to  the  owner  of  a  considerable  estate  to 
make  any  improvement  or  alteration  in  the  mode  of  disposing  of 
that  estate  ?  If  he  cannot  divide  a  farm,  but  is  bound  to  let  it 
altogether,  as  it  formerly  was,  improvement  must  in  many  cases 
be  utterly  prevented,  and  the  remainderman  be  deprived  of  the 
benefit.  Independently  of  authority,  I  certainly  should  have 
thought  that  that  which  was  for  the  benefit  of  the  estate  might 
lawfully  be  done,  and  that  an  apportionment  of  rent  might  be 


vol..  XXIV.]     1822.    K.  B.    5  B.  &  ALD.  885—887- 


441 


made,  and  that  the  land  might  be  subdivided,  provided  care  was 
taken  to  apportion  for  the  parts  of  the  farm  so  divided,  as  much 
rent  as  had  been  reserved  in  respect  of  them  in  the  lease  com- 
prising the  whole.    Lord  Mountjoy's  case  has  been  *cited  upon 
this  point.     The  doctrine  there  laid  down  upon  this  subject, 
however,  was  not  the  point  which  the  Court  there  decided,  and 
the  very  learned  person  in  whose  report  that  doctrine  is  found, 
has,  in  his  commentary  on  Littleton,  expressly  laid  it  down  as 
law,  that  there  may  be  a  leasing  of  part,  reserving  a  rent 
bearing  the  same  proportion  to  the  former  rent  as  the  part 
leased  bore  to  the  whole  land.    He  says,  ''  If  tenant  in  tail  let 
part  of  the  land  accustomably  letten,  and  reserve  a  rent />ro  rata^ 
or  more,  this  is  good,  for  that  is  in  substance  the  accustomable 
rent."     Co.  Lit.  44  b,  and  Lord  Mountjoy^s  case  is  referred  to 
in  the  sentence  immediately  preceding.    I  am  of  opinion,  that 
the  law,  as  so  laid  down  by  Lord  Coke,  is  consonant  to  reason, 
and  that  it  is  competent  to  lease  a  part,  reserving  a  true  and  fit 
proportion  of  that  rent  which  had  formerly  been  reserved.    The 
case  of  Smith  v.  Trinder  is  an  authority  upon  that  point.    It  is 
true  that  the  89  &  40  Geo.  III.  c.  41,  after  reciting  that  doubts 
had  arisen,  whether  ecclesiastical  persons  could  lawfully  grant 
separate  leases  of  parts  of  lands  usually  demised  by  one  lease 
and  under  one  rent,  enables  them  so  to  do.    But  we  are  not 
necessarily  to  infer  from  thence,  that  those  doubts  were  well 
founded.    Acts  of  Parliament  for  the  purpose  of  removing  doubts 
are  very  beneficial,  because  they  prevent  that  expense  of  litiga- 
tion which  otherwise  must  take  place,  in  order  to  have  such 
doubts  resolved.)    For  these  reasons  I  am  of  opinion  that  this 
is  a  good  and  valid  lease,  and  that  the  postea  should  be  delivered 
to  the  defendant. 
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Bayley,  J. : 

I  am  of  the  same  opinion.  The  objection  to  the  lease  is  that 
it  is  not  conformable  to  the  leasing  power  contained  in  the 
statute  6  Geo.  I.  That  Act  "^applies  not  merely  to  the  premises 
in  question,  but  to  lands  of  very  large  extent,  lying  in  several 
different  counties ;  and  it  appears  to  me  to  have  been  the 
intention  of  the  Legislature,  that,  as  long  as  there  should  be 
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heirs  of  the  body  of  the  settlor,  the  estate  should  not  be  alien- 
ated. The  Act  contains  a  leasing  power,  with  this  provision, 
''So  as  upon  all  and  every  such  lease  and  leases  there  be 
reserved  and  made  payable,  yearly,  during  the  continuance 
thereof,  the  usual  and  accustomed  yearly  rents,  boons,  and 
services  for  the  same."  Now,  the  first  question  arises  upon  these 
words ;  and,  in  order  to  know  what  were  the  usual  and  accus- 
tomed rents,  I  take  it  to  be  quite  clear,  that  we  may  look  to  the 
previously  existing  leases.  That  point  was  decided  in  Smith  v. 
Doe  dem.  E.  of  Jersey  A  It  is  impossible  to  tell  what  was  the 
state  and  condition  of  the  property  which  is  to  be  the  subject  of 
future  leases,  unless  by  referring  to  what  were  the  then  existing 
leases,  nor  can  it  be  ascertained  what  is  the  usual  and  accus- 
tomed rent,  unless  by  referring  to  the  different  leases,  to  see 
what  has  been  the  rent  from  time  to  time  reserved.  It  has  been 
said,  that  the  old  lease  might  be  referred  to  for  the  purpose  of 
ascertaining  the  quantum  of  rent,  but  not  for  the  purpose  of 
ascertaining  the  time  and  manner  in  which  the  rent  was  reserved 
and  made  payable.  In  order  to  judge,  however,  whether  a  rent 
is  usual  and  accustomed,  all  the  circumstances  connected  with 
that  rent  must  be  considered.  The  time  and  the  mode  of  payment 
are  some  of  those  circumstances  from  which  a  judgment  may  be 
formed,  whether  it  was  the  usual  and  accustomed  rent  or  not 
In  Lord  Mountjoy's  case,  and  in  the  Dean  and  *Chapt€r  of 
Worcester's  case,  the  Court  did  refer  to  the  mode  in  which  the 
old  rent  was  reserved,  and  from  comparing  the  new  and  the  old 
reservations,  certain  objections  were  made  to  the  existing  leases. 
Now  that  could  not  have  taken  place,  unless  it  was  deemed 
competent  for  them  to  look  at  the  old  leases,  to  see  the  mode  in 
which  the  old  rent  was  reserved,  for  the  purpose  of  considering 
whether  it  was  a  usual  and  accustomed  rent.  If  the  old  rent  is 
reserved  quarterly,  the  new  rent  reserved  is  not  usual  and 
accustomed,  unless  it  be  a  quarterly  rent  also.  In  this  case,  the 
words  of  the  power  are,  ''so  as  upon  all  and  every  such  lease 
and  leases,  there  be  reserved  and  made  payable  yearly."  Great 
stress  has  been  laid  upon  the  word  "  yearly,"  and  it  has  been 
contended,  that  the  true  construction  of  that  word  requires,  that 
t  2  Brod.  &  Bing.  504.     Reported  in  H.  L.  22  E.  E.  19. 
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there  should  be  one  entire  yearly  payment.    I,  however,  con- 
sider the  words  "  made  payable  yearly,"  the  same  as  if  the  words 
had  been,  "  payable  every  year."    In  leases  there  is  usually  a 
covenant  that  the  lessee  shall  pay  yearly  and  every  year,  and  by 
the  reddendum,  he  is  to  pay  the  yearly  rent  of  so  much  by  half- 
yearly  or  quarterly  payments.     It  appears  to  me,  that  the  word 
'*  yearly  "  does  not  necessarily  mean  one  entire  rent  for  the  year, 
and  in  this  case,  although  a  yearly  rent  might  be  more  beneficial 
to  the  successor,  yet  it  would  not  be  the  usual  and  accustomed 
rent,  for  it  appears  from  the  old  lease,  that  the  usual  and  accus- 
tomed rent  was  by  a  half-yearly  payment.    And  it  cannot  be 
supposed  that  with  respect  to  such  extensive  possessions,  it  was 
intended  to  give  an  undue  advantage  to  the  remainderman.     The 
tenant  for  life  and  the  remainderman  must  have  been  intended 
to  be  placed  on  fair  and  equal  terms,  and  that  will  not  be  the 
•case,  ^unless  the  rents  reserved  under  the  new  leases  are  reserved 
in  the  same  manner  and  form  as  they  were  in  the  old  ones.    It 
appears  that  by  the  old  leases  the  rent  was  reserved  half-yearly, 
which  was  as  little  beneficial  to  the  remainderman    as    the 
reservation  in  this  lease.     I  think,  therefore,  that  this  does  not 
constitute  any  objection  to  the  lease  in  question. 

The  next  objection  is  that  the  landlord  is  restricted  from 
distraining  and  from  selling.  That  does  not  appear  to  me  to  be 
so.  It  is  a  rule  of  construction  that  where  a  clause  is  introduced 
into  a  deed,  or  into  an  Act  of  Parliament  in  order  to  confer  a  benefit, 
it  is  not  to  be  construed  so  as  to  work  a  prejudice,  or  in  other 
words,  that  where  the  intention  of  the  clause  is  to  give  a  further 
right,  it  is  not  to  be  construed  so  as  to  take  away  any  other 
right  existing  without  it.  Now,  applying  that  rule  to  the  present 
ease,  this  clause  must  not  be  construed  to  take  away  from  the 
lessor  any  right  he  had.  At  common  law,  the  lessor  had  an  un- 
qualified right  to  distrain,  and  by  statute  to  sell  the  distress. 
There  is  another  answer  to  this  objection,  that  this  is  a  reserva- 
tion in  the  usual  and  accustomed  mode,  for  the  lease  of  1708 
contains  almost  verbatim  the  same  provision  with  respect  to  the 
rent  there  reserved,  and  then  this  rent  being  reserved  exactly 
under  the  same  circumstances,  it  becomes  in  that  respect  the 
usual  and  accustomed  yearly  rent. 
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The  objection  that  twenty-eight  days  are  allowed,  after  non- 
payment of  the  rent,  before  re-entry,  is  also  answered  by  the  old 
lease,  and  the  decision  in  the  House  of  Lords,  in  the  case  of 
Smith  V.  Doe  dem.  E.  of  Jersey.  The  words  of  the  condition  in 
the  power  are,  "  and  so  as  in  every  such  lease  there  be  contained 
a  condition  of  re-entry  for  non-payment  of  the  said  rent  *and 
rents  thereby  to  be  reserved."  Now  this  lease  does  contain  a 
condition  of  re-entry  for  non-payment  of  rent.  It  is  said, 
however,  that  it  is  qualified  by  the  words  "being  lawfully 
demanded,"  which  words  were  not  in  the  lease  in  the  case  of 
Smith  V.  Doe  dem.  E.  of  Jersey.  In  the  old  lease,  in  this  case, 
however,  it  is  part  of  the  proviso  of  re-entry,  that  the  rent  shall 
be  lawfully  demanded,  and,  therefore,  the  provisos  in  the  two 
leases  correspond  in  this  respect,  and  the  tenant  in  tail  in 
possession,  and  the  tenant  in  tail  in  remainder,  are,  to  all  intents 
and  purposes,  upon  the  same  relative  terms  as  they  were  at  the 
time  when  the  Act  of  Parliament  was  passed. 

The  remaining  objection  is  that  this  is  a  lease  of  part  of 
certain  premises,  which,  at  the  time  of  passing  the  Act  of 
Parliament,  were  in  lease  jointly  with  other  property,  and  that 
it  was  not  competent  to  the  lessor  to  lease  property  separately  at 
a  pro  rata  rent,  which  had  formerly  been  jointly  demised.  I 
think,  however,  it  would  be  most  unreasonable  so  to  construe 
this  power.  The  only  authority  in  favour  of  such  a  construction 
is  Lord  Mountjoy's  case.  That  case,  however,  was  not  decided 
upon  that  point.  There  an  acre  of  waste  land  was  introduced 
into  the  lease,  and  the  entire  rent  was  reserved  out  of  that  acre, 
as  well  as  out  of  the  anciently  demised  lands.  The  ground  of 
the  decision  was,  that  the  old  accustomed  rent  was  not  confined 
to,  and  therefore  was  not  issuing  out  of  the  old  accustomed 
letten  lands.  The  opinion  stated  to  have  been  delivered  by  the 
Judges  upon  the  other  point  was  extra-judicial ;  and  when  we 
consider  that  Lord  Coke,  in  his  commentary  upon  Littleton, 
which  was  published  some  years  after  Lord  Mountjoy's  case,  lays 
it  down  as  clear  law,  ''  that  a  tenant  ^in  tail  may  let  part  of  the 
land  accustomably  letten,  and  reserve  a  rent  pro  rata,  or  more," 
it  appears  to  me,  that  there  either  must  have  been  some  mistake 
in  that  part  of  the  5th  Coke,  or  that  the  opinion  of  the  profession 
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was  decidedly  against  the  doctrine  there  laid  down.  I  am 
clearly  of  opinion,  in  this  case,  upon  reason  as  well  as  authority, 
that  the  tenant  in  tail  had  a  right  to  let  part  of  the  lands,  which, 
at  the  time  of  the  passing  of  the  Act  of  Parliament,  were  under 
one  demise  at  one  entire  rent,  provided  he  took  care  to  reserve 
the  proportion  of  that  old  rent  which  the  land  divided  bore  to 
the  whole  property.  For  these  reasons,  I  am  of  opinion,  that 
the  lease  cannot  be  impeached,  and  consequently,  that  the 
2)08t€a  must  be  delivered  to  the  defendant. 

HOLBOYD,  J. : 

I  am  of  opinion  that  the  lease  is  conformable  to  the  power, 
and  therefore  a  valid  lease.  The  power  requires  that  there  be 
'*  reserved  and  made  payable  yearly,  during  the  continuance  of 
the  lease,  the  usual  and  accustomed  yearly  rents,  boons,  and 
services  for  the  same."  If,  then,  there  be  reserved  in  the  lease, 
and  made  payable  during  the  continuance  thereof,  the  usual  and 
accustomed  yearly  rents,  boons,  and  services,  the  lease  is  valid. 
Whatever  might  have  been  my  opinion  upon  some  of  the  points, 
if  the  case  of  Smith  v.  Doe  dem.  E.  of  Jersey  had  not  been 
decided,  I  must  now  take  the  law  to  be  such  as  it  was  finally 
decided  in  that  case.  That  case  established  two  points,  first, 
that  a  reference  might  be  had  to  the  .former  leases,  for  the 
purpose  of  ascertaining  what  was  the  usual  and  accustomed 
rent,  and  for  such  other  purposes  as  form  the  subject  of  contest 
upon  the  present  occasion  ;  secondly,  *that  the  same  construction 
is  not  necessarily  to  be  given  to  the  words  of  the  power,  as  the 
same  words  must  have  received  if  they  had  been  used  in  the 
lease  itself.  One  objection  is,  that  this  rent  in  this  lease  is 
reserved  half-yearly,  and  that  the  power  requires  that  it  should 
be  *'  reserved  and  made  payable  yearly,  during  the  continuance 
thereof,  &c."  It  is  admitted,  that  if  the  word  "yearly"  had 
referred  to  the  reservation  only,  and  not  to  the  mode  of  payment, 
this  would  have  been  a  sufficient  execution  of  the  power,  though 
the  rents  be  made  payable  half-yearly.  I  think,  however,  that 
in  common  parlance  the  word  "yearly,"  used  in  this  and  other 
leases,  means,  not  a  payment  of  rent  once  a  year,  but  that  the 
same  is  to  be  paid  in  or  during  every  year,  and  that  seems 
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evidently  to  have  been  the  meaning  of  the  person  who  prepared 
this  lease ;  for  the  words  of  the  reddendum  are,  "yielding  and 
paying  yearly  and  every  year,  the  yearly  rent  or  sum  of  SOL, 
upon  the  25th  March  and  the  29th  September,  by  even  and 
equal  portions."  So  that  the  person  who  framed  1  this  lease, 
states  it  to  be  a  yearly  rent,  and  still  makes  it  payable  by  two 
half-yearly  payments,  and  that  is  consistent  with  the  old  leases. 
In  one  sense  of  the  word,  therefore,  this  rent  is  payable  half- 
yearly,  but,  in  another  sense,  at  is  payable  yearly,  because  it  is 
payable  during  the  year ;  and  if  the  latter  sense  can  be  given  to 
the  expression  in  this  lease,  I  think  it  ought  to  be  construed  to 
have  that  meaning.  Besides,  if  we  refer  to  the  former  leases, 
which,  according  to  the  case  of  Smith  v.  Doe  dem.  E.  of  Jersey 
we  are  at  liberty  to  do,  this  appears  to  be  the  usual  and  accus- 
tomed yearly  rent ;  for  it  is  payable  yearly  in  the  accustomed 
manner,  that  is,  every  year,  by  the  two  usual  half-yearly 
payments. 

Another  objection  is  that  the  rent  reserved  was  made  payable 
at  an  earlier  day  than  it  would  have  been  payable,  if  it  had  been 
made  payable  at  the  end  of  each  year ;  and  it  has  been  said,  that 
the  power  must  be  construed  in  the  same  manner  as  if  the  very 
words  of  the  power  were  contained  in  the  lease  itself ;  and,  un- 
doubtedly, if  the  reddendum  had  been  yielding  and  paying  yearly, 
without  saying  anything  as  to  the  times  of  payment,  no  rent 
would  have  accrued  due  until  the  last  day  of  the  year.  In  Smith 
V.  Doe  dem.  E.  of  Jersey,  a  similar  argument  was  used,  for  it 
was  contended,  that  if  the  lease  in  that  case  had  provided,  that  a 
party  should  have  power  to  re-enter,  on  non-payment  of  rent,  he 
might  enter  immediately  upon  default  being  made.  The  House 
of  Lords,  however,  decided  otherwise,  for  they  construed  the 
words  giving  the  right  of  re-entry  in  a  different  sense  from  that 
which  they  must  have  received,  if  they  had  been  used  in  the  lease 
itself.  In  this  case,  the  rent  is  made  payable  half-yearly,  and 
whatever  might  have  been  the  case,  if  it  had  not  appeared  from 
the  former  leases,  that  that  was  the  usual  and  accustomed  mode 
of  paying  the  rent,  I  think  it  does  appear  from  them,  that  this 
was  the  usual  and  accustomed  rent,  payable  in  the  usual  and 
accustomed  manner. 
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Another  objection  to  the  lease  is,  thai  the  clause  of  distress 
takes*  away  the  right  of  the  party  to  distrain  previously  to  the 
demand  of  the  rent,  and  also  that  when  he  has  distrained,  it  takes 
away  the  power  of  selling  under  the  statute.  I  think,  however, 
that  this  being  a  covenant  for  the  benefit  of  the  landlord,  it  does 
not  take  away  any  right  which  he  had  by  common  law,  or  by 
statute,  and  consaquently,  that  notwithstanding  that  covenant, 
he  might  distrain  without  demand,  and  might  *sell  the  distress. 
Besides,  this  objection  goes  to  its  not  being  the  usual  and  accus- 
tomed rent.  Now  it  appears  that  this  clause  has  been  adopted 
from  the  former  leases,  and  therefore  that  this  is  the  usual  and 
accustomed  rent,  reserved  in  the  usual  and  accustomed  manner. 

Another  objection  is  that  the  right  of  entry  is  postponed  for 
twenty-eight  days ;  that  point,  however,  was  determined  in  Smith 
v.  Doe  dem.  E.  of  Jersey ;  and  besides,  the  former  leases  had 
this  very  clause,  and  therefore  afford  an  answer  to  that  objection. 
The  same  answer  applies  also  to  the  qualification  as  to  the  rent 
being  lawfully  demanded,  and  I  am  of  opinion,  that  the  4  Geo.  II. 
does  apply  to  a  case  of  this  kind,  and  that  notwithstanding  those 
words  the  landlord,  without  making  any  demand,  might  enter, 
distrain,  and  sell. 

I  am  also  of  opinion,  upon  principle  as  well  as  authority,  that 
a  party  may  demise  a  part  of  premises  formerly  demised  jointly 
with  others,  provided  he  reserve  a  fair  rent.  The  passage  referred 
to  from  Coke  upon  Littleton,  44  b,  is  a  strong  authority  upon 
that  point,  and  I  think  the  doctrine  there  laid  down  by  Lord 
Coke  a  right  exposition  of  the  law.  For  these  reasons,  in 
addition  to  others  which  have  been  given  by  my  Lord  and  my 
brother  Batley,  it  is  my  opinion  that  since  the  decision  in  the 
case  of  Smith  v.  Doe  dem.  E.  of  Jersey,  whatever  might  have 
been  the  case  previously,  this  lease  must  be  considered  as  valid. 

Judgment  for  defendant  A 


Doe  dem. 
£abl  of 
Shbbws- 

BUBT 

V, 

Wilson. 


[  •so^  ] 


t  Best,  J.  was  absent  at  Chambers. 


448  1822.    E.  B.    5  B.  &  ALD.  405.  [bub. 

1822.  BAETON  V.  WILLIAMS. 

(5  Bam.  &  Aid.  395— 406.) 

1826.  WILLIAMS  V.  BARTON. 

(3  Bingham,  139—148.) 

£xchegufT 

Chamber.  [This  was  an  action  of  trover  arising  out  of  a  pledge  of  property 

under  circumstances  where,  under  modem  law,  the  transaction 
would  have  been  good  under  the  Factors  Acts.  The  following 
observations  by  Best,  J.t  appear  to  contain  all  that  remains  in 
the  case  of  modem  interest :] 

[  5  B.  &  Aid.    Bbst,  J. : 

*  *  It  appears  to  me  that,  from  the  commencement,  this 
was  the  joint  property  of  Moon  and  the  plaintifib ;  and  if  Moon 
were  even  a  partner  with  the  plaintiffs  in  this  particular  trans- 
action, I  am  of  opinion  that  he  had  no  right  to  pledge  the 
property.  A  partner  in  a  trading  concern  generally  may  dispose 
of  the  partnership  property,  because  his  authority  to  do  so  ia 
implied  from  the  nature  of  the  business ;  but  that  by  no  means 
extends  to  a  case  of  a  partnership  in  a  particular  instance. 
Partners  in  a  trading  concern  are  joint  tenants  as  to  the  partner- 
ship property.  In  this  case  the  plaintiffs  and  Moon  were  at  most 
only  tenants  in  common.  Now  one  joint  tenant  may  lawfully 
dispose  of  the  whole  interest ;  but  one  tenant  in  common  cannot 
do  so.  If  the  whole  property  had  been  in  this  case  sold  by  Moon 
himself,  I  am  of  opinion  that  the  property  of  the  plaintiffs  would 
not  have  been  bound,  unless  it  were  a  sale  in  market  overt,  and 
such  a  sale  becomes  binding,  not  by  the  authority  of  the  persons 

selling,  but  from  the  general  policy  of  the  law. 

«  *  *  *  » 

[3  Bing.  146]   Best,  Ch.  J. : 

*  *  This  exception  [market  overt]  in  our  law  proves  that  if 
a  person  acquires  the  possession  of  property  in  any  mode,  other 
than  that  of  sale  in  market  overt,  he  cannot  keep  it  against  the 
owner ;  it  proves  at  the  same  time,  that,  as  commerce  is  now 
carried  on,  the  purchaser  or  pawnee  should  have  the  same  pro- 
tection against  him  who  permits  another  to  deal  with  his  property 
as  if  it  were  his  own.t 

t  Mr.  Justice  Best  was  transferred  Henderson  y.  WiUianu,  '95,  1  Q.  B. 

to  the  Court  of  Common  Pleas  as  521,  527,  64  L.  J.  Q.  B.  308,  312, 

Chief  Justice  in  April,  1824.  C.  A.— B.  C. 

X  Cited   by  Lord    IIalsbuby  in 
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DOE   DEM.  EDWAED    HUMPHREYS   v.   ROBERTS.       if^- 

(6  Bam.  &  Aid.  407-412.)  [  407  ] 

A.  by  his  will,  devised  all  his  messuage  or  dwelling-house,  with  the 
appurtenances,  ia  High  Street,  in  the  town  of  H.,  and  all  and  every  his 
buildings  and  hereditaments  in  the  same  street  to  his  mother  for  life, 
and  after  her  death  to  G.  D.  A.  had  only  one  house  in  the  High  Street, 
but  behind  that  house  he  had  two  cottages  fronting  a  lane  called  Bake- 
house Lane.  There  was  no  thoroughfare  through  that  lane,  the  only 
entrance  into  it  being  from  the  High  Street :  Held,  that  the  two  cottages 
passed  under  the  will. 

Ejectment  for  premises  in  the  parish  of  Holywell,  in  the 
county  of  Flint.  Plea,  not  guilty.  The  cause  was  tried  before 
Garrow,  B.  at  the  last  assizes  for  the  county  of  Salop,  and  the 
question  was,  whether  certain  premises,  situate  in  Bakehouse 
Lane,  in  the  town  of  Holywell,  passed  under  the  will  of  Thomas 
Humphreys,  under  which  the  lessor  of  the  plaintiff  claimed. 
The  will  was  dated  the  6th  June,  1775,  and  recited  a  marriage 
settlement  on  the  marriage  of  the  testator,  by  which  all  the 
messuages,  lands,  or  tenements,  belonging  to  the  testator  or  his 
mother,  Mary  Humphreys,  situate  in  the  county  of  Flint,  were 
settled  after  his  decease,  in  default  of  issue  by  his  wife,  and  sub- 
ject to  two  annuities  to  his  mother  and  his  wife  for  life,  to  the 
use  and  behoof  of  himself,  his  heirs  and  assigns  for  ever.  The 
will  then  recited  that  he  had  not  any  issue  by  his  wife,  and  pro- 
ceeded as  follows.  "  Now  I  do  give  and  devise  all  the  said 
capital  and  other  messuages,  tenements,  lands,  hereditaments, 
and  premises,  with  their  appurtenances,  in  manner  and  form 
following,  that  is  to  say,  as  to  and  concerning  all  that  messuage 
or  dwelling-house,  with  the  appurtenances,  situate  in  High  Street, 
in  the  town  of  Holywell,  in  the  said  county  of  Flint,  wherein  my 
said  mother  inhabits,  and  nearly  opposite  to  the  White  Horse 
Inn,  together  with  the  shop  adjoining  the  same  messuage ;  and 
all  and  every  my  buildings  and  hereditaments  in  the  same  street 
I  do  give  and  devise  the  same  unto  and  to  the  use  of  my  said 
mother,  Mary  Humphreys,  for  her  natural  life."  The  testator 
then,  after  declaring  that  the  premises  *last  mentioned  were  to  [  *406  ] 
be  exempt  from  the  annuities  to  his  mother  and  his  wife,  which 
he  charged  upon  the  residue  of  his  estate,  devised  all  the  other 
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Dob  dem.    lands  comprised  in  the  marriage  settlement,  except  the  premises 

y\  TTM 1*  H  lA  JA  V  [^ 

V.  limited  to  his  mother  for  life,  to  trustees,  for  500  years ;  in  trust, 

BoBKBTs.  ^Q  g^jj  Qj,  mortgage  the  same,  in  order  to  pay  his  debts,  and  cer- 
tain legacies  mentioned  in  the  will ;  and  then,  as  to  all  his  estate, 
as  well  that  which  was  subject  to  the  trust  term  of  500  years,  as 
what  was  limited  to  his  mother  for  life,  from  and  immediately 
after  her  decease,  he  devised  the  same  to  his  brother,  John 
Humphreys,  for  life,  and  after  his  death  to  his  sons  and  daughters 
in  tail,  with  remainder  to  Hugh  Humphreys  for  life,  and  his  sons 
and  daughters  in  tail,  with  remainder  to  Edward  Humphreys  for 
life,  &c.  The  testator  died  in  1788,  his  mother,  Mary  Humphreys, 
having  died  in  his  lifetime;  John  Humphreys  and  Hugh 
Humphreys,  his  brothers,  died  without  issue;  and  Edward 
Humphreys  is  the  lessor  of  the  plaintiff.  The  trustees  for  the 
term  of  500  years  had  sold,  in  June,  1790,  the  house  in  High 
Street  and  the  two  cottages  in  Bakehouse  Lane,  to  one  8.  Davies ; 
the  latter  sold  them  to  David  Pennant,  under  whom  the  present 
defendant  occupied  one  of  the  cottages.  In  another  ejectment 
tried  at  the  same  assizes,  with  respect  to  the  house  in  High 
Street,  which  nearly  fronted  the  White  Horse  Inn,  it  was 
admitted  that  the  lessors  of  the  plaintiff  were  entitled  to  recover. 
Bakehouse  Lane  contains  thirty  houses,  belonging  to  several 
owners,  and  though  not  a  thoroughfare,  is  wide  enough  to  admit 
carriages ;  the  entrance  thereto  is  out  of  High  Street,  under  an 
archway,  a  little  below  the  house  in  High  Street.  The  cottages 
are  situate  in  Bakehouse  Lane,  on  the  opposite  side  of  that  lane, 
fronting  the  back  of  the  house  in  High  Street,  having  that  and 
[  *409  ]  the  Mother  houses  in  High  Street  interposed  between  them  and 
the  White  Horse  Inn.  The  testator  had  no  other  premises  in  or 
near  High  Street.  The  learned  Judge  was  of  opinion,  that  the 
two  cottages  passed  under  the  will,  and  he  directed  the  jury  to 
find  a  verdict  for  the  plaintiffs,  with  liberty  to  the  defendant  to 
move  to  enter  a  nonsuit ;  a  rule  nisi  for  that  purpose  having 
been  obtained  in  last  Michaelmas  Term* 

W.  E.  Taunton  shewed  cause : 

It  is  quite  clear,  that  the  testator  did  not  intend  that  his  devise 
should  be  confined  to  those  premises  which  were  occupied  by  his 
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mother ;  if  sach  had  been  his  intention,  why  should  he  add  to     Dob  dem. 

TTtT  Iff  PHS£TB 

the  description  of  those  premises  the  words  which  immediately  «. 

follow,  "  all  and  every  my  buildings  and  hereditaments  in  the  Bobkbtb. 
same  street."  In  order  to  ascertain  the  testator's  meaning,  it  is 
material  to  refer  to  other  parts  of  the  will.  It  begins  by  reciting 
the  testator's  marriage  settlement,  by  which  some  property  of 
his  mother's  as  well  as  his  own  was  settled  to  certain  uses ;  he 
next  mentions  his  intention  to  dispose  of  the  whole  of  that  pro- 
perty, and  then  introduces  the  clause  in  question  as  to  a  part  of  it, 
which  clause  is  followed  by  a  disposition  of  the  residue  to  other 
uses.  It  appeared  that  there  was  no  other  street  to  which  the 
two  cottages  in  question  could  be  said  to  belong,  except  the  High 
Street. 

PvUer  and  R.  V.  Richards  : 

The  description  of  premises  in  the  will  of  T.  Humphreys  is 
extremely  minute,  and  ought  not  to  be  enlarged.  Ewer  v. 
Haydetif^  Blague  v.  Goldyl  Tuttesham  v.  Roberts,^  are  in  point. 
Doe  *v.  CoUinsW  does  not  apply,  there  all  the  premises  had  been  [  *^^^  1 
occupied  with  the  house  devised.  This  court  was  well  known 
by  the  name  of  Bakehouse  Lane ;  that,  therefore,  would  have 
been  the  proper  description  of  the  premises. 

(Abbott,  Gh.  J. :  Suppose  a  man,  having  no  house  in  the  High 
Street,  devised  his  house  in  the  High  Street,  if  he  had  a  house 
in  this  Bakehouse  Lane,  would  not  that  pass  ?) 

It  would ;  but  if  a  man,  having  one  house  in  High  Street  and 
another  in  the  lane,  devised  all  his  houses  in  High  Street, 
the  one  would  pass,  but  the  other  would  not.  The  general  words 
*'  all  my  buildings,  &c."  were  introduced  for  the  purpose  of 
securing  more  effectually  to  the  devisee  the  premises  before 
particularly  described.  Doe  dem.  Tyrrell  v.  Li/fordV  is  in  point, 
to  shew  that  the  Court  cannot  receive  extrinsic  evidence  to  give 
effect  to  a  will,  where  it  can  have  an  effectual  operation  without  it. 

t  Gro.  Eliz.  476,  658.  ||  1  E.  E.  529  (2  T.  B.  498). 

t  Oro.  Car.  447.  H  16  E.  E.  537  (4  M.  &  S.  550). 

i  Gro.  Jac.  22. 
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Dos  dem.         (Batlbt,  J. :  The  true  groand  of  that  decision  was,  that  there 
V.  there  was  property  to  satisfy  the  will.    But  what  other  buildings 

EoBBBTB.     ^Q  there  in  High  Street  to  satisfy  the  will  in  this  case,  besides 
the  capital  messuage  occupied  by  the  mother  ?) 

The  expression  is  not  ''other  buildings/'   but  ''all  my  build- 
r  ings." 

(Batlet,  J. :  The  word  "  and  "  is  accumulative. 

Abbott,  Gh.  J :  The  appurtenances  to  the  principal  meesoage 
are  described  as  being  in  the  High  Street;  how  were  they 
situate  ? ) 

They  did  not  abut  on  the  High   Street,  but  were  behind  the 
house. 

Abbott,  Ch.  J. : 

Upon  the  words  of  the  will,  there  appears  to  have  been  an 
intention  to  pass  all  that  the  testator  had  in  the  High  Street ; 
and  he  seems  to  have  thought,  that  he  had  something  more  than 
[  *4ii  ]  the  principal  ^messuage  in  the  occupation  of  his  mother.  In 
fact,  however,  he  had  no  premises  in  that  street  except  the 
principal  messuage,  unless  these  cottages  are  to  be  considered 
as  coming  within  the  description.  There  was  no  other  street  to 
which  they  could  be  said  to  belong.  I  think,  therefore,  that  they 
passed  by  the  will.  The  rule  for  entering  a  nonsuit  must  there- 
fore be  discharged. 

Bayley,  J. : 

In  cases  of  this  kind,  we  should  endeavour  to  discover  the 
meaning  of  the  testator.  If  the  description  is  precise,  and  there 
are  premises  to  satisfy  it,  and  there  are  other  premises  also, 
there  the  others  will  not  pass.  If,  however,  the  description  is 
not  precise,  if  you  cannot  satisfy  the  will,  unless  additional 
property  passes  besides  that  which  is  described,  then  you  mast 
presume,  that  the  testator  intended  to  pass  that  property,  and 
that  his  description  is  inaccurate.    Here,  after  mentioning  the 
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capital  messuage,  the  testator  adds,  all  and  every  my  buildings     doe  dem. 
in  the  said  street.    He  had  no  other  property  fronting  the  High  ^^ 

Street,  but  had  other  property  to  which  there  was  no  access  but     Bobbbtb. 
from  that  street.    I  think,  therefore,  that  the  testator's  meaning 
is  to  be  extended  beyond  the  words,  ''  in  that  street,"  and  that 
the  cottages  in  the  court  passed  by  the  will.    This  rule  must 
therefore  be  discharged. 

HOLBOTD,  J. : 

In  this  case,  I  think  that  the  [testator  intended  to  pass  the 
cottages  in  question,  and  that  the  words  in  his  will  are  sufficient 
for  that  purpose.  He  speaks  of  some  other  tenements  in  the 
High  Street  besides  the  principal  messuage.  The  only  way  to 
these  *cottages  was  through  the  High  Street,  and  there  was  no  [  •^i^  ] 
thoroughfare  through  Bakehouse  Lane.  If  there  had  been  an 
opening  from  the  High  Street  to  these  two  cottages  alone,  they 
would  clearly  be  in  the  street,  and  I  can  see  no  difference  from 
the  circumstance  of  there  being  other  houses  in  the  court.  And 
as  there  is  no  other  property  to  satisfy  the  will,  I  am  of  opinion, 
that  these  cottages  ought  to  pass.  The  rule  for  entering  a  non- 
suit must  be  discharged. 

Rvle  discharged  A 

t  Best,  J.  was  sitting  at  Chambers.  Honors,  is  properly  and  usually 
[In  French  a  smaller  street  opening  described  as  **dan$  la  rue  St. 
out  of  a  larger  one,  say  the  Bue  St.      Honor^." — ^F.  P.] 
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WOOD   V.   VEAL.t 

(5  Bam.  &  Aid.  454—457 ;  S.  0.  1  Dowl.  &  Ey.  20.) 

In  trespass  and  justification  under  a  public  right  of  way,  the  locus  in 
quo,  which  was  not  a  thoroughfare,  had  been  under  lease  from  1719  to 
1818,  but  as  far  back  as  living  memory  could  go,  it  had  been  used  by 
the  public,  and  lighted,  paved,  and  watched  tmder  an  Act  of  Parliament, 
in  which  it  was  enumerated  as  one  of  the  streets  in  Westminster.  After 
1818,  the  plaintiff,  who  previously  lived  for  24  years  in  its  neighbour- 
hood, indosed  it :  Held,  that  under  these  Gircumstances,  the  jury  yrmre 
well  justified  in  finding  that  there  was  no  public  right  of  way,  inasmuch 
as  there  could  be  no  dedication  to  the  public  by  the  tenants  for  99  years, 
nor  by  any  one,  except  the  owner  of  tiie  fee.  Quasre,  whether  there  can 
be  a  public  highway  which  is  not  a  thoroughfare. 

Trespass  for  breaking  and  entering  a  certain  yard  and  close  of 
the  plaintiff  in  the  parish  of  St.  John,  Westminster,  and  pulling 
down  his  fence,  &c.  there  erected.  The  defendant  justified  the 
trespass  under  a  public  right  of  way.  At  the  trial  at  the 
Westminster  sittings,  after  last  Michaelmas  Term,  before 
Abbott,  Gh.  J.  it  appeared  that  the  locus  in  quo,  which  was 
called  Little  Abingdon  Street,  Westminster,  was  not  a  thorough- 
fare, but  that,  as  far  back  as  living  memory  could  go,  it  had 
been  used  by  all  persons  desirous  of  going  there,  and  that  in 
11  Geo.  III.  it  had  been  enumerated  amongst  other  streets  in 
the  Act  of  Parliament  then  passed  tor  paving,  cleaning,  and 
lighting  the  squares,  streets,  &c.  of  Westminster.  That  the 
commissioners  had  accordingly  paved  and  lighted  it,  and  that 
watchmen  had  been  stationed  there,  &c.  &c.  On  the  part  of  the 
plaintiff,  it  appeared  that  in  the  year  1719,  a  lease  for  99  years 
of  the  plaintiff's  premises,  including  the  yard  in  dispute,  had 
been  granted  by  the  then  owner  of  the  fee;  which  having 
expired  in  1818,  the  plaintiff,  in  1820,  having  for  24  years 
[  *456  ]  previously  lived  in  the  neighbourhood,  ^erected  the  fence  in 
question.  The  Lobd  Ghibf  Justice  left  it  to  the  jury  to  say, 
whether  they  thought  there  had  been  any  dedication  to  the 

t  Long  user  is  evidence  of  dedica-  8  A.  &  E.  99 ;   7  L.  J.  Q.  B.  172. 

tion,  but  dedication  is  not  complete  See  also  Bailey  v.  Jtxmiewti  (1876) 

without  an  intention  of  the  land-  1  0.  P.  D.  329 ;  ffcUl  y.  CorporcOion 

owner;  and  origin  of  user  may  be  of  Bath  (1881)  44  L.  T.  873;    29 

shewn.  BarracUmghy.  CAM«cm(1838)  W.  B.  862.— B.  0. 
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public  previously  to  1719,  telling  them,  that  in  that  case  they  Wood 
ought  to  find  for  the  defendant ;  but  if  not,  then  he  told  them,  v^Il. 
that  there  could  be  no  dedication  to  the  public,  except  by  the 
owner  of  the  fee ;  and  that  the  permission  by  the  tenants  for 
99  years  would  not  bind  the  landlord;  and  that  the  circum- 
stance of  the  lease  for  99  years,  which  had  been  proved, 
explained,  in  a  great  degree,  the  use  by  the  public,  as  not  being 
referable  to  a  dedication  by  the  landlord.  Under  this  direction, 
the  jury  found  a  verdict  for  the  plaintiff.    And  now, 

Guniey  moved  for  a  new  trial : 
In  this  case  the  jury  ought  to  have  been  directed  to  presume 
a  dedication  to  the  public.  Here,  as  far  back  as  living  memory 
could  go,  the  public  had  used  this  place,  which  having  been 
originally  called  Linsey  Lane,  had  subsequently  acquired  the 
name  of  Little  Abingdon  Street,  and  had  been  so  named  in  a 
public  Act  of  Parliament  for  lighting  and  paving  Westminster. 
Under  this  Act  it  had  been  lighted  and  paved,  so  that  this  case 
is  stronger  than  that  of  Rex  v.  Lloyd,\  where  the  lighting  only 
was  held  to  be  strong  evidence  of  a  public  way.  As  to  its  being 
not  a  thoroughfare,  that  is  not  important ;  for  Lord  Ebnyon,  in 
the  Rugby  Charity  v.  Merry  weather, I  held  that  that  circumstance 
could  make  no  difference.  La  Rex  v.  Barr,%  Lord  Ellenbobough 
decided  that  the  reversioner  having  knowledge  of  the  use  by  the 
public,  was  bound  by  it.  Now,  in  this  case,  the  present  plaintiff 
♦had,  for  24  years,  lived  in  the  neighbourhood,  and  must  have  [  •iss  1 
known  of  the  public  use  of  this  street. 

Abbott,  Ch.  J.: 

I  have  great  difSculty  in  conceiving  that  there  can  be  a 
public  highway  which  is  not  a  thoroughfare,  because  the  public 
at  large  cannot  well  be  in  the  use  of  it.  Li  this  case,  however,  I 
left  it  to  the  jury  to  consider,  whether  there  had  been  a  dedica* 
tion  to  the  public,  telling  them  that  a  highway  might  exist 
although  it  was  not  a  thoroughfare.  Nothing  done  by  the  lessee 
without  the  consent  of  the  owner  of  the  fee  would  give  the  right 

t  10  B.  E.  674  (1  Camp.  260).  §  15  B.  B.  721  (4  Camp.  16). 

X  10  B.  B.  628  (11  Eaet,  375,  «.). 
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Wood  of  way  to  the  public.  Here,  as  the  land  was  demised  by  the 
Veal.  lease  of  1719,  which  expired  in  1818,  it  seems  to  me,  that  the 
proper  question  to  consider  was,  whether  there  had  been  a 
dedication  to  the  public  before  1719,  or,  subsequently  to  that 
period,  with  the  consent  of  the  owner  of  the  fee.  I  am  still  of 
opinion  that  the  case  was  presented  properly  to  the  consideration 
of  the  jury,  and  I  think  they  have  found  a  right  verdict. 

Bayley,  J. : 

It  is  not  necessary  to  decide  upon  the  present  occasion, 
whether  there  can  be  a  highway  which  is  not  a  thoroughfare. 
For  the  point  in  this  case  is,  whether,  supposing  that  to  be  so, 
there  has  been  a  dedication  of  this  way  to  the  public.  Now,  in 
order  to  give  the  public  that  right,  it  must  be  done  with  the 
consent  of  the  owner  of  the  fee;  for  where  it  is  given  by  an 
individual  having  a  limited  right,  it  can  only  continue  for  a  limited 
period.  Here,  upon  the  evidence,  it  appears  that  the  permission 
was  given,  if  at  all,  by  the  lessee  for  99  years.  I  think,  there- 
[  •457  ]  fore,  that  the  case  *was  properly  left  to  the  jury,  and  that  they 
have  found  a  proper  verdict. 

HOLBOTD,  J. : 

I  am  of  the  same  opinion.  The  opinion  of  Lord  Eenyon  in 
the  Rugby  Charity  v.  Merryweather^  is  somewhat  shaken  by  the 
observations  of  Lord  Chief  Justice  Mansfield  in  Woodyer  v. 
Hodden  A  But  it  is  not  necessary  to  determine  that  question 
here,  for  this  case  has  been  determined  upon  principles  which 
assume  the  case  of  the  Rugby  Charity  v.  Merryweather  to  be 
good  law. 

Best,  J.: 

I  am  quite  satisfied  with  the  verdict  which  the  jury  have  found 
in  this  case,  and  with  the  manner  in  which  the  question  was  left 
to  them.  No  man  has  a  greater  respect  for  the  learned  Judge 
who  decided  the  case  of  the  Rugby  Charity  v.  Merryweather  than 
I  have,  but  I  think  that  that  decision  was  a  departure  from 
principles  usually  received  in  the  law.  If  a  road  be  for  the 
t  14  E,  E.  706,  717  (5  Taunt,  125,  142). 
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accommodatioii  of  particular  persons  only,  it  is  not  a  public  road.        Wood 
and,  therefore,  I  can  see  no  reason  why  the  inhabitants  in  a       yeIl. 
street  which  is  not  a  thoroughfare  should  not  put  up  a  fence  at 
the  end  of  it  and  exclude  the  public.     It  is  not,  however, 
necessary  to  decide  that  question  in  this  case,  because,  indepen- 
dently of  it,  the  plaintiff  was  entitled  to  the  verdict. 

Rtde  refused. 


DOE  ON  THE  Demise  of  SPENCER  v.   CLARK.  ^• 

(5  Bam.  &  Aid.  468—464 ;  8.  0.  1  Dowl.  &  Ry.  44.)  ^an.  29. 

A  testator  deviBed  a  copyhold  estate  to  his  wife  for  life,  remainder  to  '*  *' 
his  son,  and  the  heirs  of  his  body,  and  there  was  no  custom  in  the 
manor  to  entail  copyholds.  The  son  suryiyed  his  mother,  and  had  issue. 
He  became  bankrupt  and  died  before  admittance,  and  before  any 
bargain  and  sale  of  his  estate  was  executed  by  the  commissioners : 
Held,  that  the  son  took  a  fee  simple  conditional  at  common  law,  and 
that  the  commissiouers  might  execute  a  valid  conveyance  of  the  estate 
after  his  death. 

Ejectment  to  recover  a  copyhold  messuage,  divided  into 
tenements  with  their  appurtenances,  situate  at  Long  Melford, 
in  the  county  of  Suffolk.  The  cause  was  tried  at  the  last  Spring 
Assizes  for  that  county,  before  Graham,  B.  when  a  verdict  was 
found  for  the  lessor  of  the  plaintiff,  subject  to  the  opinion  of  this 
Court  upon  the  following  case.  The  grandfather  of  the  lessor  of 
the  plaintiff  being  seised  in  fee,  according  to  the  custom  of  the 
manor  of  the  rectory  of  Melford,  of  the  estate  for  which  this 
action  was  brought,  and  having  duly  surrendered  the  same  to 
the  use  of  his  will,  devised  as  follows :  **  First,  I  give  and  devise 
tmto  my  wife,  all  my  freehold  and  customary,  or  copyhold 
messuages  or  tenements,  with  the  outhouses,  &c.  the  copyhold 
being  surrendered  to  the  use  of  my  will,  situate  in  Melford,  and 
now  in  the  several  occupations  of  myself  and  others :  to  hold  the 
same  to  her  for  the  term  of  her  natural  life,  and  from  and  after 
the  decease  of  my  wife,  then  I  give  and  devise  unto  Paul  Spencer, 
my  son,  all  that  messuage  and  tenement,  with  the  outhouses,  &c. 
now  in  my  own  occupation ;  to  hold  the  same  to  him,  and  the 
heirs  of  his  body  lawfully  to  be  begotten  for  ever.    But  in  case 
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Dob  dem.     my  son  shall  die  without  issue,  or  shall  not  Burvive  his  mother ; 
9.  then  I  devise  all  the  said  last-mentioned  premises  with  the  appur- 

Clabk.       tenances  mito  my  two  daughters,  Alice  and  Sarah,  to  hold  the 
same  to  them  and  their  heirs,  as  tenants  in  common,  and  not  as 

[  ***^  ]  joint  tenants."  The  testator,  shortly  after  making  his  *will,  died, 
and  his  wife  Jane  Spencer,  was,  on  the  20th  November,  1783, 
admitted  under  the  will  to  the  copyhold  premises  so  devised  to 
her  for  life,  &c.  In  1802,  she  died,  leaving  Paul  Spencer  her 
son  living,  who  died  on  the  19th  April,  1808,  without  having 
been  admitted  to  the  premises  devised  to  him  under  the  will  of 
his  father.  Paul  Spencer  left  William  Spencer,  the  lessor  of  the 
plaintiff,  the  only  son  of  his  body  him  surviving  (then  a  minor), 
who  was  admitted  to  the  premises  in  question,  at  a  special  Court 
held  the  6th  day  of  June,  1808.  On  the  18th  December,  1798,  a 
commission  of  bankruptcy  issued  against  Paul  Spencer,  the 
father  of  the  lessor  of  the  plaintiff,  upon  which  he  was  found 
and  declared  a  bankrupt.  On  the  2nd  December,  1802,  the 
assignees  contracted  for  the  sale  of  the  premises  in  question,  and 
on  the  26th  September,  1805,  the  commissioners  under  the  com- 
mission against  Paul  Spencer,  together  with  the  assignees, 
conveyed  the  premises  in  question,  by  bargain  and  sale  inroUed, 
to  the  defendant  in  fee  for  a  valuable  consideration.  And  on 
the  8rd  July  following,  the  defendant  was  admitted  in  the  Manor 
Court  under  the  bargain  and  sale.  The  question  for  the  opinion 
of  the  Court  was,  whether  any,  and  what  interest  passed  by  the 
bargain  and  sale  executed  after  the  death  of  the  bankrupt  to  the 
defendant. 

[After  argument :] 

[  461  ]       Abbott,  Ch.  J. : 

I  am  of  opinion  that  the  effect  of  the  will  stated  in  the  case, 
was  to  give  to  the  bankrupt  a  fee  simple  conditional,  the  con- 
dition being,  that  the  estate  was  to  become  absolute  on  his  having 
issue  and  surviving  his  mother.  Both  these  events  happened, 
and,  therefore,  the  fee  simple  conditional  vested  in  him,  his 
mother  having  been  also  admitted,  in  pursuance  of  the  will,  to 
the  copyhold  property.    He,  therefore,  under  these  circumstances, 
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had  a  good  title  against  all  the  world.    [Alter  referring  to  the     dob  dem. 
statutes  (since  repealed)  18  Eliz.  c.  7,  s.  11,  and  1  Jac.  I.  c.  15,  r. 

which  at  this  time  defined  the  powers  of  the  Commissioners  of       Clark. 
Bankrupts  in  such  a  case,  he  concluded:]  *  Taking,  therefore,      t**^2] 
the  whole  case  together,  it  seems  to  me  perfectly  clear,  that  the 
deed  of  bargain  and  sale  executed  by  the  commissioners  operated 
to  defeat  the  estate,  which  would  otherwise  have  vested  in  the 
lessor  of  the  plaintiff,  under  his  grandfather's  will. 

Bayley,  J, : 

It  is  not  necessary  to  determine  in  this  case,  whether  an  estate 
tail  could  be  divested,  after  the  death  of  the  bankrupt,  by  a 
bargain  and  sale  executed  by  the  commissioners ;  for  this  being 
a  copyhold  estate,  and  there  being  no  custom  stated  to  exist 
within  the  manor  for  entailing  copyhold,  the  estate  taken  by  the 
bankrupt  was  a  fee  simple  conditional  at  common  law.  Then, 
this  being  an  estate  in  fee  simple  conditional  at  common  law,  as 
soon  as  the  bankrupt  had  issue  he  had  the  same  power  over  the 
property  as  if  he  had  been  seised  of  it  in  fee  simple  absolute. 
*  *  *  I  am  of  opinion  that  the  defendant  is  entitled  to  [  ^3  ] 
our  judgment. 

HOLBOYD,  J. : 

I  am  of  opinion  that  the  estate  passed  by  the  bargain  and 
sale,  notwithstanding  the  previous  death  of  the  bankrupt.  It  is 
established  by  many  cases,  that  the  admittance  of  the  tenant  for 
life  is  a  sufficient  admittance  of  those  in  remainder,  although 
not  such  as  to  bar  the  lord  of  the  manor  of  his  fine.  That  being 
so,  the  question  is,  as  to  the  nature  of  the  estate  taken  under 
the  will.  If  that  was  a  fee  simple  conditional,  there  is  an  end  of 
the  case.  But  as  no  custom  is  found  for  entailing  copyholds  in 
the  manor,  the  estate  taken  by  the  bankrupt  was  a  fee  simple  $ 
conditional,  and  therefore  might,  during  the  life  of  the  bankrupt, 
have  been  conveyed  by  the  commissioners  under  the  provisions 
of  the  18  Eliz.  c.  7,  s.  11.  The  clause,  therefore,  in  the  1  Jac.  I. 
c.  15,  seems  to  me  to  apply  to  the  present  case.  *  *  It  is  [  ^^  ] 
not  necessary  in  the  present  case  to  determine  what  would  be 
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DoK  dem.     the  effect  of  a  bargain  and  sale  executed  by  the  commissioners 
^^  after  the  death  of  the  bankrupt  in  a  case  where,  daring  his  life, 


Clabx.      Jjq  jjg^^  ]yQQ^  seised  of  an  estate  tail. 
Best,  J.  concurred. 


Jvdgment  for  the  defendant. 


1822.  COX  AND   Others  v.   TEOY.f 

'^^^  ^'  (5  Bam.  &  Aid.  474-481 ;  S.  0.  1  Dowl.  &  Ey.  38.) 

^        J  Wlien  a  defendant,  haying  once  written  his  acceptance  with  the  inten- 

tion of  accepting  a  bill,  afterwards  changes  his  mind,  and  before  it  is 
communicated  to  the  holder,  or  the  bill  delivered  back  to  him,  obliteratee 
his  acceptance :  Held,  that  he  is  not  bound  as  acceptor. 

Assumpsit  upon  a  bill  of  exchange  for  938Z.,  dated  20th  May, 

1820,  drawn  by  Stephen  and  James  Boch,  upon  the  defendant 
and  W.  T.  Bobarts,  since  deceased,  by  the  names  and  firm  of 
Messrs.  W.  T.  Bobarts  &  Go.  London,  payable  sixty-one  days 
after  sight  to  Michael  Murphy,  and  indorsed  by  him  to  the 
plaintiffs,  and  alleged  to  have  been  accepted  by  the  defendant 
and  W.  Tierney  Bobarts,  payable  at  Messrs.  Bobarts,  Curtis  & 
Go.  The  first  count  stated  these  facts,  and  a  presentment  for 
payment  when  due,  and  refusal  to  pay  at  Messrs.  Bobarts, 
Gurtis  &  Go.  The  second  count  was  on  a  general  acceptance ; 
and  the  third  was  special,  stating  that  the  bill  was  delivered  to 
the  defendant  and  W.  T.  Bobarts,  to  determine,  within  a  reason- 
able time,  whether  or  not  they  would  accept  the  same ;  and  that 
they  promised  to  take  due  care  of  the  same,  and  return  the 
same  without  defacing  or  spoiling  it,  which  they  did  not  do,  but 
returned  the  same  bill  in  a  defaced  and  injured  state.  The 
declaration  also  contained  the  usual  money  counts.  Plea,  general 
issue.    The  cause  was  tried  at  the  sittings  after  Trinity  Term, 

1821,  before  Abbott,  Gh.  J.  when  a  verdict  was  found  for  the 
plaintiffs,  subject  to  the  following  case.  It  was  admitted  on  the 
trial,  that  the  bill  of  exchange  mentioned  in  the  declaration  was 
drawn  by  Messrs.  T.  and  J.  Boch  on  the  defendant  and  W.  T. 

t  See  now  the  Bills  of  Exchange  Act,  1882,  s.  21.— B.  C. 
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Robarts,  since  deceased,  as  stated  in  the  declaration,  and  that         Coz 
the  same  was  duly  indorsed  to  the  plaintiffs  by  the  payee.     The        tboy. 
plaintiffs  in  London  ♦received  the  bill  from  Cork  on  the  24th       [  •475  ] 
May,  1820;  and  on  the  same  day  their  clerk,  by  their  directions, 
left  it  for  acceptance  at  the  defendant's  counting-house  in  Old 
Broad  Street,  London,  in  the  usual  way.    He  did  not  call  for  it 
ontil  Saturday,  the  27th  May,  upon  which  day  one  of  the  defen- 
dant's clerks  delivered  back  the  bill  of  exchange  to  him  without 
any  observations  being  made  at  the  time.    The  words  ''  24  May, 
1820,  at  Messrs.  Robarts,  Curtis  &  Co.,  W.  T.  Robarts  &  Co."  were 
written  upon  the  bill  by  the  defendant,  or  some  one  authorised  by 
him,  whilst  the  same  was  in  his  custody ;  and  the  jury  found  by  their 
verdict  that  the  defendant  and  the  said  W.  T.  Bobarts  did  accept  the 
bill  of  exchange ;  but  at  the  time  the  clerk  re-delivered  the  bill 
of  exchange  to  the  clerk  of  the  plaintiffs,  the  words  **  24th  May, 
1820,  at  Messrs.  Bobarts,  Curtis  &  Co.,  W.  T.  Robarts  &  Co." 
were  inked  and  written  over,  so  as  with  great  difficulty  to  be 
deciphered.    The  defendant  did  not  offer  any  evidence  to  account 
for  the  obliteration  of  the  acceptance.    The  bill  itself  was  not 
obliterated,  or  any  part  of  it  rendered  illegible. 

Chitty  for  the  plaintiff: 

In  this  case  the  acceptance,  when  once  made,  could  not  be 
revoked  by  the  defendant.  It  is  so  laid  down  in  Marius,  p.  83, 
although  that  is  only  a  loose  dicUim,  But  in  MoUoy,  book  ii. 
c.  10,  8.  28,  it  is  said,  that  when  a  party  has  once  subscribed,  he 
cannot  afterwards  blot  out  his  name.  And  the  Hamburgh 
ordinance  lays  it  down  in  general  terms,  that  an  acceptance 
once  made  cannot  be  revoked.  Trimmer  v.  Oddy^  cited  in 
Bentinck  y.  Dorrien,\  is  an  authority  in  point.  *There  Lord  [•ITS] 
Kenyon  was  of  opinion,  that  if  a  drawee  deface  the  bill,  that 
makes  him  liable  as  acceptor ;  and  in  Thornton  v.  Dick  I  this 
point  was  expressly  ruled  by  Lord  Ellenborough.  It  seems 
also  to  have  been  considered  as  the  law  in  Bentinck  v.  Dorrieuy 
and  in  Fernandez  v.  Glynn,^    And  it  is  treated  as  the  law  of 

te   Eagt,    200;    2    Smith,    337;  J  4  Esp.  270. 

Chitty  on  Bills,  160.  §  1  Camp.  426,  n. 
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Cox  France  at  the  present  day  by  PardessoB,  a  modem  writer,  t  In 
T^QY,  Adams  v.  IAnd8eU,l  the  defendant  was  held  to  be  bound  by  the 
plaintiff's  acceptance  of  the  contract,  although  not  communi- 
cated to  him.  Here  the  jury  have  found  that  there  was  once  an 
acceptance  by  the  defendants,  and  that  being  so,  they  had  no 
right  afterwards  to  revoke  it. 

Denman,  contra,  was  stopped  by  the  Coubt. 

Abbott,  Ch.  J, : 

I  am  of  opinion,  that,  in  this  case,  the  defendant  is  entitled  to 
judgment.  It  is  true  that  the  jury  have  found  that  he  did 
[  *477  ]  accept  the  bill ;  but  connecting  *that  finding  with  the  other  facts 
of  the  case,  it  does  not  seem  to  me  that  it  means  more  than  that, 
at  one  period,  the  defendant,  or  some  one  in  his  behalf,  did 
write  an  acceptance  on  it,  and  at  that  time  was  minded  to  accept 
it.  The  question  will  then  be,  whether,  having  that  intention  at 
the  time,  and  having  written  his  acceptance,  he  was  at  liberty, 
on  an  alteration  of  circumstances,  to  erase  those  words,  before 
he  delivered  out  the  bill  to  the  holder.  Upon  that  question, 
there  appears,  in  the  books,  to  be  some  difference  of  opinion.  In 
Bentinck  v.  Dorrieuy  Lawbenge,  J.  says,  "  When  the  general 
question  shall  arise,  it  will  be  worth  considering  how  that  which 
is  not  communicated  to  the  holder  can  be  considered  as  an 
acceptance,  while  it  is  yet  in  the  hands  of  the  drawee,  and  where 
he  obliterates  it  before  any  communication  made  to  the  holder." 

t  The  passage  referred  to  is  in  the  *'  Dependant  oomme  la  bonne  foi  doit 

Cours  de  droit  Commercial,  by  J.  M.  Stre  ayant  tout  consid^ree,  et  que  la 

Pardessus,  Paris,  1814,  part  2,  tit.  4,  seule  crainte  de  la  frande  ne  doit  pas 

chap.  4,  sect.  4,  s.  1,  p.  400.    This  empdcher  des  operations  legitimes,  le 

writer,  speaking  of  the  effect  of  an  tire  qui  auroit  trop  pr^cipitamment 

acceptance,  says,  '*  Elle  est  irr^voc-  accepts,   et  voudroit   reroquer   son 

able,  et  celui  qui  Ta  donn^e  ne  serait  acceptation  avant  que  la  lettre  qui 

pas  libre  de  la  rayer,  mSme  du  con-  en  est  rev^tue  oiroule,  pourroit  la  ' 

sentement  de  celui  sur  la  pr^senta-  rayer  et  assurer  la  date  et  Texistenoe 

tion   duquel   la   lettre    auroit    6t6  de  oe  changement  par  un  prot^t,  ou 

acoept^e,    parce    que    Tacceptation  par  tout  autre  acte  semblable,  qui  ne 

n'oblige  pas  simplement  Taccepteur  permettroit  pas  de  croire  que  Jamais 

envers   le   porteur;    qu'elle   forme  la  lettre  ait  circuit  rev^tue  de  I'ac- 

^galement  tm  contrat  entre  le  tireur  ceptation  non  rayee." 
et  Faccepteur."    In  the  next  para-         %  19  E.  B.  415  (1  B.  &  Aid.  681). 
graph  the  same  learned  writer  says, 
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That  expression  was  used  after  the  decision,  in  the  cases  of  Ooz 
Thornton  v.  Dick  and  Trimmer  v.  Oddy,  And  at  a  later  period,  tboy. 
in  Raper  v.  Birkbeck,\  Lord  Ellbnborough  says,  "  I  remember 
Pothier,!  in  his  treatise  on  bills  of  exchange,  speaking  of  an 
acceptor  who  has  pat  his  signature  to  a  bill,  but  has  not  parted 
with  it,  says,  that  before  he  does  part  with  it,  *  U  pent  changer 
de  volonte,  et  rayer  son  acceptation;*  a  fortiori,  then,  a  third 
X)6r8on  who  cancels  an  acceptance  by  mistake,  shall  not  be  held 
thereby  to  make  void  the  bill,  but  shall  be  at  liberty  to  correct 
that  mistake,  in  furtherance  of  the  rights  of  the  parties  to  the 
bill."  The  manner  in  which  Lord  Ellenbobouoh  quotes  the 
treatise  of  Pothier  seems  to  indicate,  that,  at  that  time,  he  did 
not  retain  the  opinion  which  he  had  delivered  in  the  case  of 
Thornton  v.  Dick.  In  a  *case  like  the  present,  which  depends  [  *^78  ] 
on  the  law  merchant,  the  opinions  of  learned  lawyers  and  the 
practice  of  foreign  and  commercial  nations,  though  they  cannot, 
strictly  speaking,  be  quoted  as  authorities  here,  yet  are  entitled 
to  very  great  weight  and  attention.  When  I  find,  therefore,  that 
it  is  laid  down  in  Pothier's  treatise,  that  a  party  who  has  given 
an  acceptance  may  erase  it  before  the  bill  goes  out  of  his  hands, 
it  affords  a  strong  argument  in  support  of  the  view  which  I  take 
of  the  question.  I  think  the  rule  there  laid  down  is  far  better 
than  the  one  contended  for  by  the  plaintiff.  I  cannot  perceive 
how  the  holder  of  a  bill,  or  any  antecedent  party,  is  prejudiced 
by  it ;  for  it  is  to  him  the  same  thing,  whether  when  the  drawees 
give  it  back,  they  deliver  it  to  him  unaccepted,  or  whether  he 
finds  that  the  drawees  have  withdrawn  their  acceptance,  having 
at  one  time  intended  to  accept  it,  but  having  subsequently 
changed  their  mind.  Thinking,  as  I  do,  that  no  prejadice  can 
arise  to  the  holder,  or  any  other  parties  to  the  bill,  and  that  they 
are  placed  in  precisely  the  same  situation  as  if  no  acceptance 
was  given,  it  seems  to  me,  that  it  was  competent  for  the  acceptors 
to  erase  their  acceptance  before  they  delivered  out  the  bUI,  and 
therefore  that  the  defendant  is  entitled  to  our  judgment. 

t  13  E.E.  354, 357  (15  East,  17, 20).      Pothier,"  PaxiB,    1825.    The  refer- 
t  Paitie    1,    ch.  3,    §    3,  8.  44.      enoe  in  the  original  report  is  unin- 
(ToL    3,    p.    138    in    "Ouvres  de      telligible.— F.  P.] 
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Cox         Baylby,  J. : 

Tbot.  I  ^^  of  the  same  opinion.    By  the  bill  the  drawer  requires 

the  drawee  to  come  under  an  engagement  to  pay  it  when  due. 
The  question  is,  when  the  drawee  comes  under  an  engagemcint, 
whether  by  the  act  of  writing  something  on  the  bill,  or  by  the 
act  of  communicating  what  has  been  written  to  the  holder,  and 
I  have  no  difficulty  in  saying,  from  principles  of  common  sense, 
[  *479  ]  that  it  is  not  the  mere  act  of  writing  on  the  *bill,  but  the  making 
a  communication  of  what  is  so  written,  that  binds  the  acceptor ; 
for  the  making  the  communication  is  a  pledge  by  him  to  the 
party,  and  enables  the  holder  to  act  upon  it.  But  while  it 
remains  in  the  drawee's  hands,  it  seems  to  me,  the  acceptance  is 
not  fully  binding  on  the  person  who  signed  it,  and  he  is  at 
liberty  to  say,  before  he  parts  with  it,  ''I  have  not  yet  entered 
into  an  engagement  to  accept." 

HOLBOTD,  J. : 

I  also  think,  that  in  this  case  the  party  was  at  liberty  to 
cancel  his  acceptance  prior  to  the  time  when  the  bill  was 
delivered  back.  In  the  old  books  there  are  dicta  which  import 
that  an  acceptance  once  made  cannot  be  revoked.  In  some  of 
them  it  is  said  anything  which  amounts  to  an  assent  to  pay 
the  bill,  whether  in  writing  or  otherwise,  is  in  point  of  law  an 
acceptance ;  and  I  suppose  it  has  been  on  that  principle  that  the 
case  of  Thornton  v.  Dick  was  determined;  but  the  two  subsequent 
cases  seem  to  shew  that  Lord  Ellenbobough  had  doubts  as  to 
his  former  opinion.  In  Fernandez  v.  Glynn  the  cancelling  of  the 
cheque  was  with  the  view  and  under  the  idea  that  it  would 
actually  be  paid,  and  in  that  case  it  was  probably  contended, 
either  that  the  crossing  or  cancelling  the  bill  amounted  to  actual 
payment,  so  that  an  action  for  money  had  and  received  would 
lie  for  the  amount  against  the  bankers,  or  that  if  not,  yet 
it  was  to  be  considered  in  the  nature  of  an  acceptance.  Now 
that  case  seems  to  me  to  apply  strongly  to  the  present;  for 
there,  according  to  the  usage,  if  a  cheque  was  intended  to  be 
paid,  it  was  cancelled,  but  if  not,  nothing  was  done,  but  it  was 
returned  to  the  parties  from  whom  it  was  received.  And  when 
the  cheque  in  that  case  was  cancelled,  it  was  done  with   the 
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intention  of  payment,  and  not  really  by  mistake.    *In  con-        Oox 
sequence,  however,  of  the  large  payments  made  in  the  course  of       tbot. 
the  day,  on  account  of  the  drawer,  the  bankers  changed  their      [  *480  ] 
intention;  yet  there  the  cheque  was  delivered  back,  and  the 
original  drawer  only  was  considered  bound  to  pay  it.  The  opinion 
of  Pothier,  stated  in  Raper  v.  Birkbeck^  is  precise  on  this  subject, 
and  is  far  better  authority  than  the  passages  cited  from  Marius. 
Where  a  man  accepts  a  bill,  and  delivers  it  out  accepted,  he 
must  remain  irrevocably  bound    by  it.     In    contracts   made 
between  parties  at  a  distance,  if  a  man  writes  his  acceptance, 
and  sends  it  out  of  his  hands,  he  caimot  revoke  it  afterwards.    I 
am  satisfied,  however,  that  this  is  not  a  binding  acceptance  on 
the  part^  having  been  cancelled  anterior  to  the  time  when  the  bill 
was  delivered  back. 

Best,  J. : 

This  is  a  question  on  the  law  merchant,  and  it  is  desirable 
that  that  law  should  be  the  same  in  this  as  in  every  other 
commercial  country.  We  ought,  sitting  here,  to  act  according  to 
the  judgments  of  the  courts  in  our  own  country,  but  in  the 
absence  of  these  authorities,  we  may  with  great  advantage  take 
into  our  consideration  the  opinions  of  learned  writers  on  this 
point.  There  seems  to  be  no  authority  in  the  English  law, 
except  the  case  of  Thornton  v.  Dick.  I  agree  with  my  Lord 
Chief  Justice,  that  Lord  Ellenbobough  seems  to  have  changed 
the  opinion  which  he  is  reported  to  have  delivered  in  that  case. 
The  passage  in  Molloy  is  probably  applicable  to  the  case  where 
the  bill  has  been  delivered  out,  for  it  does  not  speak  of  cancella- 
tion, but  revocation.  But  the  authority  of  Pothier  is  expressly 
in  point.  That  is  as  high  as  can  be  had,  next  to  the  decision  of 
a  court  of  justice  in  this  country.  It  is  extremely  *well  known  [  '^Si  ] 
that  he  is  a  writer  of  acknowledged  character ;  his  writings  have 
been  constantly  referred  to  by  the  Courts,  and  he  is  spoken  of 
with  great  praise  by  Sir  William  Jones  in  his  ''Law  of  Bailments," 
and  his  writings  are  considered  by  that  author  equal  in  point  of 
luminous  method,  apposite  examples,  and  a  clear  manly  style,  to 
the  works  of  Littleton  on  the  laws  of  this  country.  We  cannot, 
therefore,  have  a  better  guide  than  Pothier  on  this  subject.    As 

B.B. — ^VOLtXXIV.  H  H 
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Cox  to  the  opinion  of  Pardessus,  I  should  understand  him  as  rather 
Tbot.  speaking  of  bills  delivered  out,  accepted,  and  not  erased.  That 
seems  to  me  perfectly  clear  from  the  next  passage,  where  he 
says,  that  though  a  man  does  accept  a  bill,  still  if  he  cancels 
that  acceptance  before  he  delivers  it  out,  that  is  sufficient.  But 
considering  this  as  a  question  merely  of  common  sense,  and 
judging  by  analogy,  is  it  not  clear  that  the  party  is  not  bound  in 
such  a  case  as  this?  It  may  be  said,  that  the  defendants  here 
ought  to  have  shewn  that  this  was  done  by  mistake.  How  is  it 
possible  to  do  that?  The  thing  looks  like  a  mistake.  He  may 
have  written  an  acceptance,  and  afterwards  find  when  he  has 
written  it,  that  it  is  on  the  wrong  paper ;  and  not  meaning  to 
accept  that  bill,  he  does  that  which  shews,  that  it  was  his  inten- 
tion not  to  enter  into  such  a  contract.  Nobody  can  be  injured 
by  it.  When  the  bill  goes  back  it  is  in  as  good  a  state  as  it 
came.  The  party  is  still  placed  in  the  same  situation.  It  appears 
to  me,  therefore,  not  only  on  authority,  but  on  the  principles  of 
common  sense,  that  the  defendant  was  not  bound  by  this  as  an 
acceptance,  and  that  our  judgment  ought  to  be  in  his  favour. 

Judgment  for  the  defendant. 


1822.  THE  KING  V.   LANE. 

^^'  (6  Bam.  &  Aid.  488—489 ;  S.  0.  1  Dowl.  &  By.  76.) 

[This  case  is  reported  in  its  place  from  below,  1  Dowling  & 
Ryland,  p.  636,  below.] 


1822.  REX  V.  THE  JUSTICES  OF   SURREY. 

-^f^*-  (6  Bam.  &  Aid.  639—640 ;  8.  C.  1  Dowl.  &  By.  160.) 

[  ^^^  ]  Where  a  statute  gives  an  appeal,  the  appellant  giving  reasonable 

notioe  to  the  other  parties ;  such  notice  need  not  be  in  writing,  but  a 
verbal  notice,  if  reasonable  as  to  time,  is  sufficient. 

C OWLET  had  obtained  a  rule  nisi  for  a  mandamus  to  the 
Justices  of  Surrey  to  enter  continuances,  and  hear  the  appeal 
of    Andrew  Barnet   against  a  conviction    for   gaming    under 
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12  Geo.  II.  c.  28.     The  defendant  was  convicted  on  the  6th    The  king 
November  last,  and  entered  into  recognizances  to  appeal  against        thb 
it  to  the  next  Quarter  Sessions.     It  was  sworn  on  the  one  side,  *^^|u^ot^^ 
and  denied  by  the  other,  that  at  the  time  of  entering  into  recog- 
nizances, his  attorney  gave  a  verbal  notice  to  the  informer  of  his 
intention  to  appeal.    The  defendant  attended  in  order  to  prose- 
cute his  appeal  at  the  last  January  Sessions,  when,  there  having 
been  no  notice  of  appeal  in  writing,  the  Court  refused  to  hear  the 
appeal.    The  5th  section  of  the  Act  giving  the  appeal  ^states,      C  *^^  ] 
that ''  persons  aggrieved  may  appeal,  giving  reasonable  notice  to 
the  prosecutor,  and  entering  into  recognizances,  &c." 

Turion  shewed  cause,  and  contended  that  the  Sessions  were 
to  judge  what  was  a  reasonable  notice  of  appeal,  and  they  were 
of  opinion  that  it  must  be  a  notice  in  writing. 

Cowley  and  Adolphus^  contrh^  stopped  by  the  Goxjbt. 

Abbott,  Ch.  J. : 

We  are  of  opinion  that  where  a  statute  requires  reasonable 
notice  to  be  given,  it  does  not  necessarily  mean  that  the  notice 
should  be  in  writing,  but  only  that  as  to  time  or  number  of  days 
it  should  be  reasonable.  Here,  however,  as  the  fact  is  disputed, 
we  shall  only  grant  a  mandamus  to  the  justices,  commanding 
them  to  examine  whether  reasonable  verbal  notice  has  been 
given,  and,  in  that  case,  to  enter  continuances,  and  hear  the 
appeal. 

Bide  accordingly. 


H  H  2 
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1832.       DOE,    ON   THE   Demisb    OP    JOHN    HUKRELL    LUS- 
[mT]  combe,  v.  YATES,  HAWKEE,  and  MUDGE. 

(6  Bam.  &  Aid.  544-^56 ;  S.  C.  1  Dowl.  &  Ey.  187.) 

Devise  of  a  manaion-lioiise  and  lands  to  trustees  upon  trust  until 
John  Lusoombe  Manning  should  attain  the  age  of  21  years,  and  then  to 
him  for  life,  he  taking  and  using  the  testator's  surname  of  Luscombe. 
instead  of  his  o-wn  surname,  with  limitations  over  to  his  first  and  other 
sons  in  strict  settlement,  they  severally  taking  and  using  the  testator's 
surname  instead  of  their  own.  There  were  other  limitations  over  to 
other  persons.  The  will  then  contained  a  proviso,  that  when  any  of  the 
premises  thereby  devised  shotild  vest  in  any  person  not  bearing  the  sur- 
name of  Lusoombe,  that  person  should,  as  soon  as  he  should  be  in  pos- 
session of  the  estate,  take  upon  himself  the  name  of  Luscombe,  and  use 
the  same  as  for  and  instead  of  his  own  surname,  and  should,  within 
three  years  then  next  after,  procure  his  own  name  to  be  altered  to  the 
testator's  surname  of  Lusoombe  by  Act  of  Parliament,  or  some  other 
effectual  way  for  that  purpose,  and  in  case  any  of  the  persons  to  whom 
the  estate  was  limited,  and  who  shotdd  be  in  possession  of  the  same, 
should  not  take  and  use  the  testator's  surname,  but  should  neglect  to 
get  an  Act  of  Parliament,  or  some  other  authority  as  effectual  for 
that  purpose,  for  the  space  of  three  years  next  after  he  should  be 
in  possession,  that  then  the  estate  should  go  over.  J.  L.  Manning, 
before  he  came  of  age,  or  entered  into  possession  of  the  premises  demised, 
took  upon  himself,  used,  and  boie  ^e  surname  of  Luscombe  and  no 
other.  But  no  Act  of  Parliament  had  ever  been  obtained  authorising 
him  to  change  his  name,  nor  was  the  King's  licence  for  that  purpose 
obtained  within  three  years  after  he  so  entered  into  possession :  Held, 
that  inasmuch  as  he  bore  the  surname  of  Luscombe  at  the  time  when 
the  estate  came  to  him,  he  had  substantially  complied  with  the  direc- 
tions of  the  testator,  and  that  he  did  not  incur  a  forfeiture  of  that  estate 
by  not  obtaining  an  Act  of  Parliament,  or  other  authority,  the  proviso 
only  applying  to  persons  not  bearing  the  surname  of  Luscombe  at  the 
time  when  the  estate  vested  in  them. 

Ejectment  to  recover  certain  messuages,  lands,  (Sbc.  in  the 
county  of  Devon.  Plea,  general  issue.  At  the  trial  before 
Wood,  B.  at  the  Spring  Assizes  for  the  county  of  Devon,  1819,  a 
verdict  was  found  for  the  lessor  of  the  plaintiff,  subject  to  the 
opinion  of  the  Court  on  the  following  case. 

John  Luscombe,  of  Combe  Boyal,  in  the  county  of  Devon, 
being  seised  in  fee  of  the  premises  in  question,  by  will  devised 
unto  three  trustees  therein  mentioned,  and  their  heirs  for  ever, 
all  that  his  capital  messuage  and  tenement,  barton  lands  and 
[  «546  ]  hereditaments,  called  *Gombe  Boyal,  and  other  premises  therein 
described,  and  the  several  parcels  of  land  called  Bents,  enjoyed 
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Tvith  the  said  last-mentioned  tenement,  with  the  rights,  members,     Dob  dem. 
and  appartenances  thereof,  sitnate  in  West  Alvington,  and  all  hl 

that  close  or  parcel  of  land  called  Pye  Park,  situate  in  the  parish  *  '^-^'™- 
of  Dodbrook,  in  the  said  county,  with  its  appurtenances,  and  all 
other  his  freehold  messuages,  lands,  tenements,  and  heredita- 
ments whatsoever,  situate  in  Devon  or  elsewhere,  with  their 
appurtenances :  upon  the  trusts,  and  to  and  for  the  several  uses, 
and  under  and  subject  to  the  powers,  limitations,  and  provisos 
thereinafter  expressed  of  and  concerning  the  same,  that  is  to  say, 
as  for  and  concerning  the  capital  mansion  of  the  barton  of  Combe 
Boyal  aforesaid  :  upon  trust  to  permit  and  suffer  his  niece, 
Margaret  Manning,  wife  of  Richard  Maiming,  and  his  niece, 
Mary  Creed,  her  sister,  and  Juliana  Jutsham,  (who  then  lived 
with  him  at  Combe  Boyal)  and  the  survivor  of  them,  to  hold  the 
said  mansion-house  and  premises,  and  to  inhabit  the  said 
mansion-house,  and  to  take  the  rents  of  the  other  premises  as  a 
recompense  for  their  maintenance  and  education  of  his  cousin, 
John  Luscombe  Manning,  son  of  the  said  Margaret  Manning, 
who  he  willed  should  live  therewith,  and  be  well  provided  for  and 
maintained  by  them  in  all  respects  suitable  to  his  condition, 
until  he  should  attain  the  age  of  21  years,  or  die ;  and  from  and 
after  the  determination  of  that  estate,  as  to  the  said  mansion- 
house  and  premises  to  be  enjoyed  therewith  in  trust  for  the 
maintenance  and  education  of  the  said  John  Luscombe  Manning, 
as  also  for  and  concerning  all  the  other  parts  and  parcels  of  the 
said  barton  of  Combe  Boyal,  and  all  otter  the  messuages,  lands. 
Sec.  devised  to  the  said  trustees  and  *their  heirs,  from  and  [*M6] 
immediately  after  the  testator's  decease  to  the  use  of  the  said 
trustees  and  their  heirs  in  trust  for  his  said  cousin,  John 
Luscombe  Manning,  until  he  should  attain  the  age  of  21  years, 
or  die,  whichever  should  first  happen,  and  to  the  intent  that  the 
same  might  be  set  out  at  a  yearly  rent,  and  the  profits  accumu- 
late for  his  benefit  until  he  should  attain  that  age,  or  die ;  and 
from  and  immediately  after  the  said  John  Luscombe  Manning 
should  have  attained  the  age  of  21  years,  then  to  the  use  and 
behoof  of  the  said  John  Luscombe  Manning  and  his  assigns  for 
his  life,  he  taking  and  using  the  testator's  surname  of  Luscombe, 
as  for  and  instead  of  his  own  surname,  and  from  and  after  the 
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Dob  dem.  forfeiture  or  other  determination  of  that  life  estate,  to  the  use  of 
UBOOMBE  ^^^  ^.^  trastees  and  their  heirs  for  the  life  of  the  said  John 
YATE&  Luscombe  Manning,  upon  trust  to  preserve  the  contingent  re- 
mainders, and  from  and  immediately  after  the  decease  of  the 
said  John  Luscombe  Manning,  to  the  use  of  his  first  and  other 
sons,  and  their  heirs  male,  taking  and  using  the  surname  of 
Luscombe,  as  for  and  instead  of  his  and  their  own  surname,  aod 
in  default  of  such  issue,  to  the  use  of  the  2nd,  Srd,  and  4th,  and 
all  and  every  other  son  and  sons  of  the  said  Margaret  Manning, 
by  the  said  Richard  Manning,  her  then  husband,  and  in  default 
of  such  issue,  to  the  use  and  behoof  of  the  first  and  other  sons  of 
Margaret  Manning,  by  any  after  taken  husband,  severally  taking 
and  using  the  surname  of  Luscombe,  as  for  and  instead  of  his 
and  their  own  surname,  and  in  default  of  such  issue,  to  the  use 
and  behoof  of  the  said  trustees  and  their  heirs,  for  the  life  of 
Margaret  Manning  upon  trust  for  her  sole  benefit,  and  after  her 
[  *547 1  decease,  then  to  the  trustees  during  the  life  of  Mary  ^Creed, 
upon  trust  to  pay  the  rents  and  profits  to  her  for  life,  with 
similar  limitations  to  her  first  and  other  sons,  severally  taking 
and  using  the  surname  of  Luscombe  instead  of  his  and  their  own 
surname,  and  in  default  of  such  issue,  then  to  the  use  of  his 
cousin  J.  L.  Byan  for  life,  he  taking  and  using  the  surname  of 
Luscombe,  as  for  and  instead  of  his  own  surname,  with  similar 
limitations  to  his  first  and  other  sons,  and  their  heirs  male 
severally  taking  and  using  the  surname  of  Luscombe,  as  for  his 
and  their  own  surname.  There  then  came  the  following  proviso, 
**  Provided  always,  and  it  is  my  express  will,  and  I  do  hereby 
impower,  direct,  and  appoint,  that  the  heirs  male  of  the  several 
body  and  bodies  of  the  said  Margaret  Manning  and  Mary  Greed, 
and  that  the  said  John  Luscombe  Byan,  and  the  heirs  male  of 
his  body,  and  each  and  every  of  them  respectively  claiming,  or 
that  shall  claim  under  this  my  will,  or  any  of  the  limitations 
therein  contained,  any  right,  estate,  or  title  to  the  capital, 
messuage  and  tenement,  barton  lands  and  hereditaments,  with 
the  appurtenances  therein  before  mentioned,  called  Combe  Boyal, 
in  the  parish  of  West  Alvington  aforesaid,  or  any  other  of  the 
lands  or  hereditaments  comprised  in  the  first  f  devise  of  this  will, 

t  The  other  deyises  are  omitted,  as  they  are  immaterial  as  to  the  question 
decided. 
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not  bearing  the  surname  of  Luscombe,  shall  when,  and  as  soon  Dob  dem. 
as  he  or  they,  or  any  of  them,  shall  be  respectively  in  possession  ^^^^^^ 
of  the  same  premises,  or  any  part  thereof,  under  this  my  will,  Yatbs. 
take  upon  him  or  themselves,  the  name  of  Luscombe,  and  use 
the  same  as  for  and  instead  of  his  and  their  own  surname  as 
aforesaid,  and  shall  within  three  years,  then  next  after,  procure 
his  and  their  *own  name  or  names  to  be  altered  and  changed  to,  [  •ms  ] 
my  name  of  Luscombe,  by  Act  or  Acts  of  Parliament,  or  some 
other  effectual  way  for  that  purpose,  and  shall  for  ever  after  have, 
nse,  and  bear  on  all  occasions  the  said  surname  of  Luscombo  for 
him  and  them,  and  the  heirs  male  of  his  and  their  body  and 
bodies  as  aforesaid,  and  in  case  any  or  either  of  the  heirs  male  of 
the  body  of  the  said  Margaret  Manning  or  Mary  Greed,  or  the 
said  John  Luscombe  Byan,  or  the  heirs  male  of  his  body,  or  any 
or  either  of  them  respectively,  who  shall  be  in  possession  of  the 
said  capital  messuage,  barton  lands  and  hereditaments,  called 
Combe  Boyal,  or  other  the  lands  and  hereditaments  hereby  first 
devised,  or  any  part  thereof,  by,  under,  or  in  virtue  of  this  my 
will,  shall  not  take  and  use  my  said  surname,  but  shall  neglect  to 
get  an  Act  of  Parliament  or  some  other  authority  as  effectual  for 
that  purpose  as  aforesaid,  for  the  space  of  three  years  next,  after 
he,  she,  or  they  shall  be  in  possession  of  the  same  as  aforesaid, 
that  then  and  in  such  case,  the  use  and  estate  hereby  given, 
devised  or  limited,  of  and  in  the  same  premises,  to  and  for  the 
benefit  of  such  person  or  persons  so  neglecting  to  get,  or  not 
getting  such  Act  of  Parliament  or  other  authority  as  aforesaid, 
shall  cease  and  become  void  as  if  no  such  use  or  estate  had  been 
hereby  given,  devised,  or  limited,  and  the  same  premises  and 
every  part  thereof  shall  immediately,  upon  and  after  the  ex- 
piration of  the  said  three  years,  go  over  to  and  descend  upon, 
and  vest  in  such  person  or  persons  as  shall  be  next  in  remainder 
or  reversion,  or  unto  and  upon  whom  the  said  premises  are 
hereby  settled  or  limited  in  the  same  manner,  to  all  intents  and 
purposes,  as  if  such  person  or  persons  so  neglecting  to  change 
his  or  their  surname,  or  surnames,  *was,  were,  or  had  been  [  *649  ] 
dead  without  issue  of  his  or  their  body  or  bodies,  anything 
herein  contained  to  the  contrary  notwithstanding.  Upon  this 
express  condition,  nevertheless,  that  such  person  so  to  take,  do 
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Doi  dem.     and  shall  also  take  my  surname,  and  get  an  Act  of  Parliament, 
9.  or  such  other  effectual  authority,  for  so  doing  as  aforesaid, 

TATB8.  otherwise  the  said  capital  messuage  and  barton  of  Combe  Eoyal ; 
and  all  the  other  premises  hereby  first  devised,  shall  go  over  to 
the  next  person  to  whom  the  same  are  limited  as  aforesaid,  who 
shall  so  take  my  surname  as  aforesaid."  On  the  8th  of  June, 
1776,  the  testator  duly  executed  a  codicil  to  his  will,  whereby  he 
appointed  his  cousin,  John  Luscombe,  to  be  a  co-trustee  with  the 
three  persons  named  in  his  will.  Shortly  after  executing  the 
codicil,  viz.  in  July,  1776,  the  testator  died.  John  Luscombe 
was  the  survivor  of  the  four  trustees  named  in  the  wiU  and 
codicil,  and  died  many  years  since,  leaving  John  Hurrell  Lus- 
combe, the  lessor  of  the  plaintiff,  his  eldest  son  and  heir-at-law, 
him  surviving.  Juliana  Jutsham  died  in  November,  1787,  and 
Margaret  Manning  died  on  the  28th  October,  1817,  leaving  only 
one  son,  viz.  John  Luscombe  Manning,  the  devisee  named  in  the 
will.  He  was  bom  the  28th  April,  177S,  and  on  his  coming  of 
age  in  the  year  1794,  he  entered  and  took  possession  of  the 
premises  in  question,  and  continued  in  possession  thereof  until 
the  29th  of  August,  1812,  on  which  day  he  conveyed  his  interest 
to  the  two  defendants,  Tates  and  Hawker,  for  the  benefit  of  his 
creditors.  The  other  defendant,  Mudge,  was  tenant  in  posses- 
sion under  Yates  and  Hawker.  John  Luscombe  Manning,  the 
devisee,  named  in  the  will,  before  he  became  of  age,  or  was  let 
[  *660  ]  into  possession  of  the  premises  in  question,  took  upon  *himself 
used  and  bore  the  surname  of  Luscombe,  and  from  thenceforth 
had  borne  and  used,  and  still  did  bear  and  use  the  surname  of 
Luscombe,  and  no  other.  But  no  Act  of  Parliament  had  ever 
been  obtained  by  the  said  John  Luscombe  Manning,  the  devisee 
named  in  the  will,  authorising  him  so  to  change  his  name,  nor 
did  he  procure  his  Majesty's  royal  licence  for  that  purpose  until 
June,  1818.  John  Luscombe  Manning,  the  devisee  named  in 
the  will,  had  been  married  some  years,  and  had  a  son  bom  on  or 
about  the  month  of  October,  1806,  who  was  still  living.  Mary 
Greed,  another  of  the  devisees,  intermarried  many  years  ago 
with  Bichard  Hawkins,  and  was  still  living.  The  declaration  in 
ejectment  was  served  in  1819. 

This  case  was  argued  at  the  sittings  before  Michaelmas 
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Term,  by  Sugden  for  the  lessor  of  the  plaintiff,  and  Preston  for     dob  dem. 
the  defendant ;  and  the  following  questions  were  made :  «. 

First,  whether  the  directions  of  the  testator  as  to  the  snmame  Yatbs. 
of  Lnscombe  had,  as  far  as  respected  the  devisee,  John  Luscombe 
Manning,  been  complied  with  by  him.  Secondly,  whether  in  the 
event  of  those  directions  not  having  been  complied  with  by  him,  the 
estate  limited  to  him  had  thereby  become  forfeited.  Thirdly, 
whether  the  estate  limited  to  his  first  son  had  thereby  become 
forfeited.  Fourthly,  whether  the  surviving  trustee  was,  by  the 
adverse  possession  of  John  Luscombe  Manning,  and  the  defen- 
dants as  claiming  under  him,  ever  since  the  year  1794,  when 
John  Luscombe  Manning  became  of  age  and  entered  into  posses- 
sion of  the  premises,  barred  from  recovering  them  by  virtue  of 
the  Statute  of  Limitations:  and  if  not,  fifthly,  whether  the 
surviving  trustee  was  entitled  to  recover  for  the  benefit  of  Mary 
Hawkins,  formerly  Greed.  It  is  unnecessary  to  report  *the  [  *66i  ] 
arguments  on  these  several  points,  inasmuch  as  the  Court  only 
pronounced  judgment  upon  one.  The  arguments  on  that  point, 
were  in  substance  as  follows :  for  the  plaintiff,  it  was  contended, 
that  the  estate  of  John  Luscombe  Manning  had  been  forfeited, 
in  consequence  of  his  not  having  complied  with  the  terms  of  the 
proviso,  by  which  it  was  required,  "  that  any  party  to  whom  the 
estate  shall  come,  shall,  within  three  years  next  after,  get  and 
procure  his  name  to  be  altered  and  changed  to  the  name  of  Lus- 
combe by  Act  of  Parliament,  or  some  other  effectual  way  for  that 
piurpose."  The  terms  of  the  proviso  are  not  satisfied  by  the 
party's  having  assumed  the  name  before  the  estate  vested  in 
him.  In  Leigh  v.  Leigh.f  Lord  Eldon  says,  "An  Act  of  Parlia- 
ment giving  a  new  name  does  not  take  away  the  former  name ; 
a  legacy  given  by  that  name  might  be  taken.  In  most  of  the 
Acts  of  Parliament  for  this  purpose,  there  is  a  special  proviso  to 
prevent  the  loss  of  the  former  name.  The  King's  licence  is 
nothing  more  than  permission  to  take  the  name,  and  does  not 
give  it ;  a  name,  therefore,  taken  in  that  way  is  by  voluntary 
assumption."  The  intention  of  the  testator  in  this  case  was, 
that  any  person  taking  the  estate  under  his  will,  and  not  having 

t  16  Ves.  100. 
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Bob  dem.     his  name  by  descent,  should  be  compelled  to  take  it  by  Act  of 
usooMBB    Parliament,  and  should  retain  no  other  surname.    If  the  party 
^^'TBs.      taking  the  estate  has  the  name  by  descent,  he  can  have  no  other 
surname ;  and  there  could  be  no  reason,  therefore,  for  altering 
it ;  but  if  he  merely  assumes  the  surname,  he  does  not  thereby 
lose  the  former  surname,  and,  consequently,  the  name  assumed 
is  not  his  only  surname,  as  required  by  the  proviso.    The  only 
effectual  mode  of  getting  rid  of  the  first  surname  is  by  an  Act  of 
Parliament. 
[  552  ]  For  the  defendants  it  was  contended,  that  the  proviso  only 

applied  to  a  person  who  did  not  actually  bear  the  surname  of 
Luscombe  at  the  time  when  the  estate  came  to  .him.  In  this 
casOi  J.  L.  Manning  had  taken  upon  himself  and  bore  the  name 
of  Luscombe  long  before  the  estate  vested  in  him.  It  is  true 
that  he  had  acquired  that  surname  by  assumption.  It  is  shewn, 
however,  in  Camden's  Remains  concerning  Britain,  that  sur- 
names were  originally  acquired  by  that  mode;  and  in  p.  141t 
that  learned  author  gives  an  instance  where  six  of  the  grand* 
children  and  four  great-grandchildren,  descended  from  William 
Bellward,  by  two  sons,  all  acquired  different  surnames  by 
assumption.    The  opinion  of  Lord  Eldon,  in  the  passage  cited 

t  ''  But  for  yariety  and  alteration  de  Overton,  and  Richard  Little,  who 
of  names  in  one  familie  upon  divers  had  two  sons,  the  one  named  Ken- 
respeots,  I  will  give  you  one  Cheshire  olarke,  and  the  other  John  Bichard- 
example  for  all,  out  of  an  ancient  son.  Herein  you  may  note  alteration 
rolle  belonging  to  Sir  William  Brer-  of  names  in  respect  of  habitation  in 
ton,  of  Brerton,  knight,  which  I  saw  Egerton,  Cotgrave,  Overton ;  in  re- 
twenty  years  since.  Not  long  after  spect  of  colour  in  Gk>gh,  that  is,  red ; 
the  Conquest  William  Belward,  lord  in  respect  of  qualitie  in  him  that 
of  the  moitie  of  Malpasse,  had  two  was  called  Gk>odman ;  in  respect  of 
sons,  Dan-David  of  Malpasse,  sur-  stature  in  Richard  Little ;  in  respect 
named  Le  Clarke,  and  Richard ;  of  learning  in  Ken-clarke ;  in  respect 
Dan-David  had  William,  his  eldest  of  the  father's  Christian  name  in 
son,  sumamed  De  Mal-passe ;  his  Richardson ;  all  descending  from 
second  son  was  named  Philip  Gogh,  William  Belward.  And  verily  the 
one  of  the  issue  of  whose  eldest  sons  gentlemen  of  those  so  different 
took  the  name  of  Egerton ;  a  third  names  in  Cheshire  would  not  easily 
son  took  the  name  of  David  Gol-  be  induced  to  believe  they  were  de- 
borne,  and  one  of  his  sons  the  name  scended  from  one  house,  if  it  were 
of  Goodman.  Richard,  the  other  son  not  warranted  by  so  ancient  a 
of  the  aforesaid  William  Belward,  proof."  Camden's  Remains  conoem- 
had  three  sons,  who  took  also  divers  ing  Britain,  ed.  1637,  p.  141. 
names,  viz.  Tho.  de  Cotgrave,  WiUia 
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from  Leigh  v.  Leigh,  and  that  of  Sir  Joseph  Jbkyll,  in  Barlow     Dob  dem. 

.  LUBOOMBB 

V.  Batemarif}  are  authorities  to  the  same  effect.    Now  it  never  «. 

conld  have  been  intended  by  the  ^testator,  that  he  who  was  ^'^'^ 
legally  entitled  to  bear  his  name  at  the  time  when  the  estate  ^ 
descended  to  him,  should  obtain  an  Act  of  Parliament  for  the 
purpose  of  changing  his  name ;  for  suppose  that  J.  L.  Manning, 
having  taken  the  surname  of  Luscombe,  married  and  had 
children,  and  then  died,  it  might  as  well  be  contended,  in  that 
case,  that  when  the  estate  descended  upon  any  of  those  children, 
that  they  who  never  had  any  other  surname  would  be  bound  to 
obtain  an  Act  of  Parliament,  making  it  imperative  upon  them  to 
keep  the  surname  of  Luscombe.  But  the  proviso  does  not 
absolutely  require  that  there  should  be  an  Act  of  Parliament,  but 
that  it  should  be  done  by  that  means,  or  some  other  authority  as 
effectual  for  that  purpose.  Now  the  assumption  of  the  testator's 
surname  is  a  mode  equally  effectual  of  acquiring  the  new 
surname  as  an  Act  of  Parliament. 

Cur,  adv.  vidU 

And  now  the  judgment  of  the  Court  was  delivered  by 

Abbott,  Gh.  J. : 

This  case  was  argued  in  October  last,  before  my  brothers 
Holroyd  and  Best  and  me.  Several  points  were  urged  in  argu- 
ment at  the  Bar,  but,  as  our  judgment  proceeds  upon  one  only, 
it  is  not  necessary  to  advert  to  the  others.  It  appears,  by  the 
case,  that  John  Luscombe  Manning  took  no  estate  in  the  lands 
devised  until  he  came  of  age ;  and  it  is  found,  that  before  he 
came  of  age,  and  before  he  was  let  into  possession,  he  took  upon 
himself  the  surname  of  Luscombe,  and  has  ever  since  borne  and 
used  the  surname  of  Luscombe,  and  no  other ;  so  that  he  has 
undoubtedly,  in  this  respect,  complied  with  the  words  of  the 
direction  contained  in  the  clause  whereby  the  lands  are  given  to 
him,  and  has  in  ^substance  complied  with  the  desire  and  inten-  [  *554  ] 
tion  of  the  testator,  which  was,  that  the  person  who  enjoyed  his 
lands  should  bear  his  name.    But  it  is  said  that  he  did  not  com- 

t  3  P.  Wmfl.  64. 
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Dob  dem.  ply  with  the  terms  of  the  proviso,  because,  although  he  had 
«.         taken  and  used  the  surname  of  Luscombe  before  he  came  to  the 

Tates.  estate,  yet  he  did  not,  within  three  years  after  he  took  possession 
of  the  estate,  take  that  name  by  virtue  of  an  Act  of  Parliament, 
or  other  authority  for  that  purpose,  and  that  therefore  the  estate 
was,  by  that  omission,  for  ever  gone  from  him,  and  not  from 
him  alone,  but  also  from  his  son,  who  would,  upon  the  death  of 
his  father,  have  taken  an  estate  tail  under  the  will,  if  his  father 
had,  within  three  years,  obtained  an  Act  of  Parliament,  or  other 
sufficient  authority,  but  before  we  pronounce  a  judgment  to  this 
effect,  under  the  circumstances  that  I  have  mentioned,  it  behoves 
us,  in  a  case  wherein  the  general  intent  of  the  testator,  directing 
the  course  in  which  his  land  should  be  enjoyed,  has  been,  as  I 
have  before  observed,  substantially  complied  with  in  regard  to 
the  name,  to  look  carefully  into  the  words  of  the  proviso,  and 
see  who  and  what  description  of  persons  are  contained  within  it. 
And  we  are  to  consider,  that  this  is  a  proviso  introduced  to 
defeat  an  estate,  already  vested,  for  the  breach  of  a  condition 
subsequent,  and  is  in  the  nature  of  a  forfeiture,  and  consequently 
that  the  words  of  it  must,  according  to  general  rules  and  prin- 
ciples, be  construed  strictly,  and  effect  must  not  be  given  to  it, 
unless  the  supposed  intention  of  the  testator  be  expressed  in 
plain  and  unambiguous  language.  The  proviso  consists  of  two 
parts.  The  description  in  the  first  part  is,  "  the  heirs  male  of 
the  several  bodies  of  Margaret  Manning,  and  of  Mary  Greed,  and 
John  L.  Byan,  and  the  heirs  male  of  his  body  not  bearing  the 

[  *566  ]  surname  *of  Luscombe."  These  are  the  persons  required  to 
take  that  surname.  In  the  second  part  of  the  proviso,  and  which 
contains  the  devise  over,  the  words  ''  not  bearing  the  surname  of 
Luscombe,"  do  not  again  occur ;  but  this  second  part  must  be 
taken  with  reference  to  the  first ;  and  in  this  part  other  words  of 
the  same  import  do  occur,  for  the  lands  are  to  vest  in  the  person 
who  would  be  next  entitled  to  take,  if  the  person  so  neglecting  to 
change  his  surname  was  or  had  been  dead  without  issue  of  his 
body.  This  then  introduces  the  question,  what  sense  and  mean- 
ing ought,  in  the  legal  construction  of  this  proviso,  to  be  put 
upon  the  words  ''  not  bearing  the  surname  of  Luscombe : " 
whether  a  bearing  of  that  name  de  facto  be  sufficient,  or  whether 
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it  is  requisite  that  it  should  be  borne  by  authority  of  an  Act  of     Dob  dem. 
Parliament,  or  other  special  authority?     If  the  testator  had  ^^ 

clearly  intended  the  bearing  of  this  name  by  virtue  of  some       Yatbs. 
particular  authority,  it  would  have  been  very  easy  to  have 
expressed  that  intention.    He  might  have  said,  **  not  bearing  the 
name  by  virtue  of  an  Act  of  Parliament,  or  some  other  authority 
as  effectual ; "  according  to  the  expressions  used  in  another  part 
of  the  proviso  :  or  he  might  in  some  way  have  referred  to  that 
part  of  the  proviso,  as  by  saying,  "  not  bearing  the  name  as 
hereinafter  mentioned,"  or  something  to  that  effect.    Whereas 
nothing  of  this  kind  occurs  in  this  part  of  the  will,  but  the  words 
are  general  and  simple,  ''not  bearing  the  surname  of  Lus- 
combe ; "  so  that  if  any  qualification  is  to  be  introduced,  it  can 
only  be  done  by  the  addition  of  some  other  words,  and  such 
addition  must  be  made  by  implication  or  intendment.    But  we 
think  we  ought  not  to  make  this  addition  for  two  reasons ;  first, 
because  the  effect  of  this  clause,  as  before  observed,  ^is  to  defeat      [  *566  ] 
and  divest  an  estate  actually  vested ;   and,  secondly,  because 
such  an  implication  or  intendment  is  not  necessary  to  effect  the 
general  object  and  intention  of  the  testator.      For  a  name 
assumed  by  the  voluntary  act  of  a  young  man  at  his  outset  into 
life,  adopted  by  all  who  know  him,  and  by  which  he  is  constantly 
called,  becomes,  for  all  purposes  that  occur  to  my  mind,  as  much 
and  effectually  his  name  as  if  he  had  obtained  an  Act  of  Parlia- 
ment to  confer  it  upon  him.    We  would  not  be  understood  to  say 
that  where  a  testator  expressly  requires  a  name  to  be  taken  by 
Act  of  Parliament,  or  other  specified  mode,  any  mode  falling  short 
of  the  specified  mode  may  be  substituted  for  it ;  or  to  say,  that 
under  this  particular  will  a  voluntary  assumption  of  the  name 
after    the   party  became   possessed    of   the  estate,  would  be 
sufficient.    All  we  mean  is  this,  that  as  the  testator  has  annexed 
no  express  qualification  to  the  words,  bearing  the  surname  of 
Luscombe,  and  the  word  surname  is  not  used  in  this  will  to 
denote  a  name  inherited  from  the  father,  and  as  a  bearing 
de  facto  answers  every  useful  purpose  that  could  be  obtained 
under  the  authority  of  an  Act  of  Parliament,  a  bearing  de  facto, 
though  by  voluntary  assumption,  is  sufficient  to  satisfy  the 
general  and  ordinary  meaning  of  the  words  *'  bearing  the  sur- 
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Dob  dem.  name ; "  and  we  cannot  say  with  certainty  that  the  testator  in- 
V800MBB  j^jjj^  anything  more,  or  meant  to  use  the  words  in  that 
Yateb.  qualified  and  restrained  sense  which  mast  be  given  to  them  in 
order  to  pronounce  that  the  condition  has  been  broken,  and  that 
the  estate  shall  pass  over  to  another  claimant.  For  these 
reasons  we,  who  heard  the  argument,  are  of  opinion  that  a  non- 
suit should  be  entered. 

Judgment  ofnonamL 


1822.  HANSON  AND  Another  v.  AKMITAGE. 

r~  n  (5  Bam.  &  Aid.  557—569 ;  8.  C.  1  Dowl.  &  By.  128.) 

A  wliarfinger  cannot  accept  goods  so  as  to  bind  a  purchaser  under  the 
Statute  of  Frauds. 

Assumpsit  for  the  price  of  two  chests  of  tea.  Flea,  general 
issue.  At  the  trial  before  Abbott,  Gh.  J.  at  the  Middlesex 
sittmgs  after  Hilary  Term,  1821,  the  following  appeared  to  be  the 
facts  of  the  case.  The  plaintiffs,  who  were  wholesale  tea-dealers 
in  London,  had  been  in  the  habit  of  shipping  teas  to  the  defen- 
dant, who  was  a  grocer,  resident  at  Bamsley  in  Yorkshire.  The 
usual  course  was  to  deliver  the  tea  at  the  wharf  of  one  Staunton 
in  London,  to  be  forwarded  by  the  first  ship ;  and  several  parcels 
of  tea,  sent  in  this  manner,  had  been  paid  for  by  the  defendant. 
On  the  8rd  June,  1820,  the  plaintiffs  delivered  at  Staunton's 
wharf  two  chests  of  tea,  to  be  forwarded  to  the  defendant  in  the 
usual  manner.  The  vessel  in  which  this  tea  was  shipped  was 
lost  on  her  voyage.  The  plaintiffs,  on  the  10th  of  June,  trans- 
mitted by  post  to  the  defendant  an  invoice  of  the  tea,  and  on  the 
18th,  the  defendant  returned  the  same  by  post,  and  stated  "  that 
he  had  nothing  to  do  with  it,  as  he  had  heard  of  the  loss  of  the 
ship  before  the  invoice  arrived,  and  that  he  would  not  take  to 
the  account."  There  was  no  other  evidence  of  any  order  having 
been  given  to  the  plaintiffs  for  the  tea  in  question  :  upon  these 
facts  the  Lord  Chief  Justice  directed  the  jury  that  they  might 
fairly  presume  that  the  defendant  had  given  a  parol  order  for 
the  tea,  and  stated  that  he  would  reserve  the  question  for  the 
opinion  of  the  Court,  whether  the  delivery  of  the  tea,  and  the 
acceptance  of  it  by  the  wharfinger,  for  the  purpose  of  transmitting 
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it  *by  the  usual  conveyance,  was  to  be  deemed  an  acceptance  by      Hanbon 
the  buyer  within  the  meaning  of  the  29  Gar.  U.  c.  S,  s.  17.  t    The    abmitagb. 
jury  having  found  a  verdict  for  the  plaintiffs,  a  rule  nisi  was      [  *668  ] 
obtained  in  last  Easter  Term  for  entering  a  nonsuit,  against 
which 

Scarlett  and  Littkdale  now  shewed  cause : 

The  acceptance  of  the  tea  by  the  wharfinger  was  a  sufficient 
acceptance  by  the  buyer  to  satisfy  the  29  Gar.  n.  c.  8,  s.  17. 
Staunton  was  the  agent  of  the  defendant ;  for  the  jury  having 
found  that  there  was  an  order  for  these  goods,  it  must  be  taken 
that  there  was  an  order  to  send  them  by  the  usual  mode  of 
conveyance.  The  acceptance  therefore  by  Staunton  was  an 
acceptance  by  the  defendant.  This  case  is  distinguishable  from 
Astey  V.  Emery, I  for  there  the  seller  undertook  the  risk  of  con- 
veying the  goods  to  the  purchaser. 

Gumey  and  Chitty,  contra : 

The  statute  29  Gar.  II.  c.  8,  s.  17,  enacts,  "  that  no  contract 
for  the  sale  of  goods  for  the  price  of  lOZ.  shall  be  binding,  except 
the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same."  Here  there  has  been  no  acceptance  by  the 
buyer,  but  by  a  person  who  was  an  agent  only  for  the  purpose  of 
shipping  the  goods,  and  which  agent  had  no  opportunity  of 
objecting  to  the  quality.  To  make  it  a  sufficient  acceptance  by 
the  buyer  within  the  statute,  the  latter  ought  to  have  had  an 
opportunity  of  objecting  to  the  quality  of  the  goods,  Kent  v. 
Huskinson,^  and  Howe  v.  Palmer. \\  In  Astey  v.  Emery,  the 
goods  were  actually  shipped  on  board  a  vessel  *named  by  the  [  *^^^  ] 
buyer,  and  yet  that  was  held  not  to  be  a  sufficient  acceptance. 
They  also  cited  Dawes  v.  Peck.^ 

Cur.  adv.  wit. 

Abbott,  Ch.  J.  in  the  course  of  the  Term  delivered  the 
judgment  of  the  Court,  and  after  stating  the  point  reserved  for 
their  consideration,  viz.  whether  there  had  been  a  sufficient 

t  See  now  Sale  of  GoodB  Act,  1893,  §  6  B.  B.  777  (3  Bos.  &  P.  233). 

sec.  4.— B.  G.  II  3  B.  &  Aid.  321. 

t  16  B.  B.  460  (4  M.  &  S.  262).  11  4  B.  B.  675  (8  T.  B.  330). 
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HAHflON  acceptance  of  the  goods  to  take  the  case  out  of  the  Statute  of 
Abmitage.  Frauds,  added,  that  the  Court  were  of  opinion  that  the  accep- 
tance in  this  case,  not  being  by  the  party  himself,  was  not 
sufficient ;  and  he  referred  to  the  case  of  Howe  v.  Palmer,  where 
it  was  held  that  there  could  be  no  actual  acceptance  so  long  as 
the  buyer  continued  to  have  a  right  to  object  either  to  the 
quantum  or  quality  of  the  goods,  t 

Rtde  absolute  for  a  nonsuit. 


K.   B.  EASTER  TERM. 


1822.  REX  V.  WILLIAMS. 

AprU^i.  ^^  ^^^  ^  ^^  695—597 ;  8.  0.  1  Dowl.  &  By.  197.) 

*-     ^  -*  The  Court  will  grant  a  Griminal  information  for  a  libel  upon  a  pnblic 

body  of  men  upon  an  affidavit,  stating  the  publication  of  the  libel  by 
the  defendant 

A  BULB  nisi  had  been  obtained  for  filing  a  criminal  information 
against  the  defendant  for  an  alleged  libel  upon  the  clergy  of  the 
diocese  of  Durham.  The  publication  stated,  that  upon  the  death 
of  her  late  Majesty,  none  of  the  bells  in  the  several  churches  at 
Durham  were  tolled.  It  ascribed  this  omission  to  the  clergy,  and 
then  proceeded  to  make  some  very  severe  observations  on  that 
[*596]  body.  The  rule  was  obtained  upon  affidavits,  ^stating  the 
purchase  of  the  newspaper  containing  the  libel,  and  that  the 
defendant  was  the  proprietor  or  publisher  of  the  paper. 

Brougham  and  Carter  now  shewed  cause,  and  urged  that 
the  Court  would  not  grant  a  criminal  information  for  a  pubUc 
libel,  upon  the  application  of  an  unknown  private  prosecutor, 
and  without  any  affidavit  of  the  charge  being  untrue. 

Scarlett  and  Tindal,  contra  : 

The  Court  have,  in  many  instances,  granted  informations  for 
libels,  on  a  number    of    individuals,  without    requiring   any 

t  See  now  Tayhr  v.  Smith,  '93,       97,  64  L.  J.  Q.  B.  587,  14  B.  465, 
2  Q.  B.  65,  61  L.  J.  Q.  B.  331;      both  in  0.  A. 
AbhoU  <fc  Co.  V.  Wolsey,  '95,  2  Q.  B. 
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affidavit  of  the  falsehood  of  the  charge.  In  Michaelmas,  13  Thk  Knru 
Geo.  n.  1789,  sach  an  information  was  granted  against  M.  Jenour,  Williams. 
the  printer  of  the  Daily  Advertizer,  for  publishing  a  libel  against 
the  Directors  of  the  East  India  Company ;  and  this  application 
was  supported  by  affidavits,  stating  the  purchase  of  the  news- 
paper, and  an  acknowledgment  by  the  defendant  that  he  had 
printed  it.  In  Hilary  Term,  28  Geo.  II.  1765,  a  similar 
information  was  granted  against  A.  Alderton,  for  writing  and 
publishing  a  libel  on  the  justices  of  the  peace  for  the  county  of 
Suffolk,  in  an  advertisement  respecting  the  expenditure  of  money 
in  the  hands  of  the  county  treasurer.  The  only  affidavit  in 
support  of  the  application  was,  that  of  the  printer  of  the  news- 
paper, that  he  had  received  the  advertisement  from  the  defendant 
for  publication.  So  in  Hilary  Term,  15  Geo.  III.,  such  an 
information  was  granted  against  B.  HoUoway  and  G.  Allen,  for 
printing  and  publishing  a  libel  upon  the  justices  of  the  peace  of 
the  county  of  Middlesex,  usually  sitting  by  rotation  in  Lichfield 
Street,  in  a  pamphlet  entitled  "  The  Rat-trap,"  *charging  them  [  •W7  ] 
with  ignorance  and  corruption  in  the  execution  of  their  office. 
This  rule  was  granted  upon  an  affidavit,  stating  the  purchase  of 
the  pamphlet  from  one  of  the  defendants,  and  that  the  other 
acknowledged  himself  to  be  the  author,  and  that  several  gentle- 
men named  usually  sat,  by  rotation,  as  justices  at  a  public  office 
in  Lichfield  Street.  It  is  clear,  too,  from  Rex  v.  Osbom,\  that 
the  Court  will  grant  a  criminal  information  for  a  libel  reflecting 
on  a  public  body. 

Rvle  absolute. 


DIXON  V.  REID.  1^ 

(6  Bam.  &  Aid.  597—600 ;  S.  0.  1  Dowl.  &  Ry.  207.)  AprU  26. 

Where  a  ship  and  cargo  was  barratroualy  taken  out  of  her  course  by        L  ^^  J 
the  crew,  and  the  ship  and  part  of  the  cargo  sold,  and  the  remainder 
sent  home  by  another  vessel :  Held,  that  this  was  a  total  loss  of  the 
cargo  from  the  time  of  the  committing  of  the  act  of  barratry. 

AonoN  upon  a  policy  of  insurance  on  ship  and  cargo,  at  and 
from  Sierra  Leone  to  a  port  of  discharge  in  Great  Britain  ;  2,000^. 
t  2  Bamardiston,  138,  166. 
B.B. — ^VOL.  XXIV.  I  I 
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Dixon  upon  ship  and  8,000Z.  upon  the  cargo,  valuing  wood  at  121.  per 
Bbid.  load.  The  plaintiff,  on  the  trial  of  the  cause,  at  the  London 
sittings  after  last  Michaelmas  Term,  had  obtained  a  verdict  for 
a  total  loss  by  barratry,  and  the  underwriters,  upon  a  threat  of 
execution,  paid  as  for  a  total  loss.  A  rule  nisi  had  been  obtained, 
calling  on  the  plaintiff  to  shew  cause  why  the  underwriters 
should  not  be  allowed  the  amount  at  which  that  part  of  the 
cargo  which  arrived  in  London  had  been  valued  by  the  policy, 
subject  to  the  charges  thereon,  together  with  the  sums  paid  out 
of  the  proceeds  of  the  ship  and  cargo  at  Barbadoes,  for  wages, 
[  *598  ]  &c.  and  why  so  much  as  the  said  two  sums  should  ^amount  to 
should  not  be  paid  back  by  the  assured  to  the  underwriters,  out 
of  the  money  paid  over  to  them,  or  why,  in  default  thereof,  the 
consolidation  rule  should  not  be  opened  and  a  further  trial  be 
had.  The  following  facts  now  appeared  upon  the  affidavits. 
The  ship  received  on  board,  at  Sierra  Leone,  238  logs  of  timber, 
being  about  260  loads,  and  sailed  from  thence  on  her  voyage, 
on  the  8th  March,  1820,  but  was  barratrously  taken  by  the  crew 
to  Barbadoes,  where  she  arrived  on  the  28th  April,  and  the  ship 
was  condemned  and  sold,  and  47  logs  of  timber  were  also  sold, 
to  pay  the  charges  incurred  there,  and  the  remaining  186  logs 
were  forwarded  to  London  by  another  vessel,  which  arrived  in 
August,  1820.  The  insured  abandoned  to  the  underwriters. 
Upon  the  arrival  of  the  186  logs  in  this  country,  the  market 
price  of  timber  being  then  lOZ.  or  111.  per  load,  the  plaintiff 
proposed  to  settle  the  loss  upon  that  part  of  the  cargo  at 
692.  98.  6(2.  per  cent.  The  underwriters  not  consenting  to  it  at 
that  time,  the  market  price  of  timber  afterwards  fell,  and  the 
186  logs  were,  on  the  27th  April,  1821,  sold,  (but  not  by  the 
plaintiff,)  at  the  rate  of  about  61.  per  load ;  and  the  loss  actually 
paid  by  the  underwriters  on  the  cargo,  amounted  to  982.  12«.  6d. 
per  cent. 

Scarlett  and  F.  Pollock  now  shewed  cause : 

The  question  is,  whether,  upon  the  facts  proved,  this  was  to 
be  considered  a  total  loss,  with  benefit  of  salvage,  or  merely  an 
average  loss.  If  it  was  a  loss  of  the  latter  description,  the 
plaintiff  can  only  recover  for  the  damage  he  has  sustained 
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by  the  loss  of  the  47  logs  at  Barbadoes.    If,  on  the  other  hand,  ^^^^^ 

it  be  a  total  loss,  with  benefit  of  salvage,  then  the  plaintifT  is  beid. 

entitled  *to  recover  the  sum  which  the  underwriters  have  actually  I  *^^  3 
paid.     They  were  then  stopped  by  the  Coubt. 

The  Solicitor-General  and  Puller,  contra : 

This  was  only  an  average  loss.  It  is  quite  clear,  that  if  the 
ship  had  been  driven  out  of  her  course  by  tempestuous  weather 
to  Barbadoes,  and  had  been  there  condemned  and  sold,  and  a 
part  of  the  cargo  also  sold,  and  the  rest  transhipped,  and  the 
voyage,  as  to  the  latter  part,  thereby  retarded,  that  would  have 
been  only  an  average  and  not  a  total  loss.  Glennie  v.  London 
Assurance  Company  A  Anderson  v.  WaUis.l  Hunt  v.  The  Royal 
Exchange  Assurance  Company.^  In  the  latter  case  it  was 
expressly  held,  that  a  loss  of  voyage  for  the  season  by  the  perils 
of  the  sea,  was  not  a  ground  of  abandonment  upon  a  policy  on 
goods,  with  a  clause  of  warranty,  free  from  average,  where  the 
cargo  is  in  safety,  and  not  of  so  perishable  nature  as  to  make  the 
loss  of  the  voyage  a  loss  of  the  commodity.  Now  here,  the 
commodity  was  not  of  a  perishable  nature ;  it  was  not  deterior- 
ated in  value  by  any  of  the  perils  insured  against,  but  merely  by 
the  fall  of  price,  for  which  the  underwriters  are  not  liable.  It 
can  make  no  difference,  whether  the  ship  be  retarded  in  her 
voyage  by  the  perils  of  the  sea,  or  by  the  barratry  of  the  master 
or  mariners ;  the  underwriter  having  expressly  insured  against 
this  description  of  peril. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  this  is  a  case  of  a  total  loss,  with  benefit 
of  salvage.  The  case  is  plainly  distinguishable  from  all  the 
cases  which  have  *been  cited  in  argument,  where  the  ship  has  [  *600  ] 
been  driven  out  of  her  course  by  the  perils  of  the  sea,  and  the 
voyage  thereby  retarded.  In  those  cases  the  cargo  was,  during 
the  whole  time,  in  the  possession  of  the  assured.  Here  by  the 
fraud  and  barratry  of  the  master  and  mariners,  the  cargo  was 
taken  out  of  the  possession  of  the  assured.    From  that  time  it 

t  15  E.  B.  275  (2  M.  &  S.  371).  3  Camp.  440). 

I  14  B.  B.  642  (2  M.  &  S.  240 ;  §  17  B.  B.  264  (5  M.  &  S.  47). 

I  I  2 
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Dixox       became  to  them  a  total  loss.    The  payment  of  the  wages  at 

i^^iD.        Barbadoes,  and  the  sending  home  the  186  logs,  were  not  acts  of 

the  assured,  or  of  any  person  authorised  by  them.    I  think, 

therefore,  that  this  was  a  total  and  not  an  average  loss,  and, 

consequently,  this  rule  must  be  discharged. 

Rids  discharged,  i 


1822.  DYSON  AND   Another  v.  COLLICKJ 

.1^26.  (5  Barn,  4  ^d.  600—603 ;  8.  C.  1  Dowl.  &  By.  225.) 

L  ^(K)  ]  The  contracturs  for  making  a  navigable  canal,  having,  vrith  the  per- 

misfidon  of  the  owner  of  the  soil,  erected  a  dam  of  earth  and  wood  npon 
his  close  across  a  stream  there  for  the  purpose  of  completing  tiieir 
work,  have  a  possession  sufficient  to  entitle  them  to  maintain  trespass 
against  a  wrongdoer. 

Trespass  for  breaking  and  entering  part  of  a  cut  or  water- 
course, belonging  to  the  plaintiffs,  in  the  county  of  Sussex,  and 
breaking  down  a  dam  of  the  plaintiffs,  then  being  in  and  across 
the  said  part  of  the  said  cut  or  watercourse  belonging  to  the 
plaintiffs,  which  cut  or  watercourse  led  from  the  Lavant  through 
closes  of  meadow-land  near  to  a  certain  cut  or  branch  of  a  canal, 
which  the  plaintiffs  were  then  making,  under  a  contract  made 
by  them  with  the  company  of  proprietors  of  the  Portsmouth  and 
Arundel  Navigation,  by  virtue  of  an  Act  of  the  57  Geo.  III.  for 
making  a  navigable  canal  from  the  river  Arun  unto  Chichester 
harbour,  and  from  thence  to  Langstone  and  Portsmouth  harbours, 
[  *60i  ]  *with  a  cut  or  branch  from  Hunston  conmion  to  the  city  of 
Chichester ;  by  means  of  which  said  breaking  down  the  said  dam 
the  water  rushed  and  flowed  with  great  force  from  the  river 
Lavant  unto  the  said  cut  or  watercourse,  and  the  said  closes  of 
meadow-land  into  the  said  cut  or  branch,  60  making  or  nearly 
completed,  and  forced  a  great  quantity  of  the  said  closes  or 
meadow-land  into  the  said  cut  or  branch,  and  broke  down  thirty 
yards  of  the  said  cut  or  branch,  and  filled  up  the  same,  which 
said  quantity  of  soil,  so  forced  into  the  said  cut  or  branch,  the 

t  It  is  difficult  to  reconcile  the  Bitchie  (1814)  15  B.  B.  253  (2  M.  & 

reasoning  of  this  judgment  with  the  S.  290). — ^B.  C. 
cases  of  policies  on  ship,  such  as         %  Applied  in  Corporation  of  Nasi-' 

Brothereton  v.  Barber  (1816)  17  B.  B.  ings  v.  IvaU  (1874)  L.  B.  19  Bq.  558, 

378  (5  M.   &  S.  418) ;   FaUcner  v.  586.~B.  0. 
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plaintiffs,  under  their  contract,  were  bound  to  remove.  Plea,  Not  Dtbon 
guilty.  At  the  trial,  before  Wood,  B.  at  the  last  assizes  for  the  coiiliok. 
county  of  Sussex,  the  only  question  of  law  was,  whether  the 
plaintiffs  had  such  an  interest  in  the  bank  in  question  as  to 
entitle  them  to  maintain  trespass.  It  appeared  that  the  plaintiffs 
had  entered  into  a  contract  with  the  company  of  proprietors  of 
the  Portsmouth  and  Arundel  navigation  for  forming  a  canal; 
and,  in  the  course  of  performing  their  contract,  in  making  the 
hranch  from  Hunston  common,  in  February,  1821,  had  erected 
a  dam  upon  the  locvs  in  qvx>  by  permission  of  the  owner  of  the 
soU.  The  dam  was  six  feet  {hick,  and  was  twelve  feet  across, 
and  was  formed  of  earth  and  wooden  piles.  It  had  been  origin- 
ally made  in  January,  1821 ;  between  that  time  and  December 
it  had  been  repaired  by  the  plaintiffs.  A  verdict  having  been 
found  for  the  plaintiffs, 

Toddy,  Serjt.  now  moved  for  a  rule  nisi  to  enter  a  nonsuit, 
or  for  a  new  trial,  and  contended,  that  the  plaintiffs  had  no  such 
interest  as  to  enable  them  to  maintain  trespass.  They  had  con- 
structed the  dam  on  *the  soil  of  another,  and  by  his  permission ;  [  *602  ] 
it  was  a  continuation  of  the  soil  from  one  bank  of  the  water- 
course to  another ;  it  consisted  of  earth  which  coalesced  with  the 
adjacent  soil ;  and  the  bank,  therefore,  became  the  property  of 
the  owner  of  the  adjoining  land.  In  Gallis  on  Sewers,  p.  74, 
fourth  edition,  it  is  laid  down  that  "  A  wall  doth  differ  in  point 
of  ownership  from  a  bank,  first,  in  respect  of  the  materials  the 
same  is  made  of :  for  a  bank  is  made  ex  solo  et  fundo  qua  ex 
guis  propriis  naturis  sunt  eadem  cum  terra  super  qua  edificatur  ; 
but  so  is  not  a  wall,  for  it  is  an  artificial  edifice,  not  of  the 
materials  arising  of  the  place  where  it  standeth,  but  which  he 
brought  thither,  and  built  there  ad  propria  onera  et  costagia 
partis :  so  that  the  ownership  and  property  of  a  wall  doth  apper- 
tain to  hiTn  who  is  bound  to  repair  the  same,  though  his  ground 
lie  not  next  thereto ;  but  of  a  bank,  the  property  and  ownership 
is  his  whose  grounds  adjoin  thereto."  And  this  was  considered 
good  law  by  the  Court  of  Common  Pleas  in  The  Duke  of  New- 
castle V.  Clark, \  where  it  was  held,  that  the  commissioners  of 
t  20  E.  E.  583  (8  Taunt.  602 ;  2  Moore,  i 
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Dtson  sewers  could  not  maintain  an  action  against  commissioners  of  a 
CoLLicK.  harbour  for  breaking  down  a  dam  erected  by  the  former,  as  such 
commissioners,  across  a  navigable  river,  as  the  authority  to  be 
exercised  by  them,  on  behalf  of  the  public,  does  not  vest  in  them 
such  a  property,  or  possessory-interest,  as  will  enable  them  to 
maintain  such  action. 

Per  Curiam  : 

The  dam  was  erected  by  the  plaintiffs  at  their  own  expense, 
and  with  their  own  materials,  upon  the  locus  in  quo^  with  the 
[  *603  ]  consent  of  the  owner  of  the  *soil,*  for  a  special  purpose.  Until 
that  purpose  was  completed,  the  plaintiffs  were  entitled  to  the 
possession  of  the  dam.  Now,  it  is  perfectly  clear  that  the  person 
in  possession  of  property,  whether  rightfully  or  wrongfully,  may 
maintain  trespass  against  a  mere  wrongdoer.  Indeed,  if  they 
had  any  other  than  a  partial  or  subordinate  interest  in  the  dam, 
trespass  is  the  only  proper  remedy.  This  case  is  distinguishable 
from  that  of  The  Duke  of  Newcastle  v.  Clark,  for  there  the  com- 
missioners of  sewers  had  no  possession,  but  had  a  mere  right  to 
enter  upon  the  locus  in  quo,  and  to  do  certain  acts.  In  Welch  v. 
Nash,\  the  posts  were  put  upon  the  lands  of  another  without  his 
permission ;  and  yet  it  was  held,  that  the  party  who  put  them 
there  might  recover  in  trespass  for  taking  them  away,  where  the 
general  issue  only  was  pleaded.  Now,  that  could  be  only  on  the 
^ound  that  the  posts  were  the  property  of  the  plaintiff;  for  if 
they  were  not  so,  it  would  have  been  a  good  defence  to  the 
action. 

Rule  refused. 

t  9  E.  B.  478  (8  East,  394). 
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PARTKIDGE  v.  BERE.f  1822. 

(5  Bam.  &  Aid.  604—606 ;  S.  0.  1  Dowl.  &  By.  272.)  April27. 

A  mortgagor  in  poBsession  of  the  premises  mortgaged  is  tenant  to  the        [  604  ] 
mortgagee. 

Action  for  diverting  a  watercourse.  The  declaration  con- 
tained an  averment,  that  a  certain  close  was  in  the  possession 
and  occupation  of  one  John  Tunxer,  as  tenant  thereof  to  the 
plaintiff,  the  reversion  belonging  to  the  plaintiff.  At  the  trial 
before  Park,  J.  at  the  last  assizes  for  the  county  of  Devon,  it 
appeared,  that  Turner  being  tenant  for  life  of  the  close  men- 
tioned in  the  declaration,  in  March,  1817,  had  mortgaged  the 
same  to  the  plaintiff  for  lOOZ.,  for  a  term  of  years,  provided  he, 
Tomer,  lived  so  long,  and  that  Turner  had  since  that  time 
continued  in  possession  and  paid  the  interest.  It  was  objected 
on  the  part  of  the  defendant,  that  the  relation  of  landlord  and 
tenant  did  not  subsist  between  a  mortgagor  and  mortgagee,  and 
consequently,  that  the  averment  was  not  supported  by  evidence ; 
the  learned  Judge  overruled  the  objection ;  and  now 

Adam  moved  for  a  new  trial,  and  contended,  that  there  was 
no  tenancy,  there  was  no  payment  of  rent,  but  of  interest ;  and 
he  reUed  on  the  opinion  of  Buller,  J.  in  Birch  v.  WrighLl 

Per  Curiam  : 

Here  the  mortgagor  was  in  actual  possession  of  the  mortgaged 
premises,  by  sufferance  of  *the  mortgagee,  who  has  the  legal      [  •eos  ] 
title  vested  in  him.     The  former,  therefore,  is  a  tenant  within 
the  strictest  definition  of  that  word. 

Rule  refused.^ 

t  Applied  in  judgment  of  Lord  the  legal  ownership  is  in  the  mort- 

Selbornb,   L.  C,    Heath   y.  Fugh  gagee,  there  must  subsist  a  tenancy 

(1881)  6  Q.  B.  Diy.  345,  359 ;  50  L.  J.  between  the  parties ;    or  otherwise 
U.  B.  473,  477 ;  affirmed  in  H.  L.  the  mortgagor  or  his  heir  must  hold 

(1882)  7  App.  Cas.  235 ;  51  L.  J.  Q.  B.  in  fee,  and  as  disseisors ;  for  the  law 
367. — B.  C.  of  England  recognises  no  possession 

X  1E.B.223,225(1T.B.378,382).      independent  of  a  tenancy,  either  to 

§  As  long  as  the  mortgagor  or  his     the  lord  paramount  or  mesne  lord : 

heir  is  in  possession  of  the  land,  and     If,  in  the  mortgage  deed,  there  is 
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1822. 
ApHl  27. 

[606] 


LAMPON  THE  Younger  v.  CORKE.t 

(5  Barn.  &  Aid.  606—612 ;  S.  C.  1  Dowl.  &  Ry.  211.) 

A  deed  containing  a  general  release  of  all  debts,  &c.  recited  that  the 
releasee  had  previously  agreed  to  pay  to  the  releasor  the  sum  of  40^.  for 
the  possession  of  certain  premises,  and  that  in  *'  consideration  of  the 
said  sum  of  40Z.  being  now  so  paid  as  hereinbefore  is  mentioned,"  and 
also  in  consideration  of  the  sum  of  10<.  a  piece,  well  and  truly  paid  to 
the  said  releasor  and  J.  S.,  the  receipt  of  which  said  several  sums  of 
money  they  did  thereby  acknowledge,  did  release,  &c.  There  was  also 
a  receipt  for  the  sum  of  40/.  indorsed  on  the  release.  But  it  appeared 
on  action  afterwards  brought  for  this  sum  that,  in  fact,  it  had  never 
been  paid :  Held,  that  this  deed  of  release  was  no  estoppel,  inasmuch  as 
the  general  words  of  release  were  qualified  by  the  recital,  which  stated 
only  an  agreement  to  pay,  and  not  an  actual  payment  of  the  sum  of  40/. 

Assumpsit  against  the  defendant,  as  the  maker  of  the  following 
promissory  note,  dated  Edenbridge,  April   11th,  1821,  "  Two 


t  See  this  case  discussed  and  fol-      Summers 
lowed  (by  a  majority)  in  BoUrell  v.      R.  C. 


(1828)  2  Y.  &  J.  407.- 


the  usual  proviso  for  the  enjoyment 
of  the  land  by  the  mortgagor,  and 
his  heir,  imtil  default  in  payment, 
&c.  and  the  mortgagor  is  in  actual 
possession,  he  may,  under  the  agree- 
ment, be  regarded  as  tenant  for  years 
to  the  mortgagee,  during  the  con- 
tinuance of  the  agreement ;  Powadty 
V.  Blackman;X  and  on  his  death, 
during  the  agreement,  his  legal  in- 
terest devolves  on  his  executors, 
who,  during  the  remainder  of  the 
agreement,  are  trustees  for  the  heir 
of  the  mortgagor.  If,  in  the  case  of 
such  agreement,  the  money  is  not 
paid  at  the  appointed  time,  and  the 
mortgagor  continues  in  possession 
after  the  determination  of  the  agree- 
ment, without  any  fresh  agreement 
between  the  parties,  he  is,  until  pay- 
ment of  interest,  or  other  recognition 
of  tenancy,  tenant  by  sufferance,  for 
he  came  in  by  a  rightful  title,  al- 
though he  holds  over  wrongfully. 
If  the  mortgage  deed  contains  no 


such  agreement,  and  the  mortgagor 
remains  the  actual  occupant  with  the 
consent  of  the  mortgagee,  he  is 
strictly  tenant  at  will.  Keech  v. 
HalL^  If,  in  the  latter  instance, 
the  mortgage  is  transferred  to  an- 
other, without  the  concurrence  of 
the  mortgagor,  the  tenancy  at  will 
ia  determined,  and  the  mortgagor 
becomes  tenant,  by  sufferance,  to  the 
assignee,  until  payment  of  interest 
or  other  recognition  of  tenancy ;  and 
in  all  cases  in  which  the  mortgagor 
can  be  considered  tenant  at  will,  the 
death  either  of  himself  or  of  the 
mortgagee  must  determine  the  ten- 
ancy. If  it  is  determined  by  the 
death  of  the  latter,  the  mortgagor 
will  be  tenant,  by  sufferance,  to  the 
representative  of  the  mortgagee, 
until  payment  of  interest  or  other 
recognition  of  tenancy,  and  after- 
wards tenant  at  will.  If  it  is  deter- 
mined by  the  death  of  the  mort- 
gagor, and  his  heir  or  devisee  enter 


t  Cro.  Jac.  659. 


§  1  Doug.  22. 
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months  after  date  I  promise  to  pay  Mr,  Thomas  Lampon,  junior,      Lampok 
or   order,  the  sum  of  40Z.,  value  received  this  day,  in  things       cJobkb. 
appraised  by  Mr.  Doubell,  and  in  having  possession  given  to  me 
of  the  premises  lately  held  under  me  by  Thomas  Lampon,  senior, 
afterwards  by  the  sheriflf.'*      The  declaration  contained,  also, 
counts  for  goods  sold  and  delivered,  and  the  usual  money  counts. 
Plea,  general  issue.  At  the  trial,  at  the  last  London  sittings,  before 
Abbott,  Gh.  J.  it  appeared,  that  the  defendant  was  the  landlord 
of  certain  premises  occupied  by  the  plaintiff's  father,  and  that  the 
plaintiff  having  taken  possession  of  the  premises,  and  the  crops 
growing  thereon,  under  a  writ  of  execution  against  *his  father,      [  *^^^  3 
the  defendant,  in  order  to  get  possession  of  the  premises  and 
crops,  gave  the  note  in  question,  which,  when  originally  signed 
by  him,  did  not  contain  the  words  "  or  order."   These  words  were 
inserted  on  the  14th  April,  1821,  without  his  knowledge.    Under 
these  circumstances,  the  Lord  Chief  Justice  thought  the  count 
on  the  note  could  not  be  sustained,  and  the  plaintiff  then  pro- 
ceeded on  the  other  counts  in  the  declaration.    The  defendant, 
in  answer  to  the  plaintiff's  case,  put  in  a  deed,  executed  by  the 
plaintiff,  dated   14th  April,  1821,  which  recited  that  Thomas 
Lampon  the  elder  was  in  possession  of  certain  hereditaments  and 
premises,  as  tenant  to  the  defendant,  but  which  tenancy  would 
have  expired  on  the  29th  day  of  September,  1821,  had  it  not 
been  otherwise  determined  ;  and  that  the  plaintiff  had  recovered 
a  judgment  against  the  said  Thomas  Lampon  the  elder,  for  the 

and  hold  without  any  recognition  of  of  the  mortgagee,  and  evidence  of  an 

the  mortg/i gee's  title  by  payment  of  agreement  that  the  mortgagor,  or 

interest  or  other  act,  an  adverse  pos-  person  deriving  title  from  him,  shall 

session  may  be  considered  to  take  hold  at  will,  and  a  strict  tenancy  at 

place.     Per  Holt  in  Smarth  v.  Wil-  will  commences.   Holland  v.  Hatton»X 

liams,^    In  every  case  in  which  a  If  the  land  is  in  the  occupation  of 

tenancy  by  sufferance  exists  between  tenants,  and  the  mortgagor  is  per- 

the  parties,  and  even  where  an  ad-  mitted  to  receive  the  rents,  he  has 

verse  possession  commences,  as  by  been  considered  to  be  a  receiver  for 

the  entry  of  the  heir  or  devisee  of  the  mortgagee,  Mos$  v.  Gallimore,^ 

the  ♦mortgagor  without  the  consent  but    without    liability    to    accoimt.       [  •BCW  ] 

of  the  mortgagee,  the  payment  of  Coote's  Law  of  Mortgages,  pp.  327, 

interest  is  a  recognition  of  the  title  328. 


t  3  Lev.  387;  1  Salk.  245;  Thunder      pi.  19. 
V.  Belcher,  3  East,  449.  §  1   Doug.   283.     Vide   Ex  parte 

I  Carth.  414 ;    10  Vin.  Ab.  418,       Wilson,  13  R.  E.  16  (2  V.  &  B.  252). 
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Lampon      Bum  of  450Z.,  besides  costs  of  suit ;  and  thereupon  all  ihe  estate, 
CoHKE.      term,  and  interest  of  the  said  Thomas  Lampon  the  elder,  of  and 
in  the  said  hereditaments  and  premises,  together  with  ihe  cjrops 
growing  thereon,  were  taken  in  execution,  by  virtue  of^a  writ  of 
Jieri  facias^  and  the  warrant  grounded  thereon,  at  t^e  suit  of  the 
plaintiff;  and  that  the  defendant, -being  desiit)as  of  obtaining 
possession  of  the  premises,  applied  to,  and  prevailed  on,  the 
plaintiff,  as  such  judgment-creditor,  to  give  him  possession  of  the 
same,  which  the  plaintiff  accordingly  did,  on  the  11th  day  of 
April,  instant,  he,  the  said  defendant,  having  then  agreed  to'pay 
unto  the  plaintiff  the  sum  of  402.  for  such  possession  ;  and  that 
the  defendant  had  requested  the  said  Thomas  Lampon  the  elder 
and  the  plaintiff,  to  execute  an  assignment  of  all  their  estate, 
title,  and  interest  in  the  said  hereditaments,  which  they  had 
[  *608  ]       agreed  to  do ;  and  then  ^proceeded  to  state,  that,  in  pursuance 
of  such  agreement,  "  and  in  consideration  of  the  said  sum  of  40/. 
being  how  so  paid  to  the  plaintiff,  as  hereinbefore  is  mentioned;" 
and  also,  in  consideration  of  the  sum  of  IQs.  a-piece  to  the  said 
Thomas  Lampon  the  elder  and  the  plaintiff,  in  hand  well  and 
truly  paid  by  the  defendant,  immediately  before  the  execution 
of  those  presents;  the  receipts  of  which  said  several  sums  of 
money  they  did  severally  and  respectively  acknowledge;   and 
from  the  same  sums  respectively  and  every  part  thereof,  did 
thereby  severally  and  respectively  release  the  defendant,  his 
heirs,   &c.  the    plaintiff   bargained,  sold,  &c.  ;    and    Thomas 
Lampon  the  elder  bargained,  sold,  ratified,  and  confirmed  unto 
the  defendant,  his  heirs,  &c.  all  th3  messuages  or  tenements,  &c. ; 
and  it  was  further  stated,  that  for  the  considerations  therein- 
before mentioned ;  and  also  of  the  sum  of  lO^.  to  the  plaintiff, 
in  hand  paid  by  the  defendant,  immediately  before  the  execution 
of  those  presents,  the  receipt  whereof  was  thereby  acknowledged, 
he  the  plaintiff,  generally  released  the  defendant,  his  heirs,  &c. 
from  all  dues,  sums,  claims,  and  demands,  whatsoever,  both 'at 
law  and  in  equity.     There  was  also  indorsed  on  the  deed  a 
receipt  by  the  plaintiff  for  the  sum  of  40Z.,  dated  April  14th, 
1821.  The  Lord  Chief  Justice  thought  this  deed  not  a  sufficient 
answer  to  the  plaintiff's  case,  it  being  clearly  proved  and  ad- 
mitted, that,  in  fact,  the  sum  of  40!.  above  mentioned,  had  never 
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been  actually  paid.    The  plaintiff  accordingly  had  a  verdict ;  and      Lampok 

V, 
«OW,  ^     •  COBKB. 

PvUeTy  by  leave  o!  the  Lobd  Chief  Justice,  moved  to  enter  a 
nonsuit.  Here  the  release  was  a  complete  answer  to  the  plain- 
tiff's demand,  and  he  cannot  be  allowed,  after  an  admission,  by 
deed,  of  the  fact  of  payment  *of  the  40i.,  to  prove,  by  parol  [  *^^  ] 
evidence,  that  it. had  not  been  so  paid.  Rotcntree  v.  Jacob,f 
'  Co.  Lit.  512.  The  plaintiff's  remedy,  if  he  has  any,  is  in 
equity ;  but  at  law  the  release  is  a  good  defence ;  for  he  has,  in 
terms,  distinctly  admitted  the  receipt  of  the  40Z. 

Abbott,  Ch.  J. : 

It  appears  to  me  that  in  this  case  the  release  does  not  operate 
to  prevent  the  plaintiff  from  recovering.  The  deed  is,  indeed, 
inaccurately  worded ;  but  the  Court  ought  to  give  such  an  effect 
to  it  as  may  best  consist  with  what  appears  to  have  been  the 
manifest  intention  of  the  parties,  and  what  may  best  conduce  to 
the  real  justice  of  the  case.  In  the  recital  it  speaks,  in  the  first 
place,  of  an  agreement  to  pay,  and  not  of  the  actual  payment  of 
the  sum  of  402.  And  then  the  consideration  for  the  release  is 
stated  in  these  words :  ''In  consideration  of  the  said  sum  of  40Z. 
being  now  so  paid  to  the  said  Thomas  Lampon  the  younger,  as 
hereinbefore  is  mentioned."  These  latter  words  shew,  that  the 
parties  meant  to  refer  to  the  former  part  of  the  deed,  where  it 
speaks  of  an  agreement  to  pay  this  sum  ;  and  that  we  ought  to 
read  the  whole  sentence  thus :  "In  consideration  of  the  said 
sum  of  402.  being  now  so  agreed  to  be  paid  as  aforesaid."    If  # 

that  were  not  so,  this  absurdity  would  follow;  that  the  deed 
would  recite  an  agreement  to  release  in  consideration  of  the 
payment  of  402. ;  and  then  would  proceed  to  release  the  defen- 
dant from  the  payment  of  that  very  sum  itself.  We  have  been 
pressed  with  the  difficulty  arising  out  of  the  words  immediately 
following;  "the  receipt  of  which  said  several  sums  of  money 
they,  the  said  Lampon  the  elder  and  plaintiff,  admit,  &c."  But 
these  may  and  do  refer,  most  properly,  to  the  payment  of  10s. 
a-piece  to  those  persons  ^mentioned  immediately  before.    And      [  *6io  ] 

t  2  Taimt.  141,  144. 
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Lanpon  by  so  construing  the  deed,  the  whole  becomes  intelligible,  and 
CoBKE.  consistent  with  the  justice  of  the  case,  and  the  obvious  intention 
of  the  parties.  I  think,  therefore,  that  the  operation  of  this 
deed  was  not  to  release  this  sum,  inasmuch  as  the  release, 
though  in  general  terms,  must  be  controlled  by  the  previoas 
recital.    The  verdict  is,  therefore,  right. 

Baylet,  J. : 

The  true  question  is  whether  there  is  anything  in  this  deed 
which  clearly  shews  that  this  sum  of  402.  has  been  paid  to  the 
plaintiff,  and  that  not  by  a  security,  but  in  money.  It  must 
necessarily  be  admitted,  that  this  release  would  have  been  an 
answer  equally  to  the  action  on  the  note,  if  the  note  had 
remained  unaltered.  Then,  are  the  words  so  clear  as  to  leave 
no  doubt  ?  It  first  recites,  that  the  401.  had  been  agreed  to  be 
paid.  The  recital  does  not  go  on  to  say,  in  addition  to  this,  that 
the  40Z.  had  been  paid;  but  when  we  come  to  the  operative  part, 
we  find  it  stated  that,  ''in  consideration  of  the  sum  of  401. 
being  now  so  paid,  as  hereinbefore  is  mentioned,"  <fec.  Now,  the 
words  "  so  paid,"  and  *'  as  hereinbefore  is  mentioned,"  obviously 
do  not  refer  to  a  new  payment,  but  to  some  former  payment, 
mentioned  in  the  deed.  Then,  if  we  look  back,  we  find  no  actual 
payment  there  stated,  but  only  an  agreement  to  pay.  The  words 
of  the  deed,  therefore,  are  ambiguous ;  and  let  us  in  to  enquire, 
whether  there  was  an  actual  payment  or  not.  And,  on  the  facts 
stated,  there  is  no  doubt  as  to  that  point.  The  Ciourt  is  not, 
therefore,  prevented  from  deciding  according  to  what  appears 
plainly  the  justice  of  the  case:  for  although  the  note,  as  a 
security,  is  invalid;  yet  the  debt  for  which  it  was  given,  not 
being  paid,  remains  still  due  to  the  plaintiff. 

[  611  ]         HOLROYD,  J. : 

The  plaintiff  is  entitled  to  our  judgment,  unless  he  is  estopped 
either  by  the  deed  of  release  or  by  the  receipt  indorsed  on  it.  As 
to  the  latter,  it  is  sufficient  to  observe,  that,  not  being  under  seal, 
it  cannot  amount  to  an  estoppel ;  but  can  only  be  evidence  for 
the  jury,  capable  of  being  rebutted  by  the  other  circumstances 
in  the  case.    And,  if  so,  then,  as  it  is  admitted  that  no  such 
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payment  has  actually  been  made,  this  seceipt  becomes  of  no  Lampok 
importance.  As  to  the  deed,  it  seems  to  me  to  depend  on  the  cob'kis. 
construction  to  be  given  to  the  words  already  referred  to,  ''  In 
consideration  of  the  said  sum  of  40Z.  being  now  so  paid,  as 
hereinbefore  is  mentioned.''  If  the  deed  had  absolutely  stated  a 
payment,  unaccompanied  by  such  words  of  reference,  the  case 
would  be  very  different.  But,  here,  there  are  words  of  refer- 
ence ;  and  we  must,  therefore,  look  to  the  prior  part  of  the  deed, 
and  there  we  find  no  statement  of  actual  payment,  but  only  of 
an  agreement  to  pay.  It  seems  to  me,  therefore,  that  this  does 
not  amount  to  an  estoppel,  so  as  to  shut  out  the  plaintiff  from 
proof  of  the  truth  of  the  transaction.  Estoppels  are  odious  in 
the  law,  and,  being  so,  they  ought  not  to  be  allowed,  unless  they 
are  ver;  plainly  and  clearly  made  out.  That  is  not  the  case  in 
this  deed ;  and,  therefore,  I  think,  it  is  no  estoppel ;  and  then 
the  verdict  is  right. 

Best,  J. : 

If  a  party  give  a  general  release,  it  will,  undoubtedly,  extend 
to  all  debts  then  due ;  and  the  passage  cited  from  Co.  Lit.  is  to 
that  effect.  But  that  must  be  understood  of  a  release  without 
any  previous  recital,  qualifying  its  operation.  If  there  be  intro- 
ductory matter,  that  will  qualify  the  general  words  of  the  release. 
That  is  the  case  here.  It  is  quite  clear,  looking  at  the  recital, 
what  was  the  intention  of  these  parties.  *The  words,  "as  [•612] 
hereinbefore  is  mentioned,"  shew  that  the  parties  referred  to  the 
previous  part,  where  an  agreement  to  pay  is  stated.  In  Rown- 
tree  v.  Jacchy  the  debt  was,  in  general  terms,  admitted  to  have 
been  paid.  But  that  is  not  so  here,  there  being  words  of  refer- 
ence annexed.  As  to  the  receipt  indorsed,  that  stands  on  a 
different  ground ;  for,  not  being  under  seal,  it  is  no  estoppel,  and 
its  truth  may  be  disputed.   This  rule  must,  therefore,  be  refused. 

Rvle  refused. 
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1822.  THE  KING  V.  BISHOP,   Eso-t 

^P^^'  (6  Bam.  &  Aid.  612—613.) 

1^        J  Where  fhe  facts  tending  to  Gruninate  a  magiBtrate  took  place  twelTB 

months  before  the  application  to  the  Court,  they  refused  to  grant  a 
criminal  information,  although  the  prosecutor,  in  order  to  excuse  the 
delay,  stated  that  the  facts  had  not  come  to  his  knowledge  tiU  yety 
shortly  previous  to  the  application. 

Scarlett  had  obtained  a  rule  nui  in  last  Michaelmas  Tenn, 
for  a  criminal  information  against  the  defendant  for  cormpt 
practices  as  a  justice  of  the  peace.  The  latest  circumstances 
alleged  in  the  affidavits  for  the  prosecution,  took  place  in  1820. 
But  in  order  to  account  for  the  delay,  the  prosecutor  swore  that 
he  had  no  knowledge  of  the  facts  till  shortly  before  the  appli- 
cation, when  there  having  been  a  meeting  of  magistrates  on  the 
17th  November  last,  for  the  purpose  of  investigating  the  defen- 
dant's conduct,  he  and  another  magistrate  not  being  satisfied 
with  the  defendant's  explanation,  instituted  the  present  enquiry. 

Campbell  and  OldnaU  Rnssell  shewed  cause,  and  objected, 
first,  that  the  application  was  too  late.  And  they  referred  to  Bex 
V.  Mar8hall,\  and  Rex  v.  Harries,^  where  it  was  so  held.  If  the 
want  of  knowledge  will  afford  an  excuse,  a  wide  door  will  be 
open,  for  it  will  be  in  all  cases  easy  to  find  some  one  in  that 
situation  who  will  prosecute. 

[  618  ]  Scarlett  and  Taunton,  contrh,  relied  on  the  investigation  on 

the  17th  November  last,  as  taking  the  case  out  of  the  usual  rule. 

Abbott,  Ch.  J. : 

We  do  not  by  discharging  this  rule,  shut  the  door  to  an 
enquiry,  for  a  bill  of  indictment  may  still  be  preferred  against 
the  defendant.  But  if  we  were  to  admit  this  excuse,  we  should 
entirely  frustrate  the  very  useful  rule  to  which  we  have  been 
referred.  Perhaps,  if  at  the  investigation  all  the  magistrates 
present  had  concurred    in  directing  such    an  application  to 

t  See  A  V.  Harries,  12  B.  R.  338,  B.  B.  340  (13  East,  270,  322).— 
and  note  there ;  B,  v.  MaraJmll,  12      B.  G. 
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be  made,  the  case  might  be  different ;  but  that  does  not  appear    Tub  kinq 
to  be  the  case.    The  rule  must  be  discharged.  bishop. 

The  Court  upon  this  objection,  having  refused  to  discharge 

the  rule  with  costs,  Campbell  waived  the  objection  and  went  into 

the  merits. 

Rule  discharged  with  costs. 


CAETWKIGHT,  Esq.  v.  WRIGHT.t  ,^«?,^, 

^                                                     '                             April  27. 
(5  Bam.  &  Aid,  616—617;  S.  0.  1  Dowl.  &  Ey.  230.) 

Where  a  libellous  paragraph,  as  proved,  contained  two  references,  by 
which  it  appeared  to  be  in  fact  the  lang^uage  of  a  third  person  speaking 
of  the  plaintifTs  conduct,  and  the  declaration  in  setting  it  out  had 
omitted  those  references :  Held,  that  these  omissions  altered  the  sense 
of  the  remainder,  and  that  the  variance  was  fatal. 

Action  on  the  case  for  a  libel.  Plea,  general  issue.  At  the 
trial  at  the  Westminster  sittings  after  last  Hilary  Term  before 
Abbott,  Ch.  J.  the  libel  given  in  evidence  was  contained  in  a 
book  published  respecting  Mr.  Gobbett  by  the  defendant,  called 
"  The  Book  of  Wonders,"  and  was  as  follows :  Many  well- 
intentioned  persons  have  expressed  their  surprise,  that  the 
'*  Enlightener  "  should  have  been  willing  to  accept  of  a  seat  in 
corruption's  den,  purchased  with  the  bank  notes  of  a  man, 
whose ''  incapability  and  baseness  '*  he  had  so  powerfully  exposed. 
To  convince  such  persons,  that  this  line  of  conduct  was  strictly 
patriotic,  we  have  only  to  assure  them,  that  in  so  doing,  he  was 
walking  in  the  footsteps  of  that  "Venerable  Veteran,"  whose 
"  Greed  is  the  criterion  of  excellence,"  (see  No.  195)  and  who,  in 
an  ^article  of  that  creed,  has  laid  it  down  as  a  maxim,  that  "  we  [  *6i6  ] 
must,  in  fighting  the  enemy,  not  reject  the  use  of  even  despicable 
and  detestable  men,"  Gobbett,  v.  82,  p.  82.  The  libel  as  set 
forth  in  the  declaration  omitted  the  words  "  (see  No.  196) " 
and  the  words  "  Gobbett,  v.  82,  p.  82."  The  Lord  Ghief  Justice 
was  of  opinion,  that  this  was  a  fatal  variance,  and  the  plaintiff 
was  nonsuited.    And  now, 

t  The  practical  effect  of  decisions  amend.  See  Bainy  v.  Bravo  (1872) 
of  this  kind  is  of  course  much  altered  L.  B.  4  P.  C.  287;  B.  S.  C.  Ord. 
hj  modem  provisions  for  leave  to      XXVIII.  rr.  1,  6. — ^F.  P. 
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Cabtwbioht  Denman  moved  for  a  new  trial : 

V, 

Wbioht.  The  omission  does  not  alter  the  sense,   for  the  defendant 

asserts  the  libellous  matter  respecting  the  plaintiff;  and  the 
references  do  not  alter  that :  they  only  shew  that  the  defendant 
in  speaking  of  the  plaintiff,  has  adopted  the  language  of  another 
person.  K  so,  Tctbart  v.  Tipper^  is  an  authority  to  shew,  that 
the  omission  of  that  which  does  not  alter  the  sense  of  the 
remainder  is  not  fatal.    He  also  referred  to  Bell  v.  Byme.X 

Abbott,  Ch.  J. : 

I  thought  at  the  trial,  and  I  am  still  of  the  same  opinion,  that 
this  was  a  fatal  variance  inasmuch  as  the  meaning  of  the  para- 
graph given  in  evidence  materially  differs  from  that  set  out  in 
the  declaration.  Beading  the  declaration,  I  should  understand 
the  libel  as  meaning,  that  the  defendant  had  himself  made  the 
assertions  there  stated  respecting  the  plaintiff.  But  when  the 
libel  itself  is  produced,  and  I  find  from  the  reference  there 
contained,  that  it  is  a  paragraph  intended  to  expose  the  conduct, 
not  of  the  plaintiff,  but  of  Mr.  Cobbett,  it  then  turns  out,  that  in 
truth  these  assertions  are  made  respecting  the  plaintiff,  not  by 
the  defendant,  but  by  Mr.  Cobbett.  The  meaning,  therefore, 
[  *6i7  ]      *of  the  two  paragraphs  is  different,  and  the  nonsuit  is  right. 

Baylby,  J. : 

The  case  of  Tdbart  v.  Tipper  establishes,  that  a  mere  omission 
in  setting  out  part  of  a  libel  is  not  fatal,  unless  the  sense  of  that 
which  is  set  out  is  thereby  varied.  Here  there  are  two  omissions, 
and  the  sense  is  thereby  altered.  For  that  which  appears  by 
the  declaration  to  be  the  defendant's  observation,  turns  out  when 
the  omissions  are  supplied  to  be  the  assertion  of  Mr.  Cobbett 
respecting  the  plaintiff:  and  that  according  to  Bell  v.  Byrne  is  a 
fatal  variance. 


HoLBOYD,  J.  concurred. 


Rule  refused.^ 


t  10  R.  B.  698  (1  Oamp.  350).  §  Best,  J.  was  absent  at  Cliamben. 

t  12  B.  B.  433  (13  East,  564). 
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FREEMAN  and   Another  v.  THE  EAST  INDIA       ^^^^^^ 
COMPANY.t  [  elTj 

(5  Bam.  &  Aid.  617—624 ;  S.  C.  1  Dowl.  &  By.  234.) 

The  captain  of  a  ship  has  no  authority  to  sell  the  cargo,  except  in 
cases  of  absolute  necessity;  and  therefore,  where  in  the  course  of  a 
voyage  from  India  the  ship  was  wrecked  ofl  the  Gape  of  Gk>od  Hope ; 
and  some  indigo,  which  was  part  of  the  cargo,  was  sayed,  and  the  same 
was  there  sold  by  public  auction,  by  the  authority  of  the  captain,  acting 
bond  fide  according  to  the  best  of  his  judgment  for  the  benefit  of  all 
persons  concerned;  but  the  jury  found  that  there  was  no  absolute 
necessity  for  the  sale :  Held,  that  the  purchaser  acquired  no  title,  and 
the  indigo  having  been  sent  to  this  country,  the  original  owners  were 
held  entitled  to  recover  its  value. 

Trovbr  for  forty-two  chests  of  indigo.  Plea,  a  general  issue. 
At  the  trial,  before  Abbott,  Ch.  J.  at  the  sittings  after  last 
Hilary  Term,  the  following  appeared  to  be  the  facts  of  the  case: 
The  goods  in  question,  which  were  the  property  of  the  plaintififs, 
were  shipped  at  Calcutta,  on  board  the  Cerbervs,  for  England : 
•the  vessel  was  wrecked  off  the  Cape  of  Good  Hope,  and  the  [  •eis  ] 
greater  part  of  the  cargo  was  lost ;  252  chests  of  indigo,  however, 
were  saved ;  and  it  did  not  appear  that  any  of  them  was 
materially  damaged.  The  forty-two  chests,  which  were  the 
subject  of  the  present  action,  were  perfectly  sound  when  they 
arrived  in  England.  The  indigo  was  sold  by  public  auction  at 
the  Cape  of  Good  Hope,  being  advertised  as  part  of  the  cargo  of 
the  Cerberus,  by  order  of  the  captain,  who  acted  bond  fide 
according  to  the  best  of  his  judgment,  and  with  a  view  to  the 
benefit  of  all  parties  concerned.  The  vendees  afterwards  shipped 
the  same  to  England,  and  they  were  deposited  in  the  warehouses 
of  the  East  India  Company.  The  action  was  brought  to  try  the 
right  to  the  property,  the  purchasers  having  indemnified  the 
present  defendants.  The  Lord  Chief  Justice  was  of  opinion, 
that  the  captain  of  a  ship  was  not  justified  in  selling  any  part  of 
his  cargo,  except  in  case  of  absolute  necessity ;  and  he  left  it  to 
the  jury  to  say,  whether,  under  the  circumstances,  there  was 
such  a  necessity.    A  verdict  having  been  found  for  the  plaintiffs, 

t  As  more  recent  applcations  of  AUatvtic  Mutual  Ituuranoe  Co,  y. 
the  principle,  see  AuHralcuian,  &c.  HiUh{lHSO)  16  Ch.  Diy.  474.~E.  C. 
Co.  V.  Marte  (1872)  L.  B.  4  P.  C.  222 ; 
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FsKBMAN  The   Solidtor-Oeneral  now  moved    for  a  new  trial,   and 

The  contended,  first,  that  the  captain,  under  the  circumstances,  had 
^mp2^.^  authority  to  sell  the  cargo ;  and,  secondly,  that  the  sale  having 
been  in  market  overt,  the  property  was  thereby  transferred  to 
the  vendee.  It  must  be  admitted  that,  though  the  captain  is  not 
the  agent  of  the  owners  of  the  cargo,  and  that  he  is  to  be  con- 
sidered, as  to  them,  a  mere  depositary  and  common  carrier  ;  yet, 
under  special  circumstances,  the  character  of  agent  and  super- 
cargo is  forced  upon  him  by  the  general  policy  of  the  law.  The 
[  *619  j  law  is  so  laid  down  by  Lord  Stowell  in  *the  case  of  the  Gratitu- 
dine  A  That  learned  Judge  there  states  that,  ''in  some  cases, 
the  captain  must  exercise  the  discretion  of  an  authorised  agent 
over  the  cargo,  as  well  in  the  prosecution  of  the  voyage  at  sea, 
and  in  intermediate  ports  into  which  he  may  be  compelled  to 
enter;  "  and  then  he  mentions,  as  instances  in  the  prosecution  of 
the  voyage,  the  case  of  throwing  parts  of  the  cargo  overboard  at 
sea,  and  of  ransom  by  the  general  maritime  law ;  and  after- 
wards he  puts  an  instance,  in  which  the  master,  while  in  an 
intermediate  port,  has  the  same  authority  forced  upon  him. 
The  case  put  is  that  of  a  ship  driven  into  port  with  a  perishable 
cargo,  where  the  master  can  hold  no  correspondence  with  the 
proprietor,  and  the  vessel  is  unable  to  proceed,  or  requires 
repairs  to  enable  her  to  proceed  in  time.  The  learned  Judge 
says,  '*  In  such  emergencies  the  authority  of  agent  is  necessarily 
devolved  upon  him,  unless  it  could  be  supposed  to  be  the  policy 
of  the  law  that  the  cargo  should  be  left  to  perish  without  care. 
What  must  be  done?  He  must,  in  such  case,  exercise  his 
judgment,  whether  it  would  be  better  to  tranship  the  cargo,  if 
he  has  the  means,  or  to  sell  it.  It  is  admitted  in  argument, 
that  he  is  not  absolutely  bound  to  tranship ;  he  may  not  have 
the  means  of  transhipment ;  but  even  if  he  has,  he  may  act  for 
the  best  in  deciding  to  sell ;  if  he  acts  unwisely  in  that  decision, 
stiU  the  foreign  purchaser  will  be  safe  under  his  acts :  if  he  had 
not  the  means  of  transhipping,  he  is  under  an  obligation  to  sell, 
unless  it  can  be  said  that  he  is  under  an  obligation  to  let  it 
perish."  Now,  in  this  case,  the  ship  was  totally  lost.  It 
appeared  at  the  trial,  that,  at  the  time  when  the  sale  took  place, 
t  3  Bob.  Adm.  Bep.  258. 
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there  was  no  other  vessel  at  the  Cape  of  *Good  Hope,  in  which  Fbbemaw 
that  part  of  the  cargo  which  was  saved  could  be  transmitted  to  thb 
England.  It  is  true,  that  vessels  in  their  way  to  England  were  ^compISS^ 
expected,  and  arrived  within  a  few  weeks.  At  all  events,  it  was  [  •620  ] 
for  the  captain  to  exercise  his  judgment,  bond  fide,  whether  it 
was  better  to  tranship  or  to  sell.  It  is  admitted,  that  he  did  in 
this  case  act  honestly ;  and,  according  to  the  law  as  laid  down 
by  Lord  Stowell,  a  foreign  purchaser  has  a  good  title  to  the 
property.  In  the  case  of  Reid  v.  Darby y^  the  Court  of  K.  B. 
were  of  opinion,  that  the  captain  has  no  right  to  sell  a  ship 
reported,  upon  survey,  not  to  be  seaworthy,  if  he -could  have 
repaired  it,  and  continued  the  voyage.  Indeed,  if  a  captain  is 
not  at  liberty,  under  any  circumstances,  to  sell  the  cargo,  it  will 
be  impossible  to  find  purchasers  for  cargoes  in  case  of  wreck. 
How  can  the  purchaser  learn  whether  the  captain  has  any 
special  authority  to  sell  the  cargo  ?  The  true  question,  there- 
fore, which  should  have  been  left  to  the  jury,  was,  whether,  in 
this  case,  the  captain  had  acted  bond  fide  according  to  the  best 
of  his  judgment,  in  making  the  sale.  But,  secondly,  this  ^as  a 
sale  in  market  overt ;  and  by  the  law  of  Holland,  which  prevails 
at  the  Gape  of  Good  Hope,  such  a  sale  transfers  the  property  to 
a  vendee ;  and  for  this  he  cited  Van  Leeu wen's  Commentaries  on 
the  Eoman  Dutch  Law,  p.  400. 

Abbott,  Ch.  J. : 

The  case  of  the  Gratitvdine,  which  has  been  cited,  was  one 
where  there  was  an  hypothecation  of  the  cargo  by  the  master, 
for  the  purpose  of  enabling  the  ship  to  go  on  with  her  voyage. 
But  here  the  case  was  quite  diiSerent,  for  the  vessel  having  been 
wrecked,  the  object  of  the  voyage  was  entirely  at  an  *end ;  and,  [  *62i  j 
under  these  circumstances,  a  sale  of  the  cargo,  or  any  part  of  it 
by  the  master,  could  confer  no  title  on  the  purchaser,  unless 
there  was  an  apparent  necessity  for  such  sale.  That  question  I 
left  to  the  jury,  and  they  were  clearly  of  opinion,  that  there  was, 
in  this  case,  no  such  apparent  necessity.  I  also  told  them,  that 
if  the  master  was  not  authorised  to  sell,  the  purchaser  could  not 
acquire  any  title,  unless  by  a  sale  in  market  overt,  and  then 

t  10  E.  B.  246  (10  East,  143). 
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fbbexan     only  where  he  was  not  acquainted  with  the  circnmstances  imder 

Thb         which  the  sale  was  made ;  but,  upon  the  evidence  in  this  case, 

^Com^f^  it  appeared  that  he  was  fully  acquainted  with  them.     If  I  was 

wrong  in  so  leaving  the  case  to  the  jury,  there  ought  to  be  a  rule 

granted.    But  I  am  still  of  the  same  opinion. 

Bayley,  J.: 

I  think  the  case  was  properly  left  to  the  jury,  and  that  there 
ought  to  be  no  rule  granted.  The  case  depends  on  the  extent  of 
the  authority  which  the  master  has  over  the  cargo.  It  is  a 
question  of  Considerable  importance,  but,  as  it  seems  to  me,  not 
of  any  great  difficulty.  The  master  has  a  clear  right,  by  the 
general  marine  law,  to  hypothecate  either  ship  or  cargo,  for  the 
purpose  of  continuing  the  voyage ;  but  beyond  that,  he  has  no 
power,  except  in  a  case  of  absolute  necessity.  There  may  be, 
indeed,  cases  in  which  hypothecation  would  be  useless  and 
absurd.  Suppose  the  ship  were  wrecked,  and  her  materials 
alone  were  saved ;  or  that  the  cargo  was  saved,  being  perishable, 
and  there  were  no  means  of  transhipment ;  in  such  cases,  an 
absolute  necessity  for  sale  would  exist,  and  thereby  the  master 
would  be  forced  to  become  the  agent  of  the  owners,  for  the  pur- 
poses of  sale ;  but  otherwise,  he  would  only  possess  the  right  of 
[  •622  ]  hypothecation.  The  rule  laid  down  by  Holt,  Ch.  J.  *in 
Johnson  v.  Shippen,\  is  this,  that  the  master  has  no  authority  to 
sell  any  part  of  the  ship,  and  that  his  sale  transferred  no  pro- 
perty, but  that  he  might  hypothecate ;  and  this  is  cited  and 
relied  upon  by  Lord  Ellbnborough,  in  Reid  v.  Darby. I  The 
case  of  absolute  necessity  constitutes  the  only  exception  to  this 
general  rule.  Here  there  was  no  such  necessity  existing,  and 
the  sale,  therefore,  transferred  no  property  to  the  defendant. 
As  to  this  being  a  sale  in  market  overt,  it  can  make  no  differ- 
ence ;  for  as  the  purchaser  knew  the  circumstances  under  which 
the  sale  took  place,  he  must  be  considered  to  have  bought  at  his 
peril,  and  to  be  liable,  in  case  it  ultimately  turned  out  that  no 
necessity  existed,  to  have  the  sale  vacated.  Here,  too,  the  indigo 
was  bought,  not  for  consumption  at  the  Cape  of  Good  Hope,  but 
to  be  sent  forward  to  the  place  of  its  original  destination.  As  to 
t  2  Ld.  Bay.  984.  J  10  E.  B.  at  p.  256  (10  East,  at  p.  157). 
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the  hardship  on  the  defendant,  it  does  not  exist,  for  he  is  clearly 
entitled  to  recover  from  the  master  the  price  paid  by  him  for  the 
indigo.    This  rule  must,  therefore,  be  refused. 

HOLBOYD,  J,  : 

1  am  of  the  same  opinion.  It  is  clear  that  there  was  no 
necessity  for  the  sale  of  this  indigo,  and  that  that  must  have 
been  known  to  the  purchaser.  In  order  to  justify  the  master  in 
acting  as  the  owner's  agent,  in  transferring  the  property,  there 
must  be  an  absolute  necessity  for  the  sale ;  and  if  a  party  pur- 
chase, he  does  so  at  his  peril.  The  mere  possession  of  goods 
was  never  held  sufficient,  unless  accompanied  by  an  authority  to 
sell,  express  or  implied ;  and  the  maxim  of  caveat  emptor  applies 
to  such  cases.  The  only  circumstances  under  which  the  master 
has  been  held  to  *have  such  an  authority,  are  where  there  is  an 
absolute  necessity  for  it,  as  in  the  case  of  a  wreck,  without 
power  of  transhipment,  or  where  it  becomes  necessary  to  sell 
part  of  the  cargo,  for  the  purpose  of  enabling  him  to  prosecute 
the  voyage. 

Best,  J. : 

A  carrier  by  sea  and  a  carrier  by  land  stand  precisely  in  the 
same  relation  to  the  owner  of  the  goods  that  are  to  be  carried. 
Their  duty  is,  to  convey  the  goods  to  the  place  of  their  destina- 
tion, and  their  authority,  with  respect  to  the  goods,  is  such  only 
as  is  necessary  for  the  performance  of  this  duty.  In  a  sea- 
voyage  difficulties  often  occur,  from  which  journeys  by  land  are 
exempt.  The  authority  of  the  master  of  a  vessel  must  increase, 
in  proportion  to  the  difficulties  that  he  has  to  encounter.  If  a 
storm  or  an  accident  disables  the  ship  from  proceeding  on  her 
voyage,  and  the  master  finds  himself  in  a  country  where  money 
can  only  be  procured  to  pay  for  her  repairs,  by  sale  of  part  of 
the  cargo,  the  necessity  of  his  crew,  as  Lord  Stowbll  has 
expressed  it  in  the  Oratitudine,  forces  upon  him  an  authority  to 
sell.  So,  if  the  ship  be  incapable  of  repair  in  a  foreign  port,  and 
the  cargo  be  perishable,  or  no  place  can  be  got  to  secure  it  in, 
although  the  voyage  be  at  an  end,  it  would  be  better  for  the 
owner  of  the  cargo  that  it  should  be  sold  than  left  to  perish,  and 
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Fkeemah    the  master  might  in  such  case  sell  the  whole.    The  purchaser, 

ff^B        knowing  that  necessity  alone  can  justify  the  sale,  and  give  him  a 

East  India  ytig  Jq  ^h^t  he  purchases,  will  assure  himself  that  there  is  a 
Company.  *^ 

real  necessity  for  the  sale  before  he  makes  the  purchase ;   and 

caution  on  his  part  will  prevent  (what  has  too  frequently 
happened)  the  fraudulent  sales  of  ships  and  cargoes  in  foreign 
L  *624  ]  ports.  One  of  the  ^principal  objections  to  foreign  commerce  is, 
that  the  property  of  most  engaged  in  it  is  not  within  their  per- 
sonal control,  and  often  not  within  the  protection  of  English 
courts  of  justice.  The  conduct  of  all  who  buy  or  sell  such 
property  in  the  absence  of  the  owner,  should  be  watched  with 
great  jealousy,  and  no  sale  allowed  to  be  valid  which  is  made  on 
the  ground  of  necessity,  unless  the  necessity  be  clearly  made  out. 
In  this  case  the  jury  were  properly  directed  to  enquire  if  a  sale 
were  necessary,  and  they  have  found  that  it  was  not.  There 
was  no  pretence  for  a  sale  ;  the  ship  was  in  a  British  province, 
the  cargo  was  not  perishable,  and  warehouses  might  have  been 
had,  where  the  property  could  have  been  secured  until  the 
owners'  directions  as  to  what  was  to  be  done  with  it  should  be 
received.  The  purchaser  must  have  been  aware  of  all  this ;  he 
knew,  by  the  advertisement  of  sale,  that  it  was  property  that 
came  by  the  ship  Cerberusy  and  he  either  did  enquire  or  ought  to 
have  enquired  under  what  circumstances  she  came  to  the  Cape, 
and  why  her  cargo  was  sold.  Supposing  the  law  of  Holland  to 
be  (as  it  is  stated  to  be)  the  same  as  the  law  of  England,  this 
knowledge  will  prevent  the  purchaser  from  protecting  himself 
under  a  sale  in  market  overt.  The  law  relative  to  sales  in 
market  overt  will  not  render  a  sale  valid  when  the  buyer  knows 
that  the  seller  had  no  authority  to  sell.  That  is  distinctly  stated 
by^Lord  Coke,  2  Inst.  718. 

Rule  refuged. 
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WINN  V.   INGILBY,   Bart,  and  HAUXWELL.  was.  j^ 

(5  Bam.  ft  Aid.  626—626 ;  S.  C.  1  DowL  ft  Ey.  247.)  AfrOai. 

r  625  1 
A  sheriff  has  no  right  under  a  fi.  fa.  to  seize  fixtures  where  the  house        *-        -' 

in  which  they  are  situated  is  the  freehold  of  the  person  against  whom 

the  execution  issues. 

Trbspasb  for  breaking  and  entering  plaintiff's  house,  and 
taking  his  fixtures,  goods,  and  chattels.  Justification  under  a 
writ  olfi.fa.  directed  to  the  defendant,  Ingilby,  as  sheriff  of  the 
county,  under  which  the  defendant,  Hauxwell,  his  bailiff,  peace- 
ably entered  the  premises,  and  seized,  &c.  Replication  de 
injuria,  &c.  At  the  trial  at  the  last  assizes  for  Yorkshire, 
before  Gross,  Serjt.  the  only  question  was,  whether  the  defendants 
were  justified  in  seizing,  under  the  execution,  some  fixtures,  con- 
sisting of  set  pots,  ovens,  and  ranges.  It  appeared  that  the 
house  where  these  were  fixed  was  built  on  the  plaintiff's  own 
freehold,  and  the  learned  Serjeant  was  of  opinion  that  under 
these  circumstances  they  were  not  seizable  by  the  sheriff  under 
an  execution.  The  plaintiff  accordingly  had  a  verdict.  And, 
now, 

Littledale  moved  to  enter  a  verdict  for  the  defendants.  In 
Poole's  case,t  it  was  held  that  the  sheriff  might  take  in  execution 
vats,  coppers,  &c.  which  had  been  put  up  by  a  soap-boiler  in 
order  to  carry  on  his  trade ;  and  whatever  the  tenant,  as  between 
himself  and  the  landlord  may  remove,  the  sheriff  may  seize. 
He  referred  also  to  Ehves  v.  MaWfl  and  Ex  parte  Quincy.^ 

Per  CuBiAM : 

The  verdict  is  right,  for  these  were  fixtures  which  would  go  to 
the  heir,  and  not  to  the  ^executor,  and  they  were  not  liable  to  be      [  *626  ] 
taken  as  goods  and  chattels  under  an  execution.     Here,  the 
house  where  they  were  fixed  was  the  freehold  of  the  plaintiff, 
which  distinguishes  this  case  from  those  cited. 

Ride  refused. 
t  1  Salk.  368.  {  6  B.  B.  523  (3  East,  38).  §  1  Atk.  477. 
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1823.  DOE     ON     THE     DEMISE    OF     SIE    E.    NEPEAN    V. 

April  29.  ^*,^^^^-r 

—  BUDDEN. 

^  ^^  ^  (5  Bam.  &  Aid.  626—627 ;  S.  C.  1  Dowl.  &  Ry.  243.) 

Where  a  copyholder  has  been  admitted  to  a  tenement  and  done  fealty 
to  the  lord  of  a  manor,  he  is  estopped  in  an  action  by  the  lord  for  a 
forfeiture  from  shewing  that  the  legal  estate  was  not  in  the  lord  at  the 
time  of  admittance. 

Ejectment  for  premises  in  the  county  of  Dorset. 

At  the  trial  at  the  last  assizes  before  Park,  J.  for  that  county, 
it  appeared  that  the  defendant  was  the  widow  of  George  Gibbs 
Budden,  and  held  the  estate  in  question  by  the  custom  of  free- 
bench,  in  the  manor  of  Loders  and  Bothenhampton.  It  was 
proved,  [clearly,  that  there  had  been  a  forfeiture.  On  the 
16th  October,  1794,  (at  which  time  Bobert  Gummer,  Esquire, 
was  the  lord  of  the  manor)  upon  the  surrender  of  Thomas  Symes, 
Henry  Budden  was  admitted  to  the  reversion  of  the  estate  in 
question,  as  trustee,  to  hold  the  same  to  the  use  of  George  Gibbs 
Budden  for  life,  after  the  determination  of  the  estates  of  Henry 
and  Bobert  Budden  in  the  premises,  and  George  Gibbs  Budden 
was  admitted  as  tenant  thereof  in  reversion.  Henry  Budden 
survived  Bobert,  and  died  in  1807,  and  in  1808  George  Gibbs 
Budden  was  admitted  to  the  premises  by  Sir  E.  Nepean,  then 
lord  of  the  manor.  Adam,  at  the  trial,  proposed  to  shew,  by  the 
deed,  dated  1800,  under  which  Sir  E.  Nepean  claimed  title,  that 
the  legal  estate  in  the  manor  was  not  vested  in  him,  but  in  a 
[  *627  ]  trustee,  and,  consequently,  that  this  ^ejectment  could  not  be 
maintained.  The  learned  Judge  was  of  opinion  that  the 
defendant's  husband  having  been  admitted  under  Sir  E.  Nepean, 
she  could  not  be  allowed  to  dispute  the  lord's  title.  The  lessor 
of  the  plaintiff,  therefore,  had  a  verdict.    And  now, 

Adam  moved  for  a  new  trial,  and  contended,  that  the  title  of 
the  defendant  really  depended  on  the  surrender  and  admission 
in  1794,  and  that  the  admission  in  1808  was  only  in  the  nature 
of  an  attornment,  in  which  case,  according  to  Rogers  v.  Pitcher f\ 
the  tenant  may  still  dispute  the  landlord's  title.     The  act  of 

t  6  Taunt.  202. 


V. 
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admittance  by  the  lord  is  merely  ministerial,  and  no  interest     Doe  dem. 
passes  from  him  to  the  tenant.    How  then  can  the  admittance 
be  taken  to  estop  the  tenant  from  disputing  the  lord's  title  ? 

Per  Curiam  : 

The  evidence  was  properly  rejected.  When  the  party  mider 
whom  the  defendant  claims  title  was  admitted,  in  1808,  he  did 
fealty,  and  acknowledged  himself  tenant  to  Sir  E.  Nepean,  and 
she  [the  defendant]  cannot  now  be  permitted  to  dispute  his  title 
to  the  manor.  It  is  not  suggested  that  the  legal  estate  has  been 
altered  since  1808.  In  the  case  referred  to,  the  tenant,  notwith- 
standing attornment,  is  allowed  to  set  up  the  jus  tertii,  where  it 
appears  that  he  is  co-operating  with  that  third  person.  But 
here  the  defendant  claims  to  set  up  the  title  of  a  person  whose 
name  the  plaintiff  would  have  been  entitled  to  use  in  the  eject- 
ment. 

Rule  refused. 


EIVERS  V.  GEIFFITHS.  W22. 

(6  Bam.  &  Aid.  630—631 ;  S.  0.  1  Dowl.  &  By.  215.)  AprUSO. 

To  on  action  on  a  bill  of  exchange  the  defendant  pleaded  non-asaumpait        *-        -' 
to  all  but  a  part,  and  as  to  that  part  a  tender.    BepHcation,  that  after 
the  cause  of  action  accrued,  and  before  the  tender,  the  plaintiff  demanded 
the  sum  tendered :  Held,  that  this  issue  would  only  be  supported  by 
proof  of  the  demand  of  the  precise  sum  tendered.! 

Declaration  upon  a  bill  of  exchange  for  lOZ.  4s.,  drawn  by 
the  plaintiff  on  the  15th  March,  1821,  payable  two  months  after 
date,  and  accepted  by  the  defendant.  Count  for  goods  sold  and 
the  common  money  counts.  Flea,  as  to  all  but  the  sum  of 
4Z.  Is.  6d.  parcel,  &c.  non-assumpsit ;  and  as  to  that  a  tender. 
Beplication,  that,  after  the  making  of  the  promises  in  the  decla- 
ration mentioned,  as  to  the  said  sum  of  U.  Is.  6^2.,  parcel,  &c. 
and  after  the  time  when  the  causes  of  action  mentioned  in  the 
declaration  accrued  to  the  plaintiff  in  respect  thereof,  and  before 

t  But  the  plaintiff  may  reply  that  1 1  M.  &  W.  356 ;  SearUa  v.  Sedgrove 

a  larger  sum  was  due  in  respect  of  (1855)  5  E.   &  B.  639 ;   Bullen  & 

the  entire  debt,  and  that  he  demanded  Leake,  3rd  ed.  p.  695. — ^B.  0. 
that  sum.    Heskett  v.  FawctH  (1843) 
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RivEBB  the  defendant  tendered  and  offered  to  pay  the  same,  as  in  his 
Gbiff'iths.  plea  was  alleged,  to  wit,  on  the  18th  day  of  May,  1821,  the 
plaintiff  demanded  the  said  snm  of  4Z.  78.  6d.,  parcel,  &c.  from 
the  defendant,  and  requested  him  to  pay  the  same,  but  that  the 
defendant  refused  so  to  do ;  by  reason  whereof,  he,  the  plaintiff, 
sustained  damages,  by  reason  of  the  non-payment  of  the  said 
sum  of  42.  7a.  6(2.,  parcel,  &c.  in  that  behalf  alleged.  Rejoinder, 
taking  issue  upon  the  demand.  At  the  trial,  before  Abbott,  Ch.  J. 
it  appeared,  that  the  bill  was  presented  when  due,  and  pay- 
ment demanded.  On  the  following  day  7L  was  paid  on  account. 
The  defendant  was  indebted  to  the  plaintiff  for  goods  in  a  further 
sum  of  12.  8«.  6d.  No  other  demand  was  proved.  The  Lord 
Chief  Justice  was  of  opinion  that  the  plaintiff  ought  to  have 
proved  a  demand  of  the  specific  sum  mentioned  in  the  replica- 

[  •^si  ]  tion,  and  a  verdict  passed  for  *the  defendant,  with  liberty  to  the 
plaintiff  to  move  to  enter  a  verdict  with  nominal  damages. 

Campbell  now  moved  accordingly,  and  contended,  that  the 
issue  was  proved  by  the  fact  of  the  plaintiff's  having  demanded 
the  larger  sum,  and  that  the  maxim  omne  majvs  continet  in  se 
mintis  applied.  In  Wade's  caset  it  was  resolved,  that  if  a  man 
tenders  more  than  he  ought  to  pay,  it  is  good,  for  the  other  ought 
to  accept  so  much  of  it  as  is  due  to  him.  Douglas  v.  Patrick  I  is 
an  authority  to  the  same  effect.  Now,  in  this  respect,  §  there  is 
no  distinction  between  a  demand  and  a  tender.  The  sum  of 
4Z.  Is.  6d.  tendered,  and  alleged  to  have  been  previously 
demanded,  must  be  taken  to  be  part  of  the  lOZ.  4a.  for  which  the 
bill  was  given ;  and  the  whole  of  the  larger  sum  having  been 
previously  demanded,  each  and  every  part  of  it  was  demanded, 
and  therefore  there  had  been  a  prior  demand  of  the  said  sum  of 
U.  Is.  &d. 

Per  Curiam  : 

The  issue  is  on  the  specific  fact,  whether  the  plaintiff  did  or 
did  not,  before  the  tender  of  41.  Is.  6(2.,  demand  that  very  sum 
of  the  defendant.     The  proof  is,  that  he  demanded  101.  4a. 

t  5  Co.  Eep.  115  a.  §  See  Spyley  v.   Hide,    1   Camp, 

t  1  R.  B.  793  (3  T.  R.  683).  181. 
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That  proof  does  not  support  the  issue.    If  the  smaller  sum  only      Bivbbs 

had  been  demanded,  the  defendant  might  have  paid  it.    He  did,    gbiffeths. 

in  fact,  pay  71.  on  the  following  day. 

RtUe  refused. 


RUCK  V.  HATFIELD.f  1822. 

(5  Bam.  &  Aid.  632—634.)  Aprils. 

QoodB  were  sold,  free  on  board,  and  upon  their  shipment  the  agent  [  682  ] 
of  the  vendors  tendered  to  the  mate  (the  captain  being  absent)  a  receipt 
by  which  the  goods  were  acknowledged  to  be  shipped  on  account  of  the 
yendors,  which  the  mate  kept,  but  refused  to  sign.  On  the  following 
day  the  master  signed  bills  of  lading  to  the  orders  of  the  purchasers : 
Held,  that  the  transitus  was  not  at  an  end,  but,  that  on  the  insolvency 
of  the  purchasers,  the  vendors  were  entitled  to  stop  the  goods. 

Tboveb  for  85  puncheons  of  rum.  Plea,  general  issue.  At 
the  trial  at  the  last  Guildhall  sittings  before  Abbott,  Gh.  J.  it 
appeared,  that  on  the  20th  of  July,  1821,  Eybe  and  Schmack 
bought  of  the  plaintiff  25  puncheons  of  rum  at  la.  5d.  per  gallon 
free  on  board.  On  the  24th  of  July,  a  similar  bargain  was  made 
for  10  puncheons  more  at  2«.  per  gallon,  free  on  board.  On  the 
2nd  of  August,  invoices  of  the  goods  were  sent  to  E.  and  S.  by 
the  plaintiff ;  and  on  the  same  day  the  plaintiff  drew  a  bill  for 
the  amount,  which  was  accepted  by  E.  and  S.  The  rum  had 
been  shipped  on  the  80th  July,  on  board  the  Chancey  of  which 
the  defendant  was  master,  by  a  lighter  hired  by  the  plaintiff,  at 
which  time  the  master  of  the  hghter  tendered  to  the  mate,  who 
had  the  command  of  the  vessel,  a  receipt  by  which  the  rum  was 
acknowledged  to  be  shipped  on  account  of  the  plaintiff.  This 
receipt  the  mate  kept,  but  refused  to  sign,  and  on  the  dlst  July, 
the  defendant  signed  bills  of  lading,  by  which  he  undertook  to 
deliver  the  rum  to  certain  merchants  at  Hamburgh,  the  corre- 
spondents of  E.  and  S.  On  the  10th  of  August,  on  which  day 
E.  and  S.  stopped  payment,  the  plaintiff  sent  down  a  clerk  to 
the  defendant  to  tender  a  formal  receipt  for  him  to  sign,  stating 
that  he  had  received  the  rum  on  the  plaintiff's  account.     This, 

t  Followed,     Ex    parte    Jiaaevear      v.  Cilgwyn  Slate  Co,  (1885)  55  L.  J. 
China  Clay  Co.  (1879)  11  Ch.  Div.      Q.  B.  67.— E.  C. 
560;  48  L.  J.  Bank.  100;  Brindley 
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Buck  however,  the  defendant  refused  to  do.  The  Lord  Chief  JusncE 
Hattield.  thought  that  in  this  case  the  transitus  was  not  at  an  end  by 
[  ^683  ]  the  ^delivery  on  board  the  ship  under  the  above  circumstances, 
and  that  it  was  the  duty  of  the  defendant  to  have  signed  the 
receipt  tendered  to  him,  and  not  to  have  signed  the  bills  of 
lading  until  that  receipt  had  been  handed  over  by  the  plaintiff  to 
E.  and  S.,  and  by  the  latter  to  him.  The  plaintiff  accordingly 
had  a  verdict.    And  now, 

Gumey  moved  for  a  new  trial : 

The  contract  speaks  of  the  goods  being  delivered  free  on 
board,  which  shews  that  the  ship  must  be  considered  as  the 
warehouse  of  E.  and  S.,  and  that  the  transitus  was  at  an  end  by 
the  delivery  there.  Here,  too,  a  bill  for  the  amount  was  drawn 
by  the  plaintiff,  and  the  invoice  of  the  goods  delivered  on  the 
2nd  of  August.  At  that  time,  therefore,  the  transitus  was  at  all 
events  at  an  end.  Here,  too,  E.  and  S.  are  the  consignors  of 
the  goods.  In  Craven  v.  Ryder, \  the  master  had  signed  a 
receipt  when  the  goods  were  put  on  board.  Here  he  did  not  do 
so,  and  though  he  ought  to  have  done  so,  perhaps  on  the  80th 
of  July,  the  plaintiff's  conduct  on  the  2nd  of  August  was  a 
waiver  of  it.  That  case  is,  therefore,  distinguishable  materially 
from  the  present. 

Abbott,  Ch.  J. : 

If  the  delivery  on  board  the  vessel  to  E.  and  S.  had  ever  been 

completed,  the  transitus  would  have  been  at  an  end.    But  when 

it  was  made  at  first,  it  was  accompanied  by  the  demand  of  a 

receipt  from  the  mate  who  represented  the  defendant.    Now,  it 

was  important  for  the  plaintiff  to  have  that  receipt,  for  so  long 

[  *6S4  ]      as  he  retained  possession  of  it,  he  was  enabled  to  ^interpose  a 

delay  as  to  the  delivery  of  the  rum  to  E.  and  S.  and  retained  a 

lien  upon  it.    The  defendant  ought  not  to  have  signed  bills  of 

lading  until  that  receipt  had  been  handed  over  to  him  by  E.  and 

S.,  after  having  been  delivered  to  them  by  the  plaintiff.     The 

verdict  is,  therefore,  right. 

Ride  refused. 

t  16  E.  B.  644  (2  Marsh.  127 ;  6  Taunt.  433 ;  Holt,  N.  P.  150). 
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CLAYTON  AND   Others  v.   LOWE.t  1822. 

(5  Barn.  &  Aid.  636—642.)  |-"^  ^ 

Where  a  testator,  after  bequeathing  a  specific  legacy,  devised  all  and 
every  other  part  of  his  real  and  personal  estate,  to  be  equally  divided 
between  his  three  grandchildren,  share  and  share  alike,  for  ever ;  and 
also,  that  if  either  of  them  should  happen  to  die,  without  child  or 
children  lawfully  begotten,  that  then  such  part  or  share  of  the  one  so 
dying  should  be  equally  divided  amongst  the  surviving  grandchildren ; 
but  if  any  of  his  grandchildren  should  die,  and  leave  child  or  children 
lawfully  begotten,  that  the  child  or  children  should  have  their  parents' 
share  equally  divided  amongst  them,  share  and  share  alike :  Held,  that 
under  this  devise,  the  grandchildren  took  an  estate  in  fee  simple,  as 
tenants  in  common. 

The  Vicb-Chancbllor  sent  the  following  case  for  the  opinion 
of  this  Court :  William  Clayton,  deceased,  being  seised  in  fee 
simple  in  possession,  of  divers  real  estates,  and,  amongst  others, 
of  one-eighth  part  of  the  Broom  Stair  estate,  made  his  will,  duly 
executed  and  attested,  for  passing  real  estates,  and  bearing  date 
the  12th  day  of  July,  1810  ;  and  thereby,  after  directing  his  just 
debts,  funeral  and  testamentary  expenses,  and  probate  of  his  will 
to  be  paid  by  his  executors  and  executrix,  and  devising  his 
interest  in  Swansea  colliery  to  his  grandson,  William  Clayton, 
as  for  and  concerning  all  his  eighth  part  or  share  of  both  lands, 
buildings,  coal,  timber,  and  five  cottage-houses,  with  all  the 
appurtenants  to  him  thereto  belonging  of  a  certain  estate,  situate 
in  the  township  of  Denton  and  Haughton,  and  then  in  the  pos- 
session of  John  Hooley  and  others  as  tenants  thereof,  and 
commonly  called  the  Broom  Stair  estate ;  and  as  to  divers  other 
premises  in  the  said  will  mentioned,  both  leasehold,  copyhold, 
and  freehold ;  and  also  all  his  household  goods  and  furniture, 
com  and  hay,  either  in  the  buildings,  or  growing,  or  standing  on 
any  parts  of  the  said  lands,  or  elsewhere,  with  all  his  ^stock  of  [  *637  ] 
cattle,  and  all  and  every  his  implements  of  husbandry  ware, 
whatsoever  and  wheresoever  unto  him  belonging,  together  with 
all  the  money  he  might  happen  to  have  by  him,  or  out  upon 
interest,  and  book-debts,  and  wearing  apparel,  together  with  all 
the  rest,  residue,  and  remainder  of  his  real  and  personal  estate 

+  Compare  B(ywer8  v.  Bowers  (1870)  L.  E.  5  Ch.  244.— E.  C. 
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Clatton     whatsoever  and  wheresoever  unto  him  belonging  in  the  kingdom 
LowK.       ^*  Great  Britain,  or  elsewhere,  he  gave  and  devised  the  same 
unto  his  two  grandsons,  William  Clayton,  David  Shaw  Clayton, 
and  his  grand-daughter,  Elizabeth  Clayton,  their  several  respec- 
tive heirs  and  assigns  for  ever,  upon  trust  nevertheless,  and  to 
and  for  the  several  uses,  intents,  and  purposes  thereinafter 
expressed  concerning  the  same ;  and  then  the  will  proceeded  with 
these  words  :  "  and  upon  trust  that  my  trustees,  or  the  survivors 
of  them,  their  heirs,   or  assigns,  shall,  immediately  after  my 
decease,  take  an  inventory  of  all  my  household  goods  and  furni- 
ture, stock  of  cattle,  hay,  com,  and  husbandry  ware,  together 
with  all  the  money  I  may  have  by  me,  or  out  upon  interest,  at 
the  time  of  my  decease,  together  with  my  book-debts,  and  all 
other  my  personal  estate  whatsoever,  and  pay  out  of  the  same  all 
my  just  debts,  funeral  expenses,  the  probate  of  this  my  will,  and 
all  other  unavoidable  charges  concerning  the  same,  and  also  upon 
trust  that  my  trustees,  or  the  survivor  of  them,  their  heirs  or 
assigns,  shall  pay  unto  my  daughter-in-law,  Catherine  Clayton, 
the  mother  of  my  trustees,  yearly  and  every  year  during  the  time 
and  term  of  her  natural  life,  all  the  interest  that  may  arise  and 
become  due  of  and  from  the  sum  of  500Z.,  which  I  have  now 
down  upon  interest  upon  the  turnpike-road  from  London  through 
[•638  ]      Buxton  to  Manchester ;  and  also  upon  trust,  *that  after  the 
decease  of  my  said  daughter-in-law,  Catherine  Clayton,  I  will 
that  the  said  sum  of  5002.,  and  interest  thereof,  together  with  all 
and  singular  the  yearly  rents  arising  of  and  from  my  said  estates 
hereinbefore  mentioned  and  expressed,  with  my  interest  in  any 
coal-mines,  book-debts,  money  I  may  have  by  me,  or  out  upon 
interest  at  the  time  of  my  decease,  with  all  and  every  other  part 
of  all  my  real  and  personal  estate  whatsoever  or  wheresoever, 
as  hereinbefore  mentioned  and  expressed,  shall  be  equally  divided 
between  my  said  grandsons,  William  Clayton  and  David  Shaw 
Clayton,  and  my  grand-daughter,  Elizabeth  Clayton,  share  and 
share  alike  for  ever,  the  Swansea  colliery  hereinbefore  devised  to 
my  grandson,  William  Clayton,  only  excepted.    And  also,  that  if 
either  of  my  said  grandsons,  William  Clayton  and  David  Shaw 
Clayton,  or  my  said  grand-daughter,  Elizabeth  Clayton,  shall 
happen  to  die  without  child  or  children  lawfully  begotten,  that 
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then,  I  will  order  and  direct,  that  such  part  or  share  of  both  my     Clayton 
real  and  personal  estate  whatsoever,  of  the  one  so  dying,  shall  be       lowe. 
equally  divided  among  the  surviving  brothers  or  sister,  share  and 
share  alike ;  but  if  it  happens,  that  any  of  my  aforesaid  grand- 
children shall  die,  and  leave  child  or  children  lawfully  begotten, 
that  such  child  or  children  shall  have  their  father  or  mother's 
share  of  all  my  estate  and  effects  whatsoever,  equally  divided 
among    them,    share    and    share    alike."      William    Clayton, 
the  testator,  departed  this  life,  so  seised  of  the  said  estates, 
soon    after    the   making  his   will,    and    without   revoking  or 
altering    the    same,    leaving    William   Clayton,    David   Shaw 
Clayton,  and  Elizabeth  Clayton,  his  grandchildren,  him  sur- 
viving ;  and  by  virtue  of  the  will  of  William  Clayton,  the  testator, 
•William  Clayton,  David  Shaw  Clayton,  and  Elizabeth  Clayton,      [  ♦639  ] 
the  plaintiffs,  entered  into,  and  still  are  in  possession  of  the  said 
one  undivided  eighth  part  of  the  messuages  or  tenements  and 
close  of  land  situate  at  Haughton  and  Denton,  in  the  coimty  of 
Lancaster,  and  known  by  the  name  of  the  Broom  Stair  estate, 
and  all  the  estates  therein  devised.      Catherine  Clayton,  the 
daughter-in-law  of  the  testator,  is  still  Uving.    William  Clayton 
was,  at  the  death  of  the  testator,  his  heir-at-law,  and  is  still 
living.     The  question  for  the  opinion  of  the  Court  was,  what 
estate  or  interest  William  Clayton,  David  Shaw  Clayton,  and 
Betty  Clayton,  took  or  were  entitled  to  under  the  said  will  of  the 
testator  William  Clayton,   in  one-eighth  part  or  share  of  the 
messuage  or  tenement  and  closes  of  land  situate  at  Haughton 
and  Denton,  in  the  county  of  Lancaster,  and  known  by  the  name 
of  the  Broom  Stair  estate.    This  case  was  argued  in  last  Term 

by 

Sugden,  for  the  plaintiffs  : 

Li  this  case  the  plaintiffs  took  a  fee  simple  in  the  eighth  share 
of  the  Broom  Stair  estate.  This  was  a  devise  of  both  real  and 
personal  property,  whatsoever  and  wheresoever,  to  be  equally 
divided  between  his  grandchildren,  share  and  share  alike  for 
ever.  These  words  are  sufficient  to  carry  a  fee,  and  admit  of  no 
doubt.  But  then  follow  the  gifts  over,  viz.  that  in  case  any  of 
his  grandchildren  die  and  leave  no  children,  then  the  share  of 
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Clatton     such  grandchild  should  be  equally  divided  amongst  the   sur- 

Lows.       viving  brothers  or  sister,  share  and  share  alike,  and  in  case  they 

died,  leaving  children,  then  the  share  to  be  divided  amongst  those 

children,  share  and  share  alike.    He  seems,  therefore,  to  have 

[  *6*o  ]  contemplated  the  estate,  going  over  *in  every  possible  contin- 
gency. If,  however,  such  had  really  been  his  intention,  he  would 
have  given  to  his  grandchildren  estates  for  life,  with  remainders 
over  in  all  their  events.  In  cases  of  such  incongruous  wills,  the 
Courts  have  usually  considered  the  gifts  over  as  substitutionary, 
and  as  depending  on  the  contingency  of  the  death  of  some  of  the 
devisees,  in  the  lifetime  of  the  testator.  That  consideration 
makes  this  will  perfectly  clear :  Wright  v.  Stephens^  and  Doe  v. 
Sparrow  I  are  authorities  in  point.  And  here,  there  is  a  com- 
bined gift  both  of  real  and  personal  property,  which  makes  this 
case  stronger  than  the  case  of  Doe  v.  Sparrow. 

C.  P.  Cooper^  contra : 

Here  the  grandchildren  took  a  fee  simple,  determinable  in  the 
event  of  their  dying  without  issue  living  at  their  death,  and  then 
the  other  limitations  over  may  be  good  by  way  of  executory 
devise.  It  may  be  admitted,  that  the  words  of  the  first  devise  to 
the  grandchildren  are  sufficient,  if  alone,  to  carry  a  fee,  but  they 
are  qualified  by  those  which  follow.  In  Roe  v.  Jeffery^%  the 
devise  was  to  T.  Faud,  his  heirs  for  ever,  and  in  case  he  should 
depart  this  life  aud  leave  no  issue,  then  to  E.  M.  and  S.,  or  the 
survivor  or  survivors  of  them,  share  and  share  alike ;  and  it  was 
held  by  the  Court,  that  the  devise  over  to  E.  M.  and  S.  was  a 
good  executory  devise.  There  Lord  Kenyon  relied  on  the  circum- 
stance that  the  devise  over  was  to  persons  in  esse,  Pells  v. 
Browne,\^i  Porter  v.  Bradley,^  Doe  v.  Wetton,\\  Doe  v.  Frost,\l 
[  ^641  ]  and  Doe  v.  Webber j^  *are  also  authorities  in  point.  There  the 
Courts  have  held  in  furtherance  of  the  intention  of  the  testators, 
that  the  devises  over  were  good  by  way  of  executory  devise. 
Here  too,  the  first  devise  is  not  to  take  place  till  after  the  death 

t  23  R.  R.  397  (4  B.  &  Aid.  574).  •!  1  R.  B.  675  (3  T.  B.  143). 

I  13  East,  359.  +t  2  Bos.  &  P.  324. 

§  7  T.  R.  589.  It  22  R.  R.  478  (3  B.  &  Aid.  546). 

II  Cro.  Jac.  590.  §§  19  R.  R.  438  (1  B.  &  Aid.  713). 
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of  Catherine  Clayton.     The  testator  might  therefore  mean,  that     Clayton 
the  devise  over  should  be  in  case  any  of  his  children  should  die,       lowe. 
leaving  no  issue  at  the  time  of  the  death  of  Catherine  Clayton. 
In  that  case,  the  limitations  over  would  be  good  by  way  of 
executory  devise.    But,  whether  this  be  so  or  not,  in  either  case, 
the  plaintiffs  cannot  make  a  good  title  to  the  estate. 

Sugden,  in  reply : 
The  cases  cited  are  not  applicable  to  the  present.  In  all  of 
them  the  question  was,  whether  the  devise  over  was  so  tied 
down  to  a  particular  event  and  particular  period,  as  to  make  the 
limitation  over,  good  as  an  executory  devise,  or  whether  the 
devise  over  was  general,  and  so  cut  down  the  prior  estate  in  fee 
into  an  estate  tail.  But  here  it  is  very  different.  In  the  case  of 
an  executory  devise  the  fee  is  left  to  the  first  devisee  except  in 
one  particular  event.  Here,  it  is  to  go  over  in  all  possible  con- 
tingencies. Unless,  therefore,  the  first  devise  be  of  an  estate  for 
life,  nothing  can  be  made  of  the  will.  If  then  it  be  once 
admitted,  that  by  the  first  devise,  if  alone,  a  fee  would  pass, 
there  is  an  end  of  the  case.  As  to  the  devise  to  Catherine 
Clayton,  it  is  only  of  an  annuity  arising  out  of  a  particular  sum 
of  money  secured  on  a  particular  road.  It  is  impossible  that  the 
beneficial  interest  as  to  the  other  property  could  be  intended 
to  be  postponed  till  *her  death.  It  is  clear  that  that  was  to  [  *642  j 
go  over  at  the  testator's  decease.    If  so,  there  is  nothing  in  the 

last  argument  on  the  part  of  the  defendant. 

Cur.  adv.  vult. 

The  following  Certificate  was  afterwards  sent : 

''  We  have  heard  this  case  argued  by  counsel,  and  are  of 

opinion,  that  William  Clayton,  David  Shaw  Clayton,  and  Betty 

Clayton,  took  under  the  will  of  the  testator  William  Clayton,  an 

estate  in  fee  simple,  as  tenants  in  common  in  one-eighth  part  or 

share  of  the  messuage  or  tenement  and  closes  of  land  situate  at 

Haughton  and  Denton,  in  the  county  of  Lancaster,  and  known  by 

the  name  of  the  Broom  Stair  estate. 

"  C.  Abbott. 

"  J.  Baylby. 

"  G.  S.  Holroyd." 

B.B. — ^VOL.  XXIV.  L  L 
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^^yj'  (5  Bam.  &  Aid.  642—648  ;  S.  C.  1  Dowl.  &  Ry.  252,  1  Chitty,  85.) 

[  W2  1  A  petition  addressed  by  a  creditor  of  an  officer  in  the  army  to  the 

secretary  at  war,  bond  fid^^  stnd  with  a  view  of  obtaining,  through  his 
interference,  the  payment  of  a  debt  due ;  and  containing  a  statement  of 
facts  which,  though  derogatory  to  the  officer's  character,  the  creditor 
believed  to  be  true,  is  not  a  malicious  libel  for  which  an  action  is  main- 
tainable. In  such  an  action,  even  upon  the  general  issue,  evidence  may 
be  received  to  shew  that  the  writer  bond  fidt  believed  the  facts  stated  in 
the  petition  to  be  true. 

The  declaration  stated,  that  the  plaintiff  had  been  an  officer 
in  the  army,  and  was  used  to  receive  half-pay;  yet,  that  the 
defendant,  intending  to  cause  it  to  be  believed  that  the  plaintiff 
was  incapable  to  pay  his  just  debts,  and  to  cause  his  half-pay  to 
be  suspended,  and  unjustly  to  compel  the  payment  of  a  supposed 
debt  of  1752.,  alleged  to  be  due  from  the  plaintiff  to  the  defen- 
[  •648  ]  dant,  published  the  libel  in  question,  purporting  to  *be  a  petition, 
addressed  to  Lord  Palmerston,  the  secretary  at  war,  inclosing 
two  bills  of  exchange,  drawn  by  one  Wright  upon  the  plaintiff, 
by  the  description  of  W.  Fairman,  No.  6,  Surrey  Street,  Strand, 
payable  three  months  after  date  to  the  drawer's  order,  and  by 
plaintiff  accepted,  payable  at  Austen,  Maund,  &  Co.'s,  and  inclos- 
ing a  certain  writing  annexed  to  the  copy  of  the  bill :  **  Answer 
at  Austen,  Maund,  &  Co.'s;  left  no  orders  about  the  bill. 
Answer  at  No.  6,  Surrey  Street,  that  W.  B.  Fairman  did  not 
reside  there,  and  that  there  were  no  orders  to  pay  the  bills." 
The  declaration  then  set  out  the  libel,  which  was  as  follows : 
"  Your  petitioner  solicits  your  lordship's  well-known  justice  and 
disposition  to  benevolence  to  be  extended  towards  him,  by  direct- 
ing an  officer  in  his  Majesty's  service.  Captain  W.  B.  Fairman,  to 
discharge  a  debt  which  has  been  due  to  your  petitioner  above 
four  years,  and  although  frequently  applied  for,  has  never  been 
noticed  by  Captain  Fairman,  but  unjustly  and  unfairly  he  has 
deprived  your  petitioner  of  any  redress,  except  through  your  lord- 
ship's humane  consideration,  by  giving  an  address,  as  will 
appear  by  the  inclosed,  where  he  had  no  credit,  nor  even  was 
known.  Your  petitioner  begs  most  humbly  to  inclose  copies  of 
two  bills  of  exchange,  one  for  lOOZ.  and  the  other  for  75Z.  10«., 
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which  your  petitioner  received  in  payment  as  money,  and,  when  fairman 
due.  Captain  Fairman  had  given  no  order  to  pay  them,  either  at  lygg, 
his  agent's  or  at  the  address  of  his  bills,  where  your  petitioner 
was  informed  he  did  not  reside,  nor  did  they  know  anything 
about  his  bills.  Since  that  period  your  petitioner  has  repeatedly 
written  to  Captain  Fairman,  who,  although  he  has  received  the 
letters,  has  never  noticed  them,  and  has  concealed  himself  from 
a  *just  and  lawful  demand  :  your  petitioner  has  no  other  wish  [  *644  ] 
in  addressing  your  lordship,  but  that  your  influence  may  be 
extended  towards  him,  by  ordering  Captain  Fairman  to  discharge 
his  debt."  Plea,  not  guilty.  At  the  trial  before  Abbott,  Gh.  J. 
at  the  last  London  sittings,  the  defendant  proved  that  the  two  bills 
of  exchange  mentioned  in  the  libel  were  accepted  by  the  plaintiff, 
and  that,  when  presented  for  payment  at  Austen,  Maund,  &  Go.'s 
the  answer  was,  that  there  were  no  orders,  and  the  answer  to  the 
enquiries  at  No.  6,  Surrey  Street,  was,  that  the  plaintiff  did  not 
reside  there,  nor  did  the  persons  who  lived  there  know  any- 
thing about  him.  The  Lord  Chief  Justice  told  the  jury,  that 
if  they  thought  that  the  petition  contained  only  a  fair  and  honest 
statement  of  facts,  according  to  the  understanding  of  the  party 
who  sent  it,  they  ought  to  find  a  verdict  for  the  defendant.  The 
jury  having  so  found, 

F.  Pollock  now  moved  for  a  new  trial,  and  contended,  that 
as  the  defendant  had  not  pleaded  any  justification,  the  evidence 
of  the  truth  of  the  facts  contained  in  the  libel  ought  not  to  have 
been  received.  For,  upon  this  issue,  the  only  question  was, 
whether  the  matter  set  forth  was  injurious  to  the  plaintiff's 
character,  and  whether  the  defendant  published  it. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  the  evidence  was  properly  received,  to 
shew  the  circumstances  under  which  the  supposed  libel  was 
published ;  and  1  think  that  it  was  a  good  answer  to  the  action 
upon  the  plea  of  not  guilty,  for  the  defendant  to  shew  that  the 
paper  in  question  was  addressed  to  the  secretary  at  war,  *hond  [  *646  ] 
jide  for  the  purpose  of  obtaining  redress,  and  not  for  the  purpose 
of  slandering  the  plaintiff. 
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Faibman     Holroyd,  J. :  t 
ivKs.  I  think  the  direction  given  by  my  Lobd  Chief  Justicb  to  the 

jury  was  perfectly  right.  In  the  case  of  Cleaver  v.  Sarraude,l 
which  was  tried  at  York,  it  was  expressly  held,  that  no  action  was 
maintainable  for  matter  contained  in  a  written  communication 
made  bond  fde  to  a  friend,  and  not  for  the  purpose  of  slandering. 
The  two  cases  are  not  exactly  similar.  The  case  cited  rather 
resembles  that  of  a  bad  character,  given  by  a  master  of  his 
servant.  There,  unless  it  be  maliciously  done,  the  communica- 
tion is  considered  privileged  by  the  occasion  on  which  it  is  made. 
So,  in  the  case  of  a  confidential  communication  made  between 
friends,  to  prevent  an  injury,  and  not  for  the  purpose  of  slander- 
ing, the  occasion  justifies  the  act.  If  the  communication  be 
made  maliciously,  the  case  would  be  otherwise ;  and  the  false- 
hood of  the  facts  stated  might,  in  some  cases,  be  evidence  of 
malice.  In  the  case  of  words  spoken  by  a  barrister,  §  in  a  course 
of  a  cause,  it  may  not  be,  perhaps,  sufficient  to  allege  and  shew 
even  that  the  words  are  false  and  malicious,  without  also  alleging 
and  shewing  that  they  were  uttered  without  reasonable  or  pro- 
bable cause.  The  truth,  indeed,  of  the  facts,  which  form  the 
subject-matter  of  the  slander,  generally  speaking,  can  only  be 
given  in  evidence  when  specially  pleaded ;  but  in  that  case  the 
speaking  or  publishing  of  the  slander  is  not  justified  by  the  mere 
occasion  on  which  it  is  spoken  or  published,  but  because  it  is 
f  ♦646  ]  *true.|]  By  shewing  the  truth  of  the  slanderous  matter,  which 
is  the  subject-matter  of  the  action,  you  do  not  shew  that  it  was 
not  maliciously  spoken  or  published,  but  merely  that  the  party 
is  not  entitled  to  damages,  because  he  is  guilty  of  the  charge 
imputed.  On  the  other  hand,  by  shewing  that  the  slander  was 
spoken  or  published  on  a  justifiable  occasion,  you  shew  that  it 
was  not  done  maliciously ;  and  that  goes  to  the  very  gist  of  the 
action.lF  Then,  the  question  in  this  case  is,  whether  the  pubUca- 
tion  was  not  justified  by  the  occasion.  Here,  the  defendant 
having  a  just  claim  against  the  plaintiff,  an  officer  in  the  army, 

t  Bayley,  J.  had  left  the  Court.  leit,  1  B.  &  Aid.  245. 

X  Cleaver  v.  Sarraude,  cited  in  1  ||  See  Smith  v.  Richardson^  Willes, 

Camp.  268.(10  R.  B.  680).  20. 

§  See  note  (6)  in  Hodgson  v.  5car-  %  See  Willes,  24. 
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and  who,  therefore,  in  some  measure,  is  subject  to  the  control  of  Faibmah 
the  secretary  at  war,  applies  by  petition  to  the  latter,  in  order  to  ivig. 
obtain,  through  his  interference,  the  payment  of  his  debt.  This, 
therefore,  was  a  communication,  not  for  the  purpose  of  slander- 
ing, but  for  the  purpose  of  obtaining  redress  for  an  injury,  and 
made  to  a  public  officer,  who,  it  was  supposed,  had  the  means  of 
giving  such  redress.  I  am  of  opinion  that  the  letter  having 
been  published  for  the  purpose  of  obtaining  redress,  and  not  for 
the  purpose  of  slander,  the  plaintiff  is  not  entitled  to  recover. 

Bbst,  J. : 

I  think  that  there  was  not  a  sufficient  publication,  in  this  case, 
to  support  an  action  for  a  libel.  The  letter  complained  of  was 
addressed  to  the  secretary  at  war,  and  was  delivered  to  him,  and 
to  him  only,  with  an  intent  to  prevail  on  him  to  exert  his 
authority  to  compel  the  plaintiff,  an  officer  in  the  army,  to  pay 
to  the  defendant  a  debt.  The  defendant  seems  to  have  felt  that 
the  plaintiff  had  treated  him  very  ill,  and  the  letter  ^contains  [  *647  ] 
such  expressions  as  an  angry  man  was  likely  to  use,  and  such  as 
would  have  rendered  the  letter  a  libel  if  it  had  been  sent  into 
general  circulation,  or  to  any  individual,  without  a  sufficient 
cause  to  justify  the  sending  of  it.  But  the  circumstances  under 
which  this  letter  was  sent  rendered  it  a  privileged  communica- 
tion. It  was  an  application  for  the  redress  of  a  grievance,  made 
to  one  of  the  King's  ministers,  who,  as  the  defendant  honestly 
thought,  had  authority  to  afford  him  redress.  And  this  may  be 
done  without  hazard  of  an  action  or  prosecution,  if  the  applica- 
tion be  made  bond  fide  with  a  view  to  obtain  redress  for  some 
injury  received,  or  to  prevent  or  punish  some  public  abuse.  In 
the  case  of  The  Kiiig  v.  Bayley,\  a  letter  addressed  to  General 
Willes  and  the  four  principal  officers  of  the  Guards,  to  be  by 
them  presented  to  the  King,  stating  that  the  prosecutor  had 
obtained  from  the  defendant  a  warrant  for  the  payment  of  money 
due  to  him  from  Government,  under  a  promise  of  paying  the 
defendant  such  money,  and  that  the  prosecutor  had  received  the 
money,  and  had  not  paid  it  over  to  the  defendant ;  was  held  to 
be  no  libel,  but  a  representation  of  an  injury,  drawn  up  in  a 
t  3  Bacon's  Abr.  tit.  Libal,  A.  2. 
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faibman  proper  way  for  redress.  That  case  is  like  the  present.  Neither 
iyK&  the  officers  nor  the  King  could  give  the  defendant  direct  assist- 
ance in  receiving  the  money  wrongfully  withheld.  Bat  the  King 
had  authority  to  dismiss  an  officer  from  his  service,  and  most 
probably  would  dismiss  any  one  who  hesitated  to  do  what  honour 
and  justice  required.  In  the  present  case,  there  was,  at  least, 
probable  cause  for  thinking  that  the  secretary  at  war  would 
[  *648  1  advige  his  Majesty,  that  the  plaintiff  was  not  *worthy  to  remain 
in  the  army,  unless  he  did  the  defendant  immediate  justice. 

In  the  case  of  Colonel  Bayley,\  Lord  Mansfield  intimates  an 
opinion,  that  an  address  to  the  Governors  of  Greenwich  Hospital, 
delivered  to  the  governors  only  for  the  purpose  of  calling  their 
attention  to  abuses  supposed  to  exist  in  the  hospital,  was  not  a 
libel.  Upon  the  same  principle,  the  pleadings  and  evidence  in  a 
judicial  proceeding,  whether  civil  or  criminal,  cannot  be  libels, 
even  though  the  Court  in  which  they  are  produced  has  no  juris- 
diction over  the  cause.  And  petitions  to  the  King  upon  matters 
in  which  the  Grown  cannot  directly  interfere ;  and  petitions  to 
Parliament,  although  the  petitioners,  beside  presenting  them  to 
the  House,  print  them,  and  distribute  them  amongst  the  mem- 
bers, fall  within  the  same  rule.  All  these  are  protected,  in  order 
that  men  may  not  be  prevented,  by  the  dread  of  a  prosecution  or 
action,  from  making  communications  which  may  be  either  im- 
portant to  themselves,  or  beneficial  to  the  public.  This  privilege, 
however,  must  not  be  abused ;  for,  if  such  a  communication  be 
made  maliciously,  and  without  probable  cause,  the  pretence 
under  which  it  is  made,  instead  of  furnishing  a  defence,  will 
aggravate  the  case  of  the  defendant.  There  is,  also,  a  material 
difference  between  sending  a  letter  for  such  a  purpose  as  that  in 
this  case  and  publishing  it  to  the  world,  or  sending  it  to  any 
private  individual.  In  the  former  case,  the  object  of  obtaining 
redress  repels  the  presumption  of  malice,  on  which  actions  for 
slander  are  founded.  In  the  other  cases  it  is  quite  different,  for 
it  must  be  there  the  only  object. 

Rule  rejused. 
t  21  HoweU's  State  Trials,  70. 
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Mav  8. 
(5  Bam.  &  Aid.  657—661 ;  S.  C.  1  Dowl.  &  By.  299.)  JZ- 

The  manager  of  a  theatre  haTing  publicly  represented  for  profit  a        I-        -' 
tragedy,  altered  and  abridged  for  the  stage,  without  the  consent  of  the 
owner  of  the  copyright,  is  not  (as  the  law  stood  upon  the  Act  of  8  Anne, 
c.  19)  liable  to  an  action,  although  the  tragedy  had  been  previously 
printed  and  published  for  sale. 

The  Lord  Chancellor  sent  the  following  case  for  the  opinion 

of   this  Court.     In  1820,  Lord  Byron  wrote  a  book  entitled 

**  Marino  Paliero,  Doge  of  Venice,  an  historical  tragedy,  in  five 

acts,  with  notes ; "   and  by  deed,  dated  April  14th,  1821,  he 

assigned  the  said  tragedy  and  poem,  and  the  copyright  thereof, 

and  the  exclusive  right  of  printing  and  publishing  the  same,  and 

all  benefit  and  advantage  thereof,  to  the  plaintiff,  in  consideration 

of  the  sum  of  1,0502.,  which  was  duly  paid.    The  plaintiff  caused 

the  tragedy  to  be  printed ;  and,  on  the  21st  April,  1821,  copies  of 

it  were,  for  the  first  time,  printed  and  published  for  sale,  for  the 

sole  benefit  of  the  plaintiff.     The  defendant,  being  the  manager 

of  the  Theatre  Boyal,  Drury  Lane,  after  the  publication  of  the 

tragedy,  printed  and  exposed  to  view,  at  the  entrance  to  the 

theatre,  and  at  divers  other  places,  in  the  most  conspicuous 

parts  of  London  and  Westminster,  a  bill  of  the  performances  at 

the  theatre,  dated  24th  April,  1821,  in  which  was  contained  the 

following  notice :  "  Those  who  have  perused  Marino  Faliero  will 

have  anticipated  the  necessity  of  considerable  curtailments  ; 

aware  that  conversations  or  soliloquies,  however  beautiful  and 

interesting  in  the  closet,  will  frequently  tire  in  public  recital. 

This  intimation  is  due  to  the  ardent  admirers  of  Lord  Byron's 

eminent  talents,  and  will,  it  is  presumed,  be  a  sufficient  apology 

for  the  great  freedom  used  in  the  representation  of  this  tragedy 

on  the  stage  of  Drury  Lane  Theatre.'*     And  at  the  foot  of  the 

♦bill,  the  defendant   announced   and   advertised    the  tragedy,      [  •ess  ] 

altered  and  abridged  for  theatrical  representation  at  the  theatre, 

as  follows  :    "  To-morrow,  for  the  first   time.   Lord   Byron's 

t  Observe  that  the  law  is  altered  Booseij  (1882)  21  Ch.  D.  232 ;  51  L. 

by  3  &  4  Will.  IV.  c.  15  (amended  J.  Ch.  625 ;  Wame  A  Co.  v.  Seebohm 

by  45  &  46  Vict,  c,  40  and  51  &  52  (1888)  39  Oh.  D.  73 ;  57  L.  J.  Ch. 

Vict.  0.  17).    And  see   Chappell  v.  689.— E.  C. 
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MuBBAY  ta-agedy  of  Marino  Paliero,  Doge  of  Venice."  No  permission  or 
Elliston.  authority  was  at  any  time  given  by  the  plaintiflf  or  Lord  Byron 
to  the  defendant,  or  to  any  other  person  or  persons,  to  represent 
or  perform  the  tragedy  printed  for  the  plaintiff,  or  any  part 
thereof,  or  to  give  out,  announce,  or  advertise  the  same  for 
theatrical  representation.  On  the  25th  April,  1821,  the  plaintiff 
filed  his  bill  in  Chancery  for  an  injunction  to  restrain  the  defen- 
dant from  acting  the  tragedy  at  Drury  Lane  Theatre,  which  was 
granted.  On  the  evening  of  the  same  25th  day  of  April,  the 
defendant  publicly  represented  the  tragedy,  altered  and  abridged, 
for  profit,  at  the  Theatre  Boyal,  Drury  Lane;  but  in  that 
representation,  certain  parts  of  it,  which  the  said  defendant 
thought  not  fit  for  representation,  were  omitted.  The  question 
was,  whether  an  action  could  be  maintained  by  the  plaintiff 
against  the  defendant,  for  publicly  acting  and  representing  for 
profit  the  tragedy  so  abridged. 

Scarlett,  for  the  plaintiff : 

This  question  is  quite  different  from  that  in  Coleman  v. 
WathenA  There,  it  turned  upon  the  words  of  the  statute, 
8  Anne,  c.  19,  and  the  point  determined  was,  that  the  acting  a 
piece  on  the  stage  was  not  a  publication  of  it  within  that  statute. 
Here,  the  question  is  different ;  for  it  depends  not  on  the 
statute,  but  on  the  right  of  property  which  the  plaintiff  has  in 
this  work.  The  moment  such  a  right  is  established,  the  con- 
sequences must  follow,  that  any  injury  done  to  the  property  is 
the  subject  of  legal  redress.  This  is  only  one  mode  in  which  it 
[  *669  ]  may  be  injured.  *Unfair  and  malicious  criticism  is  another, 
and  for  that  an  action  will  lie :  Carr  v.  Hood.l  Suppose  this 
play  failed  of  success  when  represented,  the  sale  of  the  work 
would  thereby  be  damaged.  Besides,  the  curiosity  of  the 
public  would  be  thereby  satisfied,  and  so  the  plaintiff  would  be 
injured  in  the  sale  of  the  work.  And,  whether  that  right  of 
property  arise  from  the  common  law,  or  from  the  statutes 
relative  to  it,  is  in  this  case  immaterial.  For,  if  the  statute 
makes  a  literary  work  property,  the  common  law  will  give  the 

t  5  T.  E.  246.  t  10  B.  B.  701,  n.  (1  Camp.  3o5,  ik). 
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remedy  for  the  invasion  of  it.  The  only  question  is,  whether  the  mubbat 
representation  of  this  piece  for  profit  may  not  injure  the  copy-  ellStoh. 
right.    If  so,  the  plaintiff  is  entitled  to  the  judgment  of  the  Court. 

Adolphtut,  contra  : 

In  Donaldson  v.  Beckett,\  the  majority  of  the  Judges  were  of 
opinion,  that  the  action  at  common  law  was  taken  away  by 
8  Anne,  c.  19,  and  that  the  author  was  precluded  from  every 
remedy,  except  on  the  statute  and  on  the  terms  and  conditions 
prescribed  thereby.  The  claim  by  the  plaintiff  on  this  occasion 
is  at  variance  with  this  decision.  For  here,  he  contends  for  a 
far  more  comprehensive  security,  and  one  coexisting  with  that 
given  by  the  statute,  and  restraining  the  public  in  points  of 
which  the  statute  takes  no  notice.  The  case  of  Macklin  v. 
Hichardson  J  was  very  different.  There  the  farce  of  "  Love  a-la- 
Mode*'  had  never  been  published,  and  the  defendant  having 
employed  a  short-hand  writer  to  take  it  from  the  mouths  of  the 
actors,  published  it,  and  it  was  held  that  he  could  not  do  so. 
But  when,  *in  Coleman  v.  Wathen,^  the  converse  of  this  was  [  ♦660  ] 
attempted,  the  Court  held,  that  the  action  would  not  lie.  This 
decision  was  plainly  founded  on  the  nature  of  copyright,  the 
property  in  which  is  exactly  the  same  as  if  but  one  book  existed, 
which  the  author  permitted  individuals  to  read  on  payment  of  a 
certain  sum.  The  injury  then  which  an  author  sustains  by  the 
violation  of  his  copyright,  is  this  ;  that  a  stranger,  without 
permission,  disposes  of  the  use  and  possession  of  this,  his  book, 
and  thereby  receives  the  profits  to  which  he,  the  author,  is  justly 
entitled.  If  then  the  book  be  not  in  all  reasonable  strictness 
such  as  may  be  called  the  author's  own  book,  as  if  it  be  a  bond 
Jide  abridgment.  Gyles  v.  Wilcox  and  others  ||  shews  that  the 
author  has  no  remedy.  Now,  in  the  present  case,  a  theatrical 
exhibition  falls  within  the  principle  above  laid  down.  Persons 
go  thither,  not  to  read  the  work,  or  to  hear  it  read,  but  to  see  the 
combined  effect  of  poetry,  scenery,  and  acting.  Now  of  these 
three  things,  two  are  not  produced  by  the  author  of  the  work ; 
and  the  combined  effect  is  just  as  much  a  new  production,  and 
even  more  so  than  the  printed  abridgment  of  a  work.    There  are 

t  4  Burr.  2408.  X  Amb.  694.  §  5  T.  R.  245.  ||  2  Atk.  141. 
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MiTBSAT     many  instances  in  which  works  published  have  thus,  without 

Ellxbtok.    permission  of  their  authors,  been  brought  upon  the  stage.     The 

safe  rule  for  the  Court  to  lay  down  is,  that  an  author  is  only 

protected  from  the  piracy  of  his  book  itself,  or  some  colourable 

alteration  of  it,  and  in  that  case  the  defendant  is  entitled  to  the 

judgment  of  the  Court. 

Cur.  adv.  vuU. 

The  following  Certificate  was  afterwards  sent : 

[  661  ]  "  We  have  heard  this  case  argued  by  counsel,  and  are  of 

opinion,  that  an  action  cannot  be  maintained  by  the  plaintiff 

against  the  defendant  for  publicly  acting  and  representing  the 

said  tragedy,  abridged  in  manner  aforesaid,  at  the  Theatre 

Boyal,  Drury  Lane,  for  profit. 

"  C.  Abbott. 

*'  J.  Baylby. 

"  G.  S.  HOLROYD.'* 


May  7. 
[674] 


DOWNES  V.  EICHAEDSON  and  Others,  Assignees 
OP  THE  Estate  and  Effects  of  EBENEZEE  THOMP- 
SON,   A    BANKRUPT.f 

(5  Bam.  &  Aid.  674—682 ;  S.  C.  1  Dowl.  &  By.  332.) 

Three  persons  joined  as  drawer,  acceptor,  and  first  indorser,  in  making 
an  accommodation  bill ;  and  it  was  afterwards  issued  for  value  to  J.  S. 
Previously  to  its  being  so  issued,  its  date  had  been  altered :  Held,  that 
the  acceptor  having  assented  to  the  alteration  when  he  was  informed  of 
it,  it  was  no  answer  to  an  action  on  the  bill  against  him,  that  the  bill 
had  been  so  altered  without  the  consent  of  the  drawer  and  first  indorser, 
and  that  a  fresh  stamp  was  not  necessary  in  consequence  of  the  altera- 
tion, the  bill  having  been  altered  before  it  was  issued  in  point  of  law4 
An  accommodation  bill  is  not  issued  imtil  it  is  in  the  hands  of  some 
person  who  is  entitled  to  treat  it  as  a  security  available  in  law.§ 

This  was  a  feigned  issue  directed  by  the  Vice-chancellor,  to 
try  the  question,  whether  Ebenezer  Thompson,  before  and  at  the 
time  of  his  bankruptcy,  was  indebted  to  the  plaintiff  upon  a  bill 
of  exchange,  bearing  date  the  16th  of  March,  1818,  drawn  by  one 

t  Bef erred   to  by  Charles,  J.,  t  See  Bills  of  Exchange  Act,  1882, 

Scholfield  V.  Earl  of  Londesborough,  s.  64. 

'94,  2  Q.  B.  660,  666  (affd.  '95,  1  Q.  §  Ibid,  s.  2,  definition  *<  issue." 
B.  536). 
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Rains  upon,  and  accepted  by  the  bankrupt  for  1,0002.,  payable  to      downes 
Rains's  order,  six  months  after  date,  and  indorsed  by  him  to  the  Richardson. 
plaintiff.      At  the  trial  before  Abbott,  Ch.  J.  at  the  London 
adjourned  sittings  after  Hilary  Term,  1820,  a  verdict  was  found 
for  the  plaintiff,  subject  to  the  opinion  of  the  Court  on  the 
following  case : 

The  bill  of  exchange  appeared  to  bear  date  the  16th  March, 
1818,  and  purported  to  be  indorsed  by  one  Joseph  Lachlan,  as 
weU  as  by  J.  S.  Bains,  and  the  signatures  of  Bains  as  drawer  and 
indorser,  of  E.  Thompson  as  acceptor,  and  of  J.  Lachlan  as 
indorser  of  the  bill,  *were  proved  to  be  of  the  handwriting  of  [  •675  ] 
those  parties  respectively.  Bains,  Thompson,  and  Lachlan  had 
been  some  time  before  the  drawing  of  this  bill,  concerned  together 
in  bill  transactions ;  Bains  being  generally  the  drawer.  The 
bills  to  which  they  were  parties,  were  chiefly  for  the  accommodation 
of  Bains,  but  not  solely ;  Lachlan  and  Thompson  had  also  some 
accommodation  from  them.  As  the  bills  became  due.  Bains  was 
to  draw  and  provide  for  them  :  for  the  bills  accepted  by  Lachlan, 
he  was  to  draw  on  Lachlan,  and  for  the  bills  accepted  by 
Thompson,  he  was  to  draw  on  Thompson.  When  the  bills 
became  due.  Bains  provided  for  them  by  redrawing.  The  bill 
in  question  was  drawn,  accepted,  and  indorsed  in  the  course  of 
these  dealings.  The  body  of  the  bill  was  written  by  one  James 
Sims,  who  was  employed  to  assist  Bains  in  his  cash  transactions ; 
Sims  was  not  employed  by  Lachlan  or  Thompson.  It  had  been 
agreed  between  the  parties,  that  they  would  not  accept  bills  unless 
they  came  through  Sims.  The  bills  were  sometimes  accepted  in 
blank.  After  they  were  filled  up  and  accepted,  they  were 
sometimes  in  the  custody  of  Sims,  and  sometimes  Sims  handed 
them  to  Bains,  and  either  Bains  or  Sims,  as  the  case  might  be, 
handed  them  to  one  Becher,  a  commissioned  agent  or  broker,  for 
the  purpose  of  their  being  delivered  out  to  the  world,  and  Becher 
usually  purchased  goods  with  them.  The  bill  in  question  was 
filled  up  and  dated  by  Sims,  on  the  6th  March,  1818,  and  was 
then  accepted  by  Thompson,  and  indorsed  by  Bains  and  Lachlan. 
On  the  9th  March,  Sims  wrote  and  delivered  to  Thompson  and 
Lachlan  written  statements,  mentioning  the  particulars  of  the 
bill,  and  that  it  would  fall  due  od  the  9th  September  following. 
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DowKBs  The  bill  at  that  time  was  *dated  March  the  6th.  Immediately 
BioHASDsoN.  ft^er  the  9th  March,  Sims  delivered  the  bill  to  Bains,  and  the 

[  •676  ]  latter  delivered  it  to  Becher.  The  bill  was  delivered  on  the  10th 
of  April,  by  a  clerk  of  Becher' s,  to  one  Howell,  in  payment  lor 
goods  sold  and  delivered  by  him  to  Becher.  At  that  time  it 
bore  date,  March  the  16th.  It  was  afterwards  received  by  the 
plaintiff  from  Howell  bond  fide,  and  for  a  valuable  consideration. 
Lachlan  never  gave  any  authority  for  the  alteration,  which  was 
not  in  the  handwriting  of  Sims.  On  the  ISth  April,  a  note  was 
sent  by  Sims  to  Thompson,  stating  the  periods  when  several  bills 
received  from  him  on  the  month  of  March  would  become  due, 
and,  among  others,  that  the  1,000Z.  in  question  would  become 
due  on  the  19th  of  September.  Bains  and  Becher  left  this 
country  for  America  in  the  month  of  April,  and  have  not  since 
returned ;  and  about  two  or  three  days  after  Bains  left  England, 
and  before  the  bill  became  due,  Thompson  called  upon  HoweU, 
who  then  continued  the  holder  of  it,  to  answer  some  enquiries 
which  had  been  made  respecting  it.  Howell's  clerk  asked  him  if 
it  would  be  paid,  and  he  said,  that  it  would.  The  jury  found  the 
following  facts  specifically  upon  questions  bubmitted  to  them  by 
the  Lord  Chief  Justice  :  That  the  date  of  the  bill  had  been 
altered  after  it  had  been  drawn,  accepted,  and  indorsed  by  Bains, 
Thompson,  and  Lachlan;  that  the  alteration  was  without  the 
consent  or  knowledge  of  Lachlan ;  that  the  alteration  was 
without  the  previous  assent  of  Thompson ;  that  Thompson  being 
informed  of  the  alteration,  afterwards  assented  to  it  while  the 
bill  remained  in  Howell's  hands.    The  case  was  now  argued  by 

Tindaly  for  the  plaintiff: 

The  bill,  before  it  was  issued  to  Howell,  a  bond  fide  holder ^  was 
[  ♦677  ]  not  a  valid  *security  ;  and,  therefore,  any  alteration  before  that 
time  does  not  avoid  it.  It  is  clear,  that  an  accommodation  bill  may 
be  altered  before  it  is  negotiated.  In  Bowman  v.  Nichol,\  it  must 
be  taken  from  the  statement,  that  the  bill  was  given  for  value ; 
and  if  so,  the  alteration  was  made  after  it  had  been  accepted  and 
delivered  to  the  drawer,  and  when  it  was  therefore  an  available 
security.  In  Cardwell  v.  Martin,l  the  respective  biUs  were 
t  5  T.  B.  537 ;  1  Esp.  81.  t  9  East,  190. 


VOL.  XXIV.]    1822.    K.  B.     5  B.  &  ALD.  677—678.  525 

considered  to  be  issued  as  soon  as  the  exchange  of  the  acceptances  Dowkes 
had  taken  place-  So,  too,  in  Bathe  v.  Taylor, \  the  bill  was  richardsoh. 
accepted  for  a  debt  which  the  acceptor  owed  to  the  drawer,  and 
was,  therefore,  a  valid  securitj\  So,  in  Walton  v.  Hastings, I  the 
bill  was  accepted  on  account  of  a  bond  fide  debt,  due  from  the 
drawer,  and  Lord  Ellenborouoh  expressly  states,  that  it  was  an 
existing  valid  instrument  before  the  alteration.  Now,  here,  as 
between  Lachlan,  Bains,  and  Thompson,  this  was  a  mere 
accommodation  bill.  No  action  was  maintainable  upon  it  until  it 
passed  into  the  hands  of  Howell,  and  before  that  time  the 
alteration  had  taken  place. 

Campbell,  contra  : 

Ist,  At  common  law  do  action  could  have  been  maintained  by 
Downes  against  Thompson  upon  this  bill.  2ndly,  If  it  was  an 
accommodation  bill,  it  required  a  new  stamp.  Srdly,  This  was  not 
an  accommodation  bill.  4thly,  It  was  not  altered  until  after  it 
had  been  negotiated.  As  to  the  first  point,  no  action  could  be 
maintained  at  common  law  by  the  plaintiff,  as  indorsee,  against 
the  defendant,  as  acceptor  of  this  bill.  It  was  originally  dated 
the  6th  March,  and  was  altered,  without  the  consent  of  Bains,  the 
first  indorser,  or  of  *Lachlan,  the  second  indorser.  Now,  in  an  [  •678  ] 
action  by  Downes,  it  would  have  been  necessary  to  state  in  the 
declaration,  that  Bains,  the  payee  of  the  bill,  had  indorsed  it. 
Bains  and  Lachlan  indorsed  the  bill  while  it  bore  date  the  6th 
March,  and,  therefore,  they  never  indorsed  a  bill  beariag  date 
the  16th  March ;  and,  consequently,  the  allegation  in  the 
declaration,  that  they  indorsed  a  bill  dated  the  16th  March, 
would  not  be  supported.  2ndly,  But  even  if  this  were  an 
accommodation  bill,  as  between  Bains,  Thompson,  and  Lachlan, 
stilly  as  it  once  existed  as  a  perfect  instrument,  according  to  the 
intention  of  all  the  parties,  it  became,  by  the  alteration,  a  new 
bill,  and  required  a  fresh  stamp.  It  is  true,  that,  in  Kershaw  v. 
Cox,§  it  was  held,  that  where  a  bill,  by  mistake,  was  originally 
made  payable  to  the  defendant  or  his  order,  it  might  be  altered 
without  a  fresh  stamp.  But,  here,  there  was  no  mistake :  the 
instrument  was  perfect,  according  to  the  original  intention  of  the 

t  15  Bast,  412.  J  4  Camp.  223 ;  1  Starkie,  215.         §  3  Esp.  246. 
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DowNEB  parties.  In  Calvert  v.  Robert8,\  it  was  expressly  held,  that  an 
Richardson,  accommodation  bill,  payable  to  the  drawer's  order,  cannot  be 
altered  after  acceptance  and  before  it  is  actually  negotiated. 
Srdly,  This  was  not  an  accommodation  bill ;  it  was  a  bill  accepted 
by  Thompson  in  the  usaal  course  of  dealing  between  the  parties ; 
and  it  is  stated  as  a  fact,  that  the  bills  were  chiefly  for  the 
accommodation  of  Bains,  but  not  solely ;  Lachlan  and  Thompson 
had  some  accommodation  from  them.  Then,  if  they  derived  any 
benefit  from  the  bills,  the  quantity  of  benefit  is  immaterial ;  and 
it  must  be  taken,  from  the  facts  stated  in  the  case,  that  this 
bill  was  accepted  by  Thompson  in  return  for  some  other  bills 

[*679]  which  Lachlan  had  ^accepted;  and,  if  so,  then  this  must  be 
considered  as  the  case  of  an  exchange  of  acceptances,  and  it  falls 
within  the  principle  of  the  case  of  Cardwell  v.  Martin.l  4thly, 
At  all  events  it  had  been  negotiated  before  it  was  altered. 
Thompson  did  not  give  his  assent  to  the  alteration  till  the  bill 
was  in  the  hands  of  Howell,  a  bo7id  fide  holder  for  value.  The 
legal  effect,  therefore,  is  the  same  as  if  Thompson  had  then,  with 
his  own  hand,  altered  the  date  from  the  6th  to  the  16th;  in 
which  case  the  bill  would  unquestionably  have  been  void. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  recover.  If  we 
were  to  yield  to  the  objection  on  the  part  of  the  defendant,  we 
should  open  a  door  to  great  fraud.  At  common  law  it  is  clear 
that  this  would  be  a  valid  instrument,  as  against  the  acceptor, 
having  been  altered  by  his  consent ;  but  the  difficulty  arises  from 
the  Act  of  Parliament,  which  requires  that  every  bill  of  exchange 
shall  have  a  stamp.  The  question  then  is,  whether  this 
alteration  made  it  a  new  bill?  Now,  undoubtedly,  when  an 
accommodation  bill  has  the  names  of  the  different  parties  written 
upon  it,  it  is,  in  some  sense  of  the  word,  a  bill  of  exchange ;  but 
it  is  utterly  unavailable  as  a  security  for  money,  until  it  is  issued 
to  some  real  holder  for  a  valuable  consideration.  But  it  is  said 
that  this  was  not  an  accommodation  bill.  Now  it  appears  there 
were  three  persons  concerned  together,  and  acting  different  parts 
in  these  bill  transactions ;  one  of  them  drew,  another  indorsed, 
and  a  third  accepted  these  accommodation  bills ;  and  it  appears 
t  3  Camp.  343.  %  9  East,  190. 
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that  Sims,  a  clerk,  was  principally  entrusted  with  the  possession      dowhes 

of  this  paper  for  the  benefit  of  all.     This,  *therefore,  is  nothing  riohabdson. 

like  the  exchange  of  paper  in  Cardivell  v.  Martin,  referred  to  in      [  •680  ] 

argument.    It  seems  to  me,  therefore,  on  the  facts  of  this  case, 

that  this  was  an  accommodation  bill,  in  the  strictest  sense  of  the 

word,  and  that  the  original  parties  to  it  had  no  right  of  action 

inter  se.    This  being  the  nature  of  the  instrument,  it  follows  that 

till  it  was  negotiated  it  was  an  unavailable  instrument ;  and  that 

it  first  became  a  bill  of  exchange  when  it  was  issued  to  Howell 

for  a  valuable  consideration.    At  that  time,  however,  it  had  been 

altered,  and  on  the  18th  of  April  it  appears,  that,  in  a  letter  from 

Sims  to  Thompson,  the  latter  was  informed  of  such  alteration 

having  been  made.     Under  these  circumstances,  and  with  this 

knowledge,  Thompson  is  asked  by  Howell's  clerk  (the  bill  then 

being  in  Howell's  hands)  whether  the  bill  would  be  paid ;  and 

Thompson  then  stated  that  it  would  be  paid,  thereby  assenting 

to  the  alteration  that  had  been  made.     I  am,  therefore,  of  opinion 

that,  as  against  him,  it  is  a  valid  instrument,  and  that  he  cannot 

now  object  to  the  alteration.    For  these  reasons  it  seems  to  me 

that  the  plaintiff  is  entitled  to  the  judgment  of  the  Court. 

Batlbt,  J. : 

I  am  of  the  same  opinion.  The  alteration  of  an  instrument 
vacates  it,  but  that  must  be  taken  with  this  qualification,  that  the 
alteration  is  without  the  consent  of  the  party  to  be  bound.  But 
here,  Thompson  has  assented  to  the  alteration,  and,  therefore,  he 
cannot  object  to  it  on  this  ground.  Then  the  question  arises  as 
to  the  provisions  of  the  Stamp  Act.  Now  if  an  alteration  be  made 
before  a  bill  is  issued,  a  fresh  stamp  is  not  necessary.  Then 
when  is  a  bill  issued  ?  I  am  of  opinion  that  it  is  issued  as  soon  as 
there  is  some  person  who  can  make  a  valid  claim  upon  it ;  *but  [  *63i  ] 
if  it  remains  in  the  hands  of  the  original  drawer,  even  with 
names  upon  it,  under  such  circumstances  as  that,  he  cannot  have 
any  legal  claim  upon  those  persons,  the  bill  is  not  issued.  Here 
it  was  clearly  an  accommodation  bill  drawn  by  Rains  upon  • 
Thompson,  and  indorsed  by  Lachlan,  and  those  parties  could  not 
have  a  valid  claim  upon  it  inter  se.  It  was,  I  think,  not  issued 
until  the  10th  of  April,  when  it  was  passed  to  Howell :  but  at  that 
time  the  alteration  was  made.     This  bill,  therefore,  was  altered 
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DowKBB  before  it  was  issued,  and  no  new  stamp  was  necessary.  But  it  is 
Richardson,  said,  that,  inasmuch  as  Thompson  did  not  assent  to  the  alteration 
until  after  the  bill  was  in  Howell's  hands,  he  is  discharged.  The 
fallacy  is  in  considering  the  assent  to  the  previous  alteration  as 
an  alteration  of  the  bill  de  novo  at  that  time ;  but  that  is  not  so. 
The  alteration  had  vacated  his  acceptance,  and  gave  him  a  right 
to  say,  **  my  name  is  off  the  bill :"  but  he  may  waive  the  benefit 
of  such  an  objection,  and  I  think  he  has  done  so,  for  I  consider 
his  assent  as  equivalent  to  a  new  acceptance.  I  think,  therefore, 
that  the  plaintiff  is  entitled  to  judgment. 

HOLROYD,  J. : 

I  am  of  the  same  opinion.  Independently  of  the  Stamp  Act, 
it  is  clear  that  the  acceptor  would  be  liable ;  for  when  he  assented 
to  the  alteration,  it  is  as  if  his  acceptance  had  been  originally 
made  subsequently  to  that  alteration ;  for  his  assent  operates  as 
a  parol  acceptance  of  the  bill.t  As  to  the  other  point,  I  am  of 
opinion,  that  a  fresh  stamp  was  not  necessary,  because  no  one 
could  have  maintained  an  action  upon  the  bill,  until  it  came  into 
the  hands  of  Howell. 

[  682  ]       Best,  J. : 

I  am  of  the  same  opinion.  It  seems  to  me,  that  if  this  objec- 
tion were  to  prevail,  we  should  be  encouraging  the  fabrication  of 
accommodation  paper  ;  for  we  should  be  allowing  parties  to  take 
advantage  of  alterations  made  by  themselves.  Here,  at  the  time 
when  the  alteration  was  made,  the  bill  was  a  perfect  bill  in  form, 
but  it  did  not  constitute  a  valid  contract  between  the  parties. 
A  bond  is,  in  form,  a  perfect  instrument  before  delivery ;  but 
still  an  alteration  made  before  delivery  will  not  vitiate  it.  So 
.  again,  in  the  case  of  an  acceptance,  we  held,  in  Cox  v.  Troy^  I  that 
it  may  be  cancelled  before  the  bill  is  issued.  Here  the  alteration 
was  made  before  the  bill  was  issued  to  Howell,  and  it  was  after- 
wards assented  to  by  Thompson  ;  and  I  think  he  is  bound  by  it. 

Judgment  for  the  plaintiff. 

t  This  reason  would  not  apply  to  ing.    But  it  is    obviously  not  the 

a  bill  made  after  the  passing  of  the  ratio  decidendi  of  the  case. — R.  C. 

Act   1  &  2  Geo.  IV.  c.  79,  which  %  P.  460  ante  (5  B.  &  Aid.  474). 
requires  the  acceptance  to  be  in  writ- 
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HALL  V.  DOE  on  tm  Demise  op  SUKTEES  and         1822. 

ANOTHER.t  — ' 

(5  Bam.  &  Aid.  687—691 ;  S.  C.  1  Dowl.  &  Ry.  340.)  t  ^^^  1 

Where  premises  were  mortgaged  in  fee,  with  a  proviso  for  reconvey- 
ance, if  the  principal  were  paid  on  a  given  day,  and  in  the  meantime, 
that  the  mortgagor  should  continue  in  possession ;  upon  special  verdict, 
it  was  found  that  the  principal  was  not  paid  on  the  given  day,  but  that 
the  mortgagor  continued  in  possession.  There  was  no  finding  by  the 
jury  either  that  interest  had  or  had  not  been  paid  by  the  mortgagor : 
Held,  that  upon  this  finding,  it  must  be  taken,  that  the  occupation  was 
by  the  permission  of  the  mortgagee,  and,  consequently,  that  although 
more  than  twenty  years  had  elapsed  since  default  in  payment  of  the 
money,  still  the  mortgagee  was  not  barred  by  the  Statute  of  limita- 
tions: 

Held,  also,  that  an  entry  is  not  necessary  to  avoid  a  fine  levied  by  the 
mortgagor. 

This  was  a  writ  of  error,  brought  to  reverse  a  judgment 
obtained  in  ejectment  in  the  Court  of  Pleas  at  Durham.  The 
declaration  was  on  a  demise  by  *W.  Surtees,  on  the  8th  July,  [  *688  ] 
1817,  of  an  undivided  third  part  of  certain  premises  habendum 
from  7th  July,  1817,  for  seven  years,  &c.  A  special  verdict 
was  found,  stating  the  following  facts.  On  the  1st  May,  1780, 
one  Thomas  Labourn  being  seised  of  the  tenements  in  question, 
in  fee,  mortgaged  them  to  Auburn  Surtees  in  fee,  for  the  sum  of 
8001.  with  the  usual  proviso  for  reconveyance,  if  Labourn  should 
pay  A.  S.  the  800Z.  with  interest  on  the  8rd  November,  1780,  and 
that  Labourn  should  occupy  the  premises  until  default.  A 
default  having  been  made,  A.  S.  thereby  became  seised  in  fee  by 
law  of  the  premises,  but  never  entered,  and  Labourn  continued 
to  occupy  them  until  his  death.  A.  Surtees,  on  the  SOth  Sep- 
tember, 1800,  died  intestate,  and  the  right  to  the  premises  in 
question  descended  to  W.  Surtees,  his  heir-at-law.  Thomas 
Labourn  died  on  the  SOth  June,  1804,  and  the  estate  descended 
to  J.  Labourn,  his  son  and  heir-at-law,  who  entered  and  occupied 
part  of  the  premises  in  question,  until  1807 ;  the  residue  being 
occupied  by  his  mother  till  her  death,  in  1813.     J.  Labourn,  in 

t  Cited  by  Lord  Selborne,  L.  C.  50  L.  J.  Q.  B.  473, 477  ;  affirmed  (H. 
in  the  judgment  of  the  Court,  Heath  L.  1882)  7  App.  Cas.  235;  51  L.  J. 
V.  Pugh  (1881)  6  Q.  B.  Div.  345, 359 ;      Q.  B.  367.— R.  C. 

R.R. VOL.XXrV.  M   M 
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Hall        October,  1806,  conveyed  the  premises  for  a  valuable  consideration 
Dob  dem.     ^0  Michael  Hall,  the  defendant  below,  and  on  the  8th  Octol  er, 
SuBTEBs,     1806,  a  fine  was  levied  with  proclamations  in  the  Court  of  Pleas, 
in  the  county  palatine  of  Durham,  of  the  premises  in  question, 
to  the  use  of  Michael  Hall.    M.  Hall,  on  the  1st  August,  1807, 
entered  and  occupied  one  messuage  part  of  the  premises  in  ques- 
tion, into  which  Joseph  Laboum  had  entered  upon  the  death  of 
Thomas  Laboum,  and  continued  to  occupy  the  same ;  and  immedi- 
ately after  the  death  of  Elizabeth  Laboum,  in  September,  1818, 
Michael  Hall  entered  into  possession,  and  occupied  the  residue 
[  •689  ]      of  the  premises  in  question.    W.  Surtees,  on  the  13th  *  July, 
1818,  demanded  of  Michael  Hall  the  possession  of  the  same, 
which  he  refused  to  deliver  up. 

LitUedale,  for  the  plaintiff  in  error  : 

William  Surtees  is  not  entitled  to  recover,  because  he  has  not 
brought  his  ejectment  in  time.  His  right  of  entry  accrued  on 
the  8rd  November,  1780,  when  there  was  default  in  the  payment 
of  the  principal  and  interest.  If  the  interest  had  been  paid  from 
time  to  time,  then  indeed  the  mortgagor  could  not  be  considered 
as  holding  adversely  to  the  mortgagee.  Hatcher  v.  Fineauz.  +  But 
that  fact  is  not  found.  In  Sir  MoyU  FinclCs  case,  I  it  is  laid  down, 
that  a  lessee  for  years,  holding  over  his  term,  becomes  a  tenant 
at  sufferance,  and  shall  not  pay  rent ;  for  it  is  the  folly  of  the 
lessor  to  suffer  the  lessee  to  continue  in  the  possession  of  his  land 
after  his  term  :  and  it  is  clear,  in  this  case,  that  the  money  not 
having  been  paid  at  the  appointed  time,  the  mortgagor  was  tenant 
by  sufferance ;  for  he  came  in  by  a  rightful  title,  though  he  held 
over  wrongfully.  Then,  here  there  being  no  payment  of  interest, 
the  mortgagor  held  by  wrong,  and  consequently  the  plaintiff 
ought  to  have  brought  his  action  within  20  years.  But,  secondly, 
the  plaintiff  is  barred  by  the  fine,  and  he  ought  to  have  made  an 
entry  in  order  to  avoid  it. 

(Bayley,  J. :  The  fine  can  have  no  operation ;  the  mortgagor 
had  no  freehold ;  for  in  order  to  constitute  a  title  by  disseisin, 
there  must  be  a  wrongful  entry ;  whereas  in  this  case,  there  has 

t  1  Ld.  Bay.  740.  %  2  Leon.  143. 
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been  at  most  only  a  wrongful  continaance  of  the  possession.    Doe        Hall 
d.  BurreU  v.  Perkins^  and  SmarUe  v.  Williams  I  are  authorities     DoB%em. 
expressly  upon  that  point.)  Subtbks. 

Tindal,  contra :  [  690  ] 

The  si)ecial  verdict  only  states  that  the  principal  was  not  paid 
on  3rd  November,  1780.  It  was  the  duty  of  the  mortgagor  to 
pay  both  principal  and  interest;  and  the  Court  will  presume, 
until  the  fact  be  found  otherwise,  that  the  mortgagor  did  his  duty. 
And  then  this  is  the  case  of  a  mortgagor  in  possession,  paying 
interest  to  the  mortgagee. 

Abbott,  Ch.  J. :  ^ 

Upon  this  finding,  I  am  of  opinion  that  this  must  be  considered 
as  an  occupation  by  the  permission  of  the  mortgagee ;  and  if  so, 
there  was  no  adverse  possession,  and  the  Statute  of  Limitations 
does  not  apply.  The  payment  of  interest  would  have  been  con- 
clusive evidence  of  a  continuing  tenancy.  That  fact  is  not  found 
by  the  jury ;  but  that  is  not  the  only  ground  upon  which  the 
Court  can  proceed.  If  there  were  any  circumstances  from  which 
the  jury  might  have  presumed  that  the  premises  were  not  occu- 
pied by  the  permission  of  the  mortgagee,  they  ought  to  have 
found  that  fact.  Here,  however,  is  nothing  to  justify  us  in 
presuming  that  this  occupation  was  not  ty  the  permission  of  the 
mortgagee.    The  judgment,  therefore,  must  be  for  the  plaintiff. 

Bayley,  J. : 

I  am  of  the  same  opinion.  The  argument  proceeds  on  the 
ground  that  the  mortgagor  was  in  possession  by  wrong ;  but  as 
the  special  verdict  does  not  find  a  wrongful  possession,  we  ought 
not  to  presume  it.  The  Statute  of  Limitations  cannot  attach, 
unless  it  is  shewn  that  the  mortgagor  held  in  opposition  to  the 
will  of  the  mortgagee.  It  is  clear  the  fine  cannot  operate  to  dis- 
place or  divest  the  right  of  the  mortgagee,  *and  does  not  there-  [  *oi)i  j 
fore  require  an  entry  to  avoid  it. 


HoLBOYD  and  Best,  JJ.  concurred, 
t  3  M.  &  8.  271. 


Judgment  affirmed, 
t  1  Salk.  245. 

M  M  2 
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1822.       THE  KING  V.    THE   STEWAED   and   SUITOES   of 
[l^T]  THE  Manor  of  HAVERING  ATTE  BOWERt 

(6  Bam.  &  Aid.  691—692 ;  S.  C.  2  Dowl.  &  Ry.  176,  n.) 

By  charter  the  King  granted  that  the  steward  and  miitoTs  of  a  manor 
should  have  power  to  hold  a  Court  for  the  determination  of  civil  suits, 
and  there  had  been  a  non-user  of  the  Court  for  fifty  years  (except  for 
the  purpose  of  levying  fines  and  suffering  recoveries) :  Held,  that  this 
Court  being  for  tiie  public  benefit,  the  words  of  permission  in  the 
charter  were  obligatory ;  t  and  that  the  right  of  determining  suits  was 
not  lost  by  the  non-user. 

Chitty  had  obtained  a  rale  nisi  for  a  mandamus  to  the 
steward  and  suitors  of  the  Court  of  the  lordship  or  manor  of 
Havering  Atte  Bower,  in  the  county  of  Essex,  to  receive  and 
admit  the  plaint  of  Wm.  Wood  against  George  Butcher,  and  to 
issue  process  from  the  said  Court  thereon,  and  to  proceed  to  hear 
and  determine  the  same,  pursuant  to  the  charter  of  2  Jac.  I. 
The  affidavits  set  out  the  charter  by  which  the  King  granted  that 
the  steward  and  suitors,  for  the  time  being,  of  the  Court  belong- 
ing to  the  manor  (which  was  of  ancient  demesne)  should  have 
power  and  authority  to  hear  and  determine,  by  plaints  to  be 
levied  and  prosecuted  in  the  said  Court,  pleas,  debts,  accounts, 
covenants,  trespasses,  as  well  by  force  and  arms  committed  as 
otherwise,  detention  of  chattels,  and  all  other  contracts  whatso- 
ever, within  the  lordship  or  manor  aforesaid  made,  done,  or 
arising,  although  the  same  debts,  &c.  do  amount  to  or  exceed  408. 
The  charter  had  been  acted  upon,  and  the  Court  regularly  held 
every  three  weeks.  But  by  the  records  it  appeared,  that  the  last 
plaint  for  a  debt  or  contract  had  been  heard  and  determined  in 
1776  :  the  last  instance  of  a  suit  in  replevin  was  in  1790,  and  in 
r  *692  ]  ^ejectment,  in  1808 ;  but  fines  and  recoveries,  relating  to  lands 
within  the  manor,  had  been  constantly  levied,  suffered,  and  per- 
fected up  to  the  present  time.    The  application  on  the  part  of 

t  The  original  head-note  has  been  The  question  would  now  be  whether  a 

retained,  as  borne  out  by  the  judg-  public  right  was  constituted  by  the 

ment ;  but,  as  appears  by  the  note  on  circumstance  of  a  permissive  charter 

the  following  page,  the  judgment  can  having  been  acted  on  for  the  benefit 

not  now  be  supported  in  a  mere  ques-  of  the  public. — E.  C. 
tion  of  construction  of  the  charter. 
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Wood  was  made  in  January  last ;  when  he,  having  appeared 
before  a  Court  duly  held  before  the  steward  and  suitors,  on  that 
day  demanded  to  levy  a  plaint  against  Butcher,  both  being 
tenants  within  the  manor,  for  the  recovery  of  a  debt  of  11.  17«., 
arising  within  the  manor. 


The  Kiko 

V, 

Thb 

STBWAfiB, 

&0.,  OF 
HAVRBIVa 

ATTB  Bowbb. 


Gaselee  shewed  cause,  and  stated,  that  the  steward  and 
suitors  had  no  objection  to  the  rule  being  made  absolute,  in  case 
this  Court  were  of  opinion  that  the  non-user  for  fifty  years  had 
not  deprived  them  of  the  power  of  holding  any  such  court  for  the 
recovery  of  debts. 

Chitty,  contra^  was  stopped  by  the  Court. 

Per  CuBiAM : 

This  being  a  Court  established  for  the  public  benefit,  the  words 
of  permission  used  in  the  charter  are  obligatory  ;t  and  the  right 
of  determining  suits  like  the  present  cannot  be  lost  by  the  non- 
user  stated  in  this  affidavit.  And  they  referred  to  Rex  v.  Mayor 
and  Jurats  of  Hastings^  determined  in  last  Hilary  Term.! 

Ride  absolute. 


t  But  upon  this  point,  see  contra. 
Beg.  V.  York  <fe  Midland  By,  Co.  (Ex. 
Ch.  1863)  1  El.  &  Bl.  858 ;  22  L.  J. 
Q.  B.  225 ;  Julius  v.  Bishop  of  Ox- 
ford  (H.  L.  1880)  5  App.  Cas.  214 ; 
49  L.  J.  Q.  B.  577;  B.  v.  G.  W.  By. 


Co.  (1893)  62  L.  J.  Q.  B.  572.— E.  C. 
X  Bex  y.  The  Mayor  and  Jurats  of 
Eastings.  The  fuller  report  of  this 
case,  from  1  Dowl.  &  By.  148,  is 
reported,  p.  657,  post.  And  see  note, 
p.  65S,  post.—K  C. 
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1822.  THE    KING    V.    THE    INHABITANTS    of   ST. 

^''  AUSTELLt 

[  693  ]  (5  Bam.  &  Aid.  693—701 ;  S.  C.  1  Dowl.  &  Ey.  351.) 

Where  the  owner  of  the  soil,  by  indenture,  granted  to  certain  adYm- 
turers  full  and  free  liberty  to  dig,  mine,  and  search  for  tin,  tin  ore,  &c 
and  the  same  to  take  and  convert  to  their  own  use,  subject  to  a  reaenra- 
tion  therein  contained,  and  to  make  such  adits,  shafts,  &c.  as  they 
should  think  necessary:  yielding  and  i)aying  to  him  one  fuU  eighth 
share  of  all  such  tin,  tin  ore,  &c. ;  the  same  having  been  first  spdled, 
picked,  or  otherwise  made  merchantable,  and  fit  to  be  smelted.  And 
the  indenture  contained  a  power  either  for  payment  in  ore,  or  the 
amount  thereof  in  money,  which  had  been  acted  upon ;  and  the  owner 
had  received  it  in  money :  Held,  that  for  this,  his  one-eighth  share,  he 
was  liable  to  be  rated  as  an  occupier  of  land,  the  reservation  operating 
as  an  exception  out  of  the  demise,  and  not  being  of  the  nature  of  a  rent. 

Thomas  Gablyon,  Esq.  appealed  against  the  following  assess- 
ment for  the  relief  of  the  poor  of  the  parish  of  St.  Austell,  in  the 
county  of  Cornwall. 

Bates  on  tin  and  copper  dues,  and  water-courses. 
T.  C.  Esq.,  for  Crinnis  copper  dues. 

£      8,    d. 

Annual  return, 4,080    0    0 

Amount  taken  at  two-fifths,  .        .        .     1,682    0    0 
Assessment  at  8«.  in  the  pound,    .        .       244  16    0 

The  Sessions  amended  the  rate  by  striking  out  this  assess- 
ment, and  stated  the  following  case.  Mr.  Carlyon,  at  the  time 
of  making  the  rate,  was  not  an  inhabitant  of  St.  Austell,  nor  the 
occupier  of  any  land,  house,  or  other  property  therein,  unless  he 
was  deemed  to  be  such  occupier  in  respect  of  the  said  dues :  as 
to  which  the  facts  were,  that  he  beiog  seised  in  fee  of  all  the 
lands  within  which  a  certain  mine  was  situate,  by  indenture 
made  12th  January,  1811,  between  him  and  one  Joshua  Bowe, 
in  consideration  of  the  payment  therein  reserved,  and  of  the 
covenants,  &c.  therein  contained,  did  give  and  grant  unto  the 
said  Joshua  Rowe,  his  partners,  fellow-adventurers,  &c.  full  and 

t  See  the  judgment  applied  in  a      ZZanwifoM  (1876)1  Ex.  Div.  310,  318, 
rating  case  under  the  Rating  Act  of      319;  46  L.  J.  M.  C.  138.— R,  C. 
1874,  Vail  Mining  Co,  v.  Overseers  of 
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free  liberty,  licence,  power  and  authority,  to  dig,  *work,  mine  Thb  Kiho 
and  search,  for  tin,  tin  ore,  copper,  copper  ore,  and  all  other  thb  i'nha- 
metals  and  minerals  whatsoever,  in  and  throughoat  all  that  g^'^Aus^LL. 
part  of  his  lands  commonly  called  Crinnis,  situate,  lying  and  [  •694  ] 
being  in  the  parish  of  St.  Austell,  thereinafter  limited  and 
described,  and  the  same  to  take,  carry  away,  convert  and  dispose 
of  to  their  own  use,  at  their  pleasure,  subject  to  the  reservation 
therein  contained:  and  within  the  limits  of  the  set  thereby 
granted,  to  make  such  adits,  shafts,  &c.  and  to  erect  such  sheds, 
&c.  as  they  should  from  time  to  time  think  necessary :  habendum 
for  the  term  of  21  years :  yielding  and  paying,  laying  out  and 
delivering  upon  the  grass,  unto  and  for  the  use  of  the  said 
Thomas  Carlyon,  his  heirs  or  assigns,  one  full  eighth  part  or 
share,  or  dish,  of  all  tin,  tin  ore,  copper,  copper  ore,  lead,  lead 
ore,  and  other  metals  and  minerals  which  should  or  might,  by 
virtue  of  the  said  indenture,  be  found  and  gotten,  raised  and 
brought  to  grass  within  the  limits  of  the  set  thereby  granted, 
during  the  said  term  ;  the  same  having  been  first  well  and 
sufficiently  spalled,  picked,  washed,  stamped  or  cressed,  or  other- 
wise, according  to  the  several  natures  thereof,  made  merchantable 
and  fit  to  be  smelted  and  fairly  divided,  and  laid  out  upon  the 
grass  at  their  costs  and  charges.  The  indenture  contained 
further  covenants,  that  they  would,  during  the  term,  pay  or 
deliver  unto  the  said  Thomas  Carlyon,  his  heirs  or  assigns,  or 
bis  toller  or  agent  for  the  time  being,  the  full  and  just  one-eighth 
part,  share,  or  dish  therein  reserved;  or  pay  the  same  in 
money,  at  the  election  of  the  said  Thomas  Carlyon,  his  heirs  or 
assigns,  at  such  best  price  as  the  same  could  from  time  to  time 
be  sold  for,  within  two  months  at  farthest,  after  such  tin,  copper, 
or  other  metals  and  minerals  should  be  returned  and  sold  *as  [  *695  ] 
aforesaid ;  and  would  give  six  days'  notice  in  writing  to  him,  or 
bis  agent  or  toller,  of  the  time  of  every  weighing  or  division  of 
the  tin,  tin  ore,  &c.  to  be  raised  and  gotten  by  virtue  of  these 
presents :  and  also,  that  they  would  pay  all,  and  all  manner  of 
rates,  taxes,  and  assessments  whatsoever,  which  should  at  any 
time  thereafter,  during  the  term  thereby  granted,  be  taxed, 
charged,  assessed,  or  imposed  upon  the  tin,  &c. ;  and  the  money 
which  should  arise  from  the  sale  thereof,  or  the  dues  thereby 
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The  King    reserved,  or  upon  Thomas  Carlyon,  his  heirs  or  assigns,  for  or 
The  IMHA-    ^  respect  thereof,  and  indemnify  him  from  the  same ;    and 
^"au™bll  ^^^^^  effectually  work  the  premises  in  the  most  proper  and 
effectual  manner,  with  a  sufficient  number  of  labouring  miners, 
unless  prevented  by  water  or  other  inevitable  impediment.     By 
virtue  of  this  grant  or  set,  the  mine  had  been  worked  ever  since 
the    date    thereof,    by  Joshua  Bowe,  and   certain  persons  or 
adventurers  claiming  under  him,  at  their  own  sole  risk  and 
expense,  by  their  own  labourers,  and  under  the  entire  direction 
and  superintendence  of  their  own  agents,  and  without  any 
expense,  risk,  or  interference  whatsoever,  of  or  by,  or  on  the 
part  of  Thomas  Carlyon.     Various  shafts,  levels,  and  other 
works  necessary  to  search  for  and  obtain  ore  had  been  dug  and 
made,  and    counting    houses    and  other  houses  built  by  the 
adventurers  at  a  great  expense,  under  and  by  virtue  of  the  said 
grant  or  set  within  the  limits  thereof ;  and  the  mine,  and  all  the 
erections  thereon,  and  shafts,  levels,  and  other  workings  within 
the  same,  had  always,  since  the  working  of  the  said  grant  or  set, 
been,  and  still  are,  in  the  sole  occupation  and  possession  of  the 
f  ♦696  1      adventurers.     The  mine  *is  now  a  declining  mine ;   but  con- 
siderable quantities  of  copper  ores  had  from  time  to  time  been 
raised  from  it :   the  whole  of  which,  after  undergoing  several 
processes  of  breaking,  washing,  sifting  and  stamping,  at  an 
expense  varying  according  to  the  quality  of  the  ores,  from  Is.  to 
Gs.  and  7a.  in  the  pound,  and,  as  to  the  poorest  ores,  even  to  15s. 
in  the  pound  upon  their  market  price,  when  cleansed  for  the 
purpose  of  separating  them  from  earth  and  other  substances, 
and  thereby  rendering  them  fit  to  be  calcined  and  smelted,  but 
by  which  process,  the  original  and  native  quality  of  the  ores 
themselves  is  not  altered,  had  from  time  to  time,  before  the  same 
were  calcined  or  smelted,  been  sold  or  disposed    of    by  the 
adventurers,  sometimes  by  public,  and  sometimes  by  private 
sale,  as  and  when  they  thought  fit,  without  any  control  or  inter- 
ference by,  or  on  the  part  of  the  said  Thomas  Carlyon.    No  part 
of  the  ores  raised  had  ever  been  rendered  to  Carlyon  in  kind ; 
but  in  lieu  thereof,  one-eighth  part  of  the  money,  from  time  to 
time  arising  from  the  sales  of  the  ores,  had  been  hitherto  paid  to 
him  in  pursuance  of  the  said  indenture.    He  had  been,  from 
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time  to  time,  rated  and  assessed  towards  the  relief  of  the  poor  of    The  Kikg 
the  parish  of  St.  Austell,  in  respect  of  such  one-eighth  part  of    the  Inha- 
the  money  so  arising  as  aforesaid,  and  had  paid  the  several  st^austell. 
assessments  up  to  the  making  of  the  rate  appealed  against. 

Wyldcy  in  support  of  the  order  of  Sessions  : 

In  The  Lead  Company  v.  Richardson, \  it  was  first  determined 
that  mines  are  not  rateable  generally,  partly  *upon  the  ground,  [  •C'J^  ] 
that  coal-mines  alone  having  been  mentioned  in  the  statute,  the 
rule  expressio  unius  est  exclusio  alterius  applies,  and  partly 
because  of  the  risk  attending  the  working  of  them.  In  Rowls  v. 
Gells,l  the  person  rated  was  the  lessee  of  the  lot  and  cope  ;  and 
he  was  rated  on  the  ground,  that  he  was  the  occupier  of  pro- 
perty to  which  the  risk  attending  mining  concerns  did  not  apply. 
There,  too,  the  persons  working  were  acting  under  a  general 
custom  within  the  district,  and  not  under  a  specific  contract,  as 
here.  Rex  v.  Baptist  Mill  Company^  was  also  similar,  in  both 
these  respects,  to  Rowls  v.  Oelis.  Here,  however,  the  owner  is 
for  the  first  time  sought  to  be  rated  ;  unless,  indeed,  that  ques- 
tion can  be  said  to  have  arisen  in  Rex  v.  St.  Agnes :  \\  where, 
however,  the  point  was  not  argued.  But  the  cases  of  Rex  v. 
The  Bishop  of  Rochester^  and  Rex  v.  The  Earl  of  PomfretW  are 
in  point.  Those  were  both  cases  of  owners  letting  out  their 
property  upon  a  written  contract,  and  the  judgment  of  the  Court 
vras  against  the  rate.  The  owner  of  a  mine  under  circumstances 
like  the  present,  may  run  a  considerable  risk ;  for  he  may  be 
obliged  to  incur  great  expense  in  opening  the  mine  before  he  lets 
it  to  the  adventurer,  and  after  having  received  the  rent  in  ore, 
may  be  at  great  expense  in  making  the  mineral  merchantable. 
Here,  by  the  instrument  in  question,  the  right  of  possession  in 
the  mine  passed  to  the  adventurer,  and  the  landlord,  if  he 
entered  upon  it,  would  be  guilty  of  trespass ;  unless,  as  in  Doe 
dem.  Hanley  v.  Wood^H  he  came  upon  the  land  for  the  purpose 
of  re-entry,  pursuant  *to  a  power  reserved.  This  is  in  fact  a  [  •698  ] 
reservation  of  rent,  and  a  rent  is  not  rateable.    There  is  an 

t  3  Burr.  1341.  f  12  East,  353. 

t  Cowper,  451.  tt  5  M.  &  S.  139. 

4  1  M.  &  S.  612.  U  21  B.  B.  469  (2  B.  &  Aid.  724). 

II  3  T.  B,  480. 


688  1822.    K.  B.     5  B.  &  ALD.  698—699.  [b.b. 

The  Kikg  alternative  in  receiving  the  rent  either  in  ore  or  in  money,  and 
The  Inha-  the  lord  has  elected  to  take  it  in  money.  In  Rex  v.  Earl  of 
St.  Austell.  -^^^/^^^^  it  was  held,  that  the  defendant  was  not  rateable  under 
similar  circumstances.  It  may  be  said  that  the  Court  there  went 
upon  the  ground,  that  the  lead  reserved  had  gone  through  the 
process  of  smelting.  Here,  however,  the  ore  is  to  be  made 
merchantable ;  and  it  cannot  surely  depend  on  the  quantum  of 
manufacture  to  which  it  is  subjected,  whether  it  be  rateable  or 
not.  This,  therefore,  although  a  reservation  of  part  of  the  thing 
demised,  does  not  operate  as  an  exception,  but  as  a  render ;  and 
consequently  the  order  of  Sessions  was  right. 

Abbott,  Ch.  J. : 

I  am  of  opinion  that,  in  this  case,  Mr.  Carlyon  is  liable  to  be 
rated  for  the  dues  in  question.  I  am  unable  to  distinguish  this 
case  from  Rowls  v.  GelU  and  Rex  v.  The  Baptist  Mill  Company  : 
and  I  think,  therefore,  that  we  ought  to  decide  conformably  to 
those  authorities.  Notwithstanding  all  that  has  been  urged  upon 
this  subject,  I  cannot  distinguish  between  the  cases  where  a 
party  takes  an  interest  under  a  specific  contract,  as  in  this  case, 
and  where  the  adventurers  work  under  a  custom  previously 
existing  throughout  a  district.  The  case  is  distinguishable  from 
the  case  of  The  King  v.  The  Earl  of  Pomfret  in  two  respects ; 
first,  because  there  was  an  absolute  demise  in  that  case  of  all  the 
mines,  under  which  the  possession,  both  of  that  part  which  was 
worked  and  that  which  was  not  worked,  passed  to  the  lessees : 
but  here  there  is  an  express  reservation  of  part.  In  the  second 
[  H^9  J  place,  the  share  reserved  *to  the  lord,  in  The  King  v.  Earl  of 
Pomfret,  was  of  smelted  lead ;  but  here  the  reservation  is  of  part 
of  the  native  mineral.  On  these  grounds,  it  seems  to  me  that 
we  ought  to  decide  in  favour  of  the  rate  ;  and  I  do  that  with  the 
less  reluctance,  because  it  is  still  open  to  the  party  to  institute 
an  action  against  the  person  who  may  levy  for  the  rate,  and  so 
to  bring  the  question  before  a  higher  tribunal. 

Baylby,  J. : 

We  ought  to  lay  out  of  the  question  the  circumstance  of  this 
being  a  failing  mine.     For  it  is  a  beneficial  and  useful  property 
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to  the  person  on  whom  this  rate  has  been  made ;  and  it  was  held  The  Edtg 
in  Rex  v.  Parrot,  t  that  a  coal-mine,  whether  profitable  or  not,  is  thb  Inha- 
Btill  rateable.  This  falls  within  the  principles  laid  down  in  g^^'^^uJ^BLL 
Howls  V.  Oells^  Rex  v.  St.  Agnes,  and  Rex  v.  The  Baptist  MiU 
Company,  and  is  distinguishable  from  Rex  v.  The  Bishop  of 
Rochester,  and  Rex  v.  The  Earl  of  Pom/ret.  Here,  the  person  rated 
is  in  fact  an  occupier  of  land,  and  derives  a  profit  in  respect  of 
that  occupation ;  and  that,  according  to  the  doctrine  laid  down 
in  the  first  set  of  cases  to  which  I  have  referred,  makes  him  rate- 
able ;  and  he  has  not  dispossessed  himself  of  the  possession  of 
the  land,  as  was  done  in  the  two  latter  cases.  In  Rowls  v.  Gells 
it  was  first  decided,  that  a  party  was  rateable  for  lot  and  cope. 
It  is  said,  indeed,  that  the  party  rated  there  was  a  lessee. 
That  distinction  makes  no  difference ;  for,  if  the  lot  and  cope 
had  not  been  rateable  in  the  hands  of  the  original  proprietor,  it 
would  not  have  been  so  in  the  hands  of  his  lessee.  The  true 
ground  of  that  decision  was,  that  the  party  *was  there  considered  [  *700  ] 
as  an  occupier  of  the  land.  Rex  v.  St.  Agnes  proceeded  on  the 
same  ground ;  and  in  Rex  v.  The  Baptist  Mill  Company  (at  the 
time  of  which  decision  this  Court  were  peculiarly  familiar  with 
the  words  of  the  Act  of  Parliament),  it  was  determined,  that  the 
lessees  under  the  lord  of  the  manor  of  his  lot  and  free  share  of 
calamine  were  liable  to  be  rated  as  occupiers  of  land ;  and  the 
decision  went  on  the  ground,  that  the  lord  of  the  manor  would, 
but  for  the  lease,  have  been  rateable  for  it  also :  for  the  Court 
considered  him  as  occupying  the  land  by  the  hands  of  the  adven- 
turers. The  latter  were  to  work  the  mine,  and  he  was  to  receive 
part  of  the  ore  gotten,  and  the  Court  considered  him  as  joint 
occupier  with  them.  In  Rex  v.  The  Bishop  of  Rochester,  the  mine 
was  let ;  and,  whether  it  was  worked  or  not,  still  the  Bishop  was 
completely  out  of  possession  of  it,  and  the  adventurers  worked 
for  their  own  exclusive  profit.  There,  the  rent  reserved  was  a 
money-rent,  and  the  relation  between  the  parties  to  the  contract 
was  that  of  landlord  and  tenant ;  and  all  that  the  Bishop  of 
Bochester  had  was  the  reversion  of  the  land.  That,  also,  was  the 
main  ground  of  the  decision  in  Rex  v.  The  Earl  of  Pomfret.  But, 
in  this  case,  the  adventurers  have  not  the  sole  and  exclusive 
t  2  E.  R.  672  (5  T.  R.  593). 
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thb  e:ino  occupation  of  the  mine ;  they  have  only  the  sole  and  exclusive 
The  iWha-  privilege  of  working  it.  This  is  not  a  conveyance  of  any  interest 
^"aubtkiI  ^  ^^  °^"^®  *^^^  ^*  ^®  actually  worked.  It  is  only  a  privilege  to  dig 
for  ore,  and  then  only  on  the  terms  of  leaving  a  certain  portion  of 
that  ore  in  a  fit  state  for  the  landlord.  It  seems  to  me,  therefore, 
that,  according  to  the  authorities  to  which  I  have  referred, 
Mr.  Carlyon  must,  in  this  case,  be  considered  as  the  occupier  of 
land ;  and,  therefore,  that  he  is  liable  to  the  present  rate. 

[  701  ]         HOLROYD,  J. : 

In  the  view  I  have  taken  of  this  case,  I  entirely  agree  with  the 
rest  of  the  Court.  The  case  of  Rowls  v.  OeUSf  although  it  was 
doubted  by  Lord  Kenyon  in  Rex  v.  Parrot,  seems  to  me  to  have 
been  well  decided.  It  was  confirmed  by  Rex  v.  The  Baptist  Mill 
Company,  from  which  I  cannot  distinguish  this  case.  The  case 
of  Rex  V.  The  Earl  of  Pom/ret  is  distinguishable  on  the  grounds 
already  stated. 

Best,  J. : 

If  it  were  true  that  we  must  either  overrule  Rex  v.  Tlie  Baptist 
Mill  Company,  and  the  cases  confirming  that  decision,  or  the  case 
of  Rex  V.  The  Earl  of  Pomfret,  I  should  be  inclined  to  support 
the  former.  But  it  is  not  necessary,  inasmuch  as  there  is  a 
material  distinction  between  them.  Here,  it  seems  to  me  to  be 
clear,  that  Mr.  Carlyon  is  an  occupier  of  land.  For  the  mine  is 
not  in  the  exclusive  occupation  of  the  adventurers ;  and  what- 
ever, by  the  indenture,  is  not  granted  out  of  Mr.  Carlyon, 
remains  in  him.  All  that  the  adventurers  take  under  it  is  a 
licence  to  enter  and  dig,  and  take  away  the  minerals.  But  when 
they  have  so  done,  and  the  minerals  are  brought  to  grass,  a 
division  of  the  ore  between  them  and  the  landlord  takes  place. 
This,  then,  is  the  same  as  if,  instead  of  working  for  wages,  they 
worked  on  condition  of  being  paid  by  a  certain  share  of  the 
produce.    In  this  case,  therefore,  the  rate  must  be  supported. 

Order  of  Sessions  quashed. 
Gumey  and  Adam  were  to  have  argued  on  the  other  side. 
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WEST  V.   FKANCIS.t  1822. 

(5  Bam.  &  Aid.  737—743 ;  S.  C.  1  Dowl.  &  Ry.  4C0.)  May  15, 

The  vendor  of  a  print,  being  a  copy  in  part  of  another,  by  varying  in        [  737  ] 
some  trifling  respects  from  the  main  design,  is  liable  to  an  action  by  the 
proprietor  of  the  original ;  and  that  although  the  vendor  did  not  know 
it  to  be  a  copy. 

Declaration  stated,  that  the  plaintiff  was  the  proprietor  of 
seven  prints  therein  described,  and  that  he  was  entitled  to  the 
sole  right  and  liberty  of  printing  and  reprinting  the  same ;  yet, 
that  the  defendant  published,  sold,  and  disposed  of  500  copies  of 
each  *of  the  said  prints,  without  the  consent  of  the  plaintiff  in      [  •7S8  ] 
writing.    The  second  count  stated,  that  the  defendant  wrongfully 
sold  and  disposed  of  500  copies  of  the  said  prints,  being  respec- 
tively copies  in  part  of  such  prints,  by  small  variations  from  the 
main  designs.     The  third  count  charged,  that  a  person,  whose 
name  to  the  plaintiff  is  yet  unknown,  did  copy  500  of  the  said 
prints,  by  varying  from  the  main  designs  thereof,  without  the 
express  consent  of  the  plaintiff;  and  that  the  defendant  sold  and 
disposed  of  500  copies  of  the  said  prints  so  unlawfully  copied. 
Plea,  Not  guilty.    At  the  trial  before  Abbott,  Ch.  J.  at  the 
Middlesex  sittings  after  last  Trinity  Term,  it  appeared,  that  the 
plaintiff  was  the  proprietor  of  the  prints  described  in  the  declara- 
tion ;  and  that  the  defendant,  who  was  a  printseller,  had  sold 
copies  of  the  same,  all  varying  from  the  original  in  some  respect, 
but  preserving  generally  the  design  of  the  original.    There  was 
no  evidence  to  shew  that  the  defendant  knew  the  prints  he  sold, 
to  be  copied  from  the  plaintiff's  prints.    It  was  objected  for  the 
defendant,  that  the  action  was  not  maintainable  under  the  17 
Geo.  III.  c.  57,  for  merely  selling  a  varied  copy  of  a  print.     The 
Lord  Chief  Justice  reserved  the  point,  and  the  plaintiff  having 
obtained  a  verdict,  a  rule  nisi  was  obtained  in  last  Michaelmas 
Term  for  entering  a  nonsuit ;  and  now, 

Scarlett,  Marryat,  and  Reader  shewed  cause : 
The  question  is,  whether  the  prints   Eold  to  the  defendant 

t  Compare  Dicks  v.   Brooks  (the  see  Hanfstaengl  v.  Empire  Palace,  '94, 

case  of  "The  Huguenot"  in  a  pat-  3    Ch.    109,    127,    129,    132,    134 

tern  for  Berlin  wool-work)  (1880)  15  JIan/atamglY.  Baints &  Co.,  *95,  A.  0 

Ch.  Div.  22 ;  49  L.  J.  Ch.  812.    And  20,  27.— R.  C. 


542  1822.    K.  B.     5  B.  &  ALD.  788—740.  [r.b. 


Wbbt        can  be  considered  as  copies  of  the  plaintiffs  prints,  within  the 

Francis,  meaning  of  the  17  Geo.  III.  c.  57. t  That  statute  enacts, ''  That  if 
any  engraver,  etcher,  printseller,  or  other  person,  shall  engrave, 
etch,  or  work,  or  cause,  or  procure  to  be  engraved,  etched  or 
worked  in  mezzo-tinto,  &c.  or  in  any  other  manner,  copy  in  the 

[  •zsg  ]  whole  or  *in  part,  by  varying,  adding  to,  or  diminishing  from 
the  main  design,  &c."  Now,  it  is  clear,  that  an  action  would  lie 
against  the  party  who  copied  in  part,  by  varying,  adding  to,  or 
diminishing  from  the  main  design.  The  statute  then  goes  on, 
'^  or  shall  print  or  reprint,  or  import  for  sale,  or  cause  or  procure 
to  be  printed,  reprinted,  or  imported  for  sale,  or  shall  publish, 
sell,  or  otherwise  dispose  of  any  copy  of  any  print,  which  shall  be 
engraved,  &c.  in  any  part  of  Great  Britain,  without  the  express 
consent  of  the  proprietor  thereof  in  writing,  &c.  &c. ;  then  every 
such  proprietor,  &c.  shall  by  a  special  action  upon  the  case  to  be 
brought  against  the  person  so  offending,  recover  such  damages 
as  a  jury,  &c.  slball  give,  together  with  double  costs  of  suit." 
The  question  is,  whether  that  which  would  clearly  be  a  copy 
within  the  former  part  of  the  section,  is  also  a  copy  within 
the  latter  branch.  The  whole  clause  forms  one  entire 
sentence,  and  a  copy  with  variations  is  evidently  within  the 
latter  as  well  as  the  former.  Indeed,  such  a  copy  comes  within 
the  popular  sense  of  the  word.  Suppose  a  party  copied  a  writing 
without  inserting  the  capital  letters,  or  that  he  copied  a  map  and 
put  the  names  of  the  places  in  italics,  each  of  these,  strictly 
speaking,  would  be  a  copy,  though  not  a  copy  in  all  its  parts. 
So  there  may  be  a  copy  of  a  print  with  small  variations,  although 
it  be  not  an  exact  copy.  In  Gahagan  v.  Cooper, I  the  declaration 
confined  the  case  to  the  selling  exact  copies.  Here,  the  declara- 
tion contains  a  count  for  selling  copies  in  part  by  small  variations 
from  the  main  design,  and  therefore,  that  point  does  not  arise : 
and  the  objection,  if  it  be  one,  is  on  the  record.  The  8  Geo.  U. 
c.  18,  8.  1,  is  a  statute  on  the  same  subject,  and  enacts,  ''  That 

[  •740  ]  every  person  who  *shall  invent,  design,  engrave,  &c.  in  mezzo- 
tinto  or  from  his  own  work  and  invention,  shall  cause  to  be 
designed  and  engraved,  &c.  any  print,  shall  have  the  sole  right  of 
printing  and  reprinting  the  same  for  the  term  of  14  years ;  and 

t  Siuce  extended  and  explained  by         t  ^  Camp.  11 1. 
16  &  16  Vict,  c,  12,  8.  14.—E.  C. 
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that,  if  any  printseller,  or  any  other  person  whatsoever,  shall  west 
engrave,  &c.  as  aforesaid,  or  in  any  other  manner  copy  and  sell,  or  pbanois. 
cause  to  be  engraved,  etched  or  copied,  and  sold  in  the  whole  or 
in  part,  by  varying,  adding  to,  or  diminishing  from  the  main 
design,  or  shall  print,  reprint,  or  import  for  sale,  any  such  print 
or  prints,  or  any  parts  thereof,  without  the  consent  of  the  pro- 
prietor or  proprietors  thereof  in  writing,  s'gned  by  him  in  the 
presence  of  one  or  more  credible  witnesses,  or  knowing  the 
same  to  be  so  printed  or  reprinted,  without  the  consent  of  the 
proprietor  or  proprietors,  shall  publish,  sell,  or  expose  to  sale,  or 
otherwise,  or  in  any  other  manner  dispose  of  such  print  without 
the  consent,  then  such  offender  shall  forfeit  the  plate  on  which 
such  print  shall  be  copied,  &c.  to  the  proprietor  of  such  original 
print,  and  shall  forfeit  five  shillings  for  every  print  found  in  his 
custody,  either  printed  or  exposed  to  sale,  contrary  to  the  true 
intent  of  this  Act,  &c."  The  copy  there  contemplated,  was 
clearly  one  varying  from  the  original  and  not  an  exact  copy.  In 
that  Act,  it  is  true,  it  is  necessary,  in  order  to  make  the  seller  liable 
to  the  penalty,  that  he  should  know  that  print  to  be  a  copy,  but 
that  qualification  is  omitted  in  the  17  Geo.  III.  c.  57,  the  Legisla- 
ture evidently  intending  to  extend  a  further  protection  to  the 
proprietors  of  such  works,  and  for  that  purpose  making  the 
seller  of  every  copy  responsible  to  the  author. 

Gumey  and  Denman^  contra  : 

This  is  a  penal  Act ;  for  the  defendant  is  thereby  rendered 
liable  to  double  *costs.  The  action  is  not  brought  for  a  penalty  [  •^ii  ] 
under  the  8  Geo.  II.  c.  IS,  but  is  a  special  action  on  the  case, 
given  by  the  17  Geo.  III.  c.  57.  In  the  former  statute,  the 
persons  engraving  and  selling  the  prints,  or  causing  to  be 
engraved,  copied,  or  sold,  in  the  whole  or  in  part,  are  guilty  of 
an  offence.  But  the  party  merely  selling  is  only  guilty  of  an 
offence  when  he  knows  it  to  have  been  printed  without  the  con- 
sent of  the  proprietor.  Considering  the  two  Acts  together,  it  is 
rather  to  be  inferred  that  the  Legislature  meant  the  seller  only 
to  be  liable  to  an  action  where  he  knew  the  copy  was  printed 
without  the  consent  of  the  proprietor.  The  statute  meant  to 
distinguish  between  a  fraudulent  alterer  and  a  mere  seller. 
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West  Here,  the  prints  sold  by  the  defendant  varied  from  the  plaintiff's 
Francis,  prints  ;  and,  therefore,  cannot  be  considered  to  be  copies.  The 
case  of  Oahagan  v.  Cooper  \  is  expressly  in  point.  It  was,  in 
that  case,  held  to  be  no  offence  under  the  88  Geo.  EH.  c.  71,  ♦ 
which  was  made  to  prevent  the  pirating  of  busts  and  other 
figures,  made  and  published  by  statuaries,  to  sell  a  pirated  cast 
of  the  bust,  if  the  piracy  has  any  addition  to  or  diminution  from 
the  original,  and  the  words  of  that  Act  of  Parliament  are  very 
similar  to  the  present. 

Abbott,  Ch.  J. : 

This  Act  of  Parliament  was  intended  to  preserve  to  artists  the 
property  of  their  works.  The  question  is,  what  is  the  meaning 
of  the  word  "  copy  *'  of  a  print.  Now,  in  common  parlance, 
there  may  be  a  copy  of  a  print  where  there  exist  small  variations 
from  the  original ;  and  the  question  is,  whether  the  words  are 
[  ♦742 1  *used  in  that  popular  sense  in  this  Act  of  Parliament.  That  is 
to  be  collected  from  looking  at  the  whole  clause,  by  which  it  is 
provided,  that  if  any  one  shall  engrave,  &c.  or  in  any  other 
manner  copy,  in  the  whole  or  in  part,  by  varying,  adding  to,  or 
diminishing  from,  the  main  design,  or  shall  print  or  reprint,  or 
import  for  sale,  or  publish,  sell,  or  otherwise  dispose  of  any  copy 
of  any  print,  he  shall  be  liable  to  an  action.  Now,  if  the  selling 
of  a  copy  with  colourable  variations  is  not  within  the  Act  of 
Parliament,  the  printing  or  importing  for  sale  such  copies  will 
not  be  prohibited.  The  whole  must  be  taken  as  one  sentence ; 
and  the  sale  of  any  copy  of  a  print,  although  there  may  be  some 
colourable  alteration,  is  within  the  Act  of  Parliament.  The  case 
of  Oahagan  v.  Cooper  proceeded  upon  a  different  Act  of  Parlia- 
ment. In  this  case,  I  am  satisfied,  the  verdict  is  right;  and, 
therefore,  this  rule  must  be  discharged. 

Bayley,  J. : 

I  am  of  the  same  opinion.  The  provisions  of  the  8  Geo.  II. 
c.  13  are  entitled  to  gi'eat  weight  in  the  construction  of  this 
latter  Act  of  Parliament.     That  Act  imposes,  first,  a  penalty 

t  3  Camp.  111.  X  Bepealed  S.  L.  E.  Act,  1861. 
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upon  any  persons  who  shall  engrave,  copy,  and  sell,  or  cause  to        Wbst 

be  copied  and  sold,  in  the  whole  or  in  part,  by  varying,  adding     fbajJois. 

to»  or  diminishing  from  the  main  design ;  and,  secondly,  upon 

persons  selling  the  same,  knowing  them  to  be  so  printed  or 

reprinted.     The  Act  of  the  17  Geo.  III.  c.  57,  was  passed  to 

remedy  the  same  mischief,  and  the  words,  *'  knowing  the  same 

to  be  so  reprinted,"  are  omitted.    It  may,  therefore,  be  fairly 

inferred,  that  the  Legislature  meant  to  make  a  seller  liable,  who 

did  not  even  know  that  they  were  copies.    The  former  part  of 

the  17  Geo.  III.  c.  57,  s.  1,  *applies  to  persons  who  actually  make      [  •743  ] 

the  copy,  and  who,  therefore,  must  know  that  it  is  a  copy.    But     . 

the  latter  branch  applies  to  all  persons  who  shall  import  for  sale, 

or  sell  any  copy  of  a  print.    Every  person,  therefore,  who  sells  a 

copy  which  comes  so  near  the  original  as  this,  is  thereby  made 

liable  to  an  action.    There  can  be  no  reason  why  a  person  should 

not  be  liable  where  he  sells  a  copy  with  a  mere  collusive  variation ; 

and,  I  think,  we  should  put  a  narrow  construction  on  the  Statute, 

if  we  held  such  a  collusive  variation  from  the  original  not  to  be 

a  copy.    A  copy  is  that  which  comes  so  near  to  the  original  as  to 

give  to  every  person  seeing  it  the  idea  created  by  the  original.! 

For  these  reasons,  I  think,  the  plaintiff  is  entitled  to  recover ; 

and,  consequently,  that  the  rule  must  be  discharged. 

HOLROYD,  J. : 

I  am  of  the  same  opinion.  We  should  be  careful  not  to  give 
too  extensive  a  construction  to  this  Act  of  Parliament,  but,  at 
the  same  time,  one  sufficient  to  remedy  the  mischiefs  intended 
to  be  guarded  against.  The  question  is,  what  is  the  meaning  of 
the  word  "  copy."  Now,  in  the  preceding  part  of  the  clause,  the 
Legislature  have  called  that  a  copy,  which  is  not  strictly  so  in  all 
its  parts,  being  one  varying  from  the  main  design ;  and  I  think 
that  the  word  must  have  the  same  construction  in  the  latter  part. 
Gahagan  v.  Cooper  was  decided  upon  another  Act  of  Parliament, 
and  Lord  Ellenbobough's  judgment  proceeded  upon  the  par- 
ticular mode  in  which  the  counts  of  the  declaration  were  framed. 

Best,  J.  concurred. 

Rule  discharged. 
t  See  '95,  A.  C.  at  p.  27. 
B.R. — VOL.  XXrV.  N   N 


546  1822.    K.  B.     5  B.  &  ALD.  744—745.  [r.b. 


m!^6.       'W'OOL^iEY,    Executrix  of   WOOLLEY,   Deceased, 
—  V.   CLAEK  AND  Another. 

f  ^**  ^  (5  Bam.  &  Aid.  744—746 ;  S.  C.  1  Dowl.  &  By.  409.) 

The  property  of  a  deceased  person  vests  in  his  executor  from  the  time 
of  his  death ;  and,  therefore,  where  A.  took  out  letters  of  administration 
under  a  will  by  which  he  was  appointed  executor,  and  after  notice  of  a 
subsequent  will,  sold  the  goods  of  the  testator :  Held,  that  the  rightful 
executor  in  an  action  of  trover  was  entitled  to  recover  the  full  value  of 
the  goods  sold ;  and  that  A.  was  not  entitled,  in  mitigation  of  damages, 
to  shew  that  he  had  administered  the  assets  to  that  amount. 

Troyer  for  stock  in  trade  and  household  goods.  In  the  first 
count  the  goods  were  laid  to  be  the  property  of  the  testator ;  in 
the  second,  of  the  plaintiff,  as  executrix.  Flea,  not  guilty.  At 
the  trial,  before  Abbott,  Gh.  J.  at  the  Middlesex  sittings  after 
last  Michaelmas  Term,  the  following  facts  appeared  in  evidence : 
the  testator  died  on  the  16th  June,  1819 ;  at  that  time  the  defen- 
dant, Clark,  had  in  his  possession  a  will  of  the  testator,  bearing 
date  the  29th  April  in  that  year,  by  which  he  was  appointed 
executor.  This  will  was  proved  on  the  28rd  June,  1819,  and 
administration  was  granted  to  Clark,  and  he  directed  the  sale  of 
the  several  articles  mentioned  in  the  declaration,  which  were 
sold  by  the  other  defendant,  an  auctioneer,  on  the  30th  July, 
1819.  The  testator  had  made  another  will  on  the  12th  June, 
1819,  by  which  he  appointed  the  plaintiff  his  executrix ;  and  it 
was  proved  that  the  defendants  had  notice  of  this  second  will 
previously  to  the  sale  of  the  goods.  The  second  will  was  proved 
on  the  21st  May,  1821,  (the  probate  of  the  first  will,  under  which 
the  defendants  acted,  having  been  revoked  upon  citation,)  and 
administration  was  granted  to  the  plaintiff.  It  was  contended, 
on  the  part  of  the  defendant,  that  the  revocation  of  the  probate 
of  the  first  will  did  not  avoid  all  the  mesne  acts,  but  that  the 
defendants  might  shew  due  administration  of  the  assets  to  the 
amount  of  the  value  of  the  goods.  The  Lobd  Chief  Justice 
[  ^746  J  would  not  allow  the  defendants  *to  give  evidence  of  administration 
of  the  assets,  and  the  plaintiff  obtained  a  verdict  for  the  full  value 
of  the  goods.    A  rule  nisi  having  been  obtained  for  a  new  trial. 

Brougham  and  Chitty  now  shewed  cause : 
The  property  vests  in  the  executor  from  the  time  of  the  death 
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of  the  testator;  and,  consequently,  the  defendant  in  this  case  Woollbt 
had  no  right,  as  against  the  rightful  executor,  to  sell  these  goods.  ola.bk. 
The  case  of  Alien  v.  Dundas  t  is  an  authority  only  to  shew,  that 
a  payment  made  to  an  executor,  acting  under  an  existing 
probate,  by  a  party  ignorant  of  its  being  unfairly  obtained,  is 
valid ;  and  Parker  v.  Kett  I  only  shews,  that  the  party  will  be 
bound  by  a  legal  act  done  by  an  executor  de  son  tort;  but  here  the 
act  was  illegal. 

The  Solicitor-General  and  Wightman^  contra  : 

In  Allen  v.  Dundas  it  was  held,  that  the  payment  of  money  to 
an  executor,  who  had  obtained  probate  of  a  forged  will,  was  a 
good  discharge  to  the  debtor  of  the  intestate ;  and  in  Packman's 
case§  it  was  held,  that  though  letters  of  administration  be 
countermanded  and  revoked,  a  gift  or  sale  made  by  the  adminis- 
trator acting  under  the  probate  was  not  thereby  defeated ;  and 
Semine  v.  Semine  \\  is  an  authority  to  the  same  effect. 

Abbott,  Gh.  J. : 

There  is  a  manifest  distinction  between  the  case  of  an  ad- 
ministrator and  an  executor.  An  administrator  derives  his  title 
wholly  from  the  Ecclesiastical  Court.  He  has  none  until  the 
letters  of  administration  *are  granted,  and  the  property  of  the  [  ^746  ] 
deceased  vests  in  him  only  from  the  time  of  the  grant.lT  An 
executor,  on  the  other  hand,  derives  his  title  from  the  will  itself, 
and  the  property  vests  in  him  from  the  moment  of  the  testator's 
death.  That  being  so,  the  property  vested  in  the  plaintiff,  as 
executrix,  from  the  time  of  the  death  of  the  testator ;  and,  con- 
sequently, the  defendants,  who  had  notice  of  the  second  will,  had 
no  right  to  sell,  and  therefore  are  liable  in  this  action. 

Batley  and  Holrotd,  JJ.  concurred. 

t  1  B.  B.  666  (3  T.  B.  125).  to  give  title  against  a  trespasser,  or 

X  1  Ld.  Bay.  658.  to  enable  the  administrator  to  adopt 

§  6  Go.  Bep.  19.  an  act  done  for  the  benefit  of  the 

II  2  Lev.  90.  estate.    Fogter  y.  Bates  (1843)  12  M. 

f  But  the  grant  will  relate  back  &  W.  226 ;  13  L.  J.  Ex.  88.— B.  C. 
for  certain  purposes,  namely,  so  as 

K  H  2 
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WooLLBY     Best,  J. : 

V, 

Clabk.  Where  a  party  obtains  a  judgment  irregalarly,  which  is  after- 

wards set  aside  for  irregularity,  he  is  not  justified  in  acting 
under  it;  but  the  sheriff  is  justified.  Here,  the  first  probate 
was  irregularly  obtained.  The  party  who  obtained  that  probate, 
therefore,  was  not  justified  in  selling  the  goods  ;  but  a  creditor, 
who  paid  him  a  debt  while  the  letters  of  administration  were 

unrepealed,  would  be  protected. 

Rule  discharged^ 


1822.       THE  KING  V.  THE   JUSTICES  OF   FLINTSHIRE. 

^^y  ^'  (5  Bam.  &  Aid.  761—762  ;  S.  C.  1  Dowl.  &  Ey.  470.) 

[  761  ]  An  order  of  sessions  for  levying  and  paying  to  the  treasurer  of  the 

county  a  sum  to  enable  him  to  reimburse  certain  persons  for  an  antece- 
dent debt,  although  the  debt  had  been  incurred  for  county  purposes, 
is  bad. 

Pajrkjs,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  a 
certiorari,  to  remove  an  order  of  Sessions  of  the  county  of  Flint, 
dated  12th  July  last,  for  levying  and  paying  into  the  hands  of  the 
treasurer  of  that  county  200Z.  5«.,  to  enable  him  to  pay  that  sum, 
in  part-payment  of  the  claim  of  Messrs.  Sankey.  It  appeared 
that,  by  a  former  order  of  Sessions,  the  treasurer  had  been  em- 
[  •762  ]  powered  to  borrow  from  Messrs.  Sankey,  who  *were  bankers,  the 
sum  of  1,000Z.,  for  carrying  on  the  public  works  within  the  county, 
.  to  be  repaid  by  instalments.  This  money  had  been  advanced, 
from  time  to  time,  in  1817  and  1818,  and  repaid  in  account,  but 
further  advances  being  made,  the  balance  remaining  due  to  the 
bank  was  447Z.,  in  part-payment  of  which  this  order  was  made. 
The  affidavits  on  the  other  side  stated,  that  the  whole  money  had 
been,  in  fact,  laid  out  for  county  purposes. 

The  Court,  (after  hearing  Scarlett,  Littledale,  and  D.  F.  Jones 
against,  and  Parke  in  support  of  the  rule,)  made  the  rule  absolute; 
observing,  that  this  was  a  rate  to  reimburse  persons  for  a  debt 
previously  contracted,  which  was  clearly  bad,  inasmuch  as  the 

t  See  Philips  v.  Biron,  1  Str.  509. 
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justices  had  no  right,  except  by  following  the  provisions  of  par-  The  Kixa 

ticnlar  Acts  of  Parliament,  which  had  not  been  done  here,  to        thb 

anticipate  the  county  rates,  and  so  to  make  the  expense  ultimately  f^^^i^I. 

fall  on  different  persons  from  those  who  were  by  law  liable  at  the 

time  it  was  incurred. 

Writ  of  certiorari  granted. 


EEX   V.   DXJGGER  isaa. 

(5  Bam.  &  Aid.  791—795.)  j-"^-! 

A  warrant  issued  in  porsuance  of  a  writ  de  contumace  capiendo  stated 
that  the  defendant  was  attached  for  non-payment  of  costs  in  a  cause  of 
appeal  and  complaint  of  nullity  lately  depending  in  the  Arches  Court 
of  Canterbury :  Held,  that  this  warrant  was  insufficient  in  not  stating 
with  certainty  the  nature  of  the  cause,  so  as  to  shew  that  it  was  one 
appiu*ently  within  the  jurisdiction  of  the  Ecclesiastical  Court. 

Seljfth  hcid  obtained  a  rule  nisi  for  a  habeas  corpus^  to  bring  up 
the  body  of  the  defendant,  on  the  ground  of  a  defect  in  the  warrant 
of  commitment.  It  appeared  that  the  defendant  was  in  custody 
under  a  warrant  of  the  Sheriff  of  Cornwall,  issued  by  virtue  of 
a  writ  de  contumace  capiendo,  and  commanding  the  officer  *'  to 
attach  B.  Dugger,  until  he  shall  have  made  satisfaction  for  mani- 
fest contumacy,  and  contempt  of  the  law  and  jurisdiction  eccle- 
siastical^ in  not  obeying  his  Majesty's  lawful  commands,  by  paying, 
on  a  day  now  long  past,  to  J.  J.  Austen,  or  to  his  proctor,  2022. 
8s.  5d.y  being  the  amount  of  costs  taxed  in  a  certain  cause  of 
appeal  and  complaint  of  nullity,  lately  depending  in  the  Arches 
Court  of  Canterbury,  between  *  J.  J.  Austen,  appellant,  and  B.  [  *792  ] 
Dugger,  appellate."  It  was  objected,  first,  that  it  did  not  appear, 
on  the  face  of  the  warrant,  that  the  suit  between  Austen  and  the 
defendant  was  one  within  the  jurisdiction  of  the  Ecclesiastical 
Court ;  and,  secondly,  that  no  addition  was  given  to  the  defen- 
dant's name  in  the  warrant.  On  shewing  cause,  the  significavit 
was  produced,  in  which  the  defendant  was  described  as  **  cooper." 

Carter  shewed  cause : 

The  writ  de  contumace  capiendo  is  given  by  the  68  Geo.  HE. 
c.  127  y  in  lieu  of  the  writ  de  excommunicato  capiendo,  against  any 
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Thb  Kura  person  who  shall  not  obey  the  lawful  orders  or  decrees'  of  the 
DuoosB.  Court ;  and  it  is  expressly  provided,  that  it  shall  have  the  same 
force  and  effect  as  that  writ,  and  that  all  rules  and  regulations, 
not  thereby  altered,  applying  to  that  writ,  shall  extend  to  the 
writ  de  contumace  capiendo.  Now,  it  is  true  that  it  has  been  held, 
that  where  the  writ  de  excommunicato  capiendo  has  been  issued 
in  an  original  suit,  it  must  appear  on  the  face  of  the  writ  that 
the  suit  was  within  the  jurisdiction  of  the  Ecclesiastical  Court. 
But  here  the  costs  appear  to  have  been  taxed  upon  an  appeal, 
which  distinguishes  this  from  all  the  other  cases  on  the  subject. 
The  very  ground  of  appeal  might  have  been,  that  the  party  pro- 
moting the  suit  in  the  Court  below  had  instituted  the  suit  for  a 
matter  not  of  ecclesiastical  jurisdiction.  And  the  description  of 
the  cause,  viz.  a  cause  of  appeal  and  complaint  of  nullity,  is  the 
usual  and  technical  description  of  causes  in  proceedings  in  courts 
of  appeal.  This  appears  from  the  precedent  of  sentences  of 
courts  of  appeal,  and  of  a  commission  of  appeal,  which  are  to  be 
found  in  the  Clerk's  Instructor  in  the  Ecclesiastical  Courts,  where 
[*793]  the  cause  is  stated  in  *this  general  form.  As  to  the  second 
objection,  the  addition  is  only  required  by  statute  5  Eliz.  c.  23, 
and  the  provisions  of  that  statute  are  not  to  be  followed,  unless 
the  suit  be  for  one  of  the  nine  causes  there  stated.  And  so  it  was 
held  in  Regina  v.  SangwayA  Besides,  here,  the  defendant  is 
described  as  "  cooper  "  in  the  significavit,  and  it  is  therefore  most 
probable,  that  this  description  is  followed  in  the  writ  itself, 
though  it  does  not  appear  on  the  warrant. 

Selwyn,  contra : 

This  may,  for  anything  that  appears,  have  been  a  suit  for  one 
of  the  nine  causes  in  the  statute;  and  then,  it  is  clear,  an 
addition  would  be  necessary.  But  the  first  is  the  main  objection. 
Here  the  statement  is  much  too  loose  and  uncertain.  In  Rex  v. 
Fowler  I  the  return  was,  that  the  defendant  was  imprisoned, 
under  a  writ  de  excommunicato  capiendo,  for  certain  causes  of 
subtraction  of  tithes,  or  other  ecclesiastical  rights ;  and  it  was 
quashed,  on  the  ground,  that  the  "  other  rights "  might  be 
matters  out  of  the  jurisdiction,  and  that  it  ought  to  be  shewn 
t  1  Salk.  294.  X  1  Salk.  293. 
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that  the  matters  were  within  the  jurisdiction ;  for,  of  that  the    Thb  Eiko 
King's  Courts  were  to  be  judges.    Regina  v.  Hill\  is  an  authority     duogea 
to  the  same  effect.    And  in  Regina  v.  Dr.  Watsonl  it  was  held  to 
be  necessary  to  shew  the  nature  of  the  suit  in  the  Court  below, 
in  order  that  this  Court  might  award  the  proper  process ;  which 
varies  according  as  the  suit  below  is  or  is  not  for  one  of  the  nine 
causes  mentioned  in  the  statute  5  Eliz.  cap.  28,  and  in  that  case 
the  proceedings  *took  place  upon  an  appeal.    For,  from  the      C  *794  ] 
report  in  Lord  Baymond,  it  appears  that  Dr.  Watson  was  arrested 
upon  an  excommunicato  capiendo^  being  excommunicated  for  non- 
payment of  costs,  in  which  he  was  condemned  by  commissioners' 
delegates ;  and  yet,  there,  a  similar  objection  was  taken  to  the 
present,  and  prevailed. 

Cur.  adv.  wit. 

Abbott,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  application  for  a  habeas  corpus^  to  bring  up  the 
defendant,  in  order  that  he  might  be  discharged  out  of  custody, 
on  the  ground  of  a  defect  in  the  warrant  of  commitment.  It 
appears,  on  the  face  of  the  warrant,  that  he  was  committed  for 
contumacy,  in  not  paying  the  taxed  costs  in  a  cause  of  appeal 
and  complaint  of  nullity,  then  lately  depending  in  the  Arches 
Court  of  Canterbury :  and  it  is  contended,  that  this  does  not 
sufficiently  shew  that  the  cause  was  one  of  ecclesiastical  jurisdic- 
tion. This  writ  de  contumace  capiendo  was  first  given  by  the 
68  Geo.  III.  c.  127,  and  thereby  made  subject  to  all  the  rules  and 
regulations  applying  to  the  former  writ  de  excommunicato  capiendo. 
Now,  the  principle  to  be  collected  from  the  several  decisions  upon 
that  writ  is  this,  that  it  must  appear  to  the  Court,  upon  the  face 
of  the  proceedings,  that  the  party  was  condemned  in  costs  in  a 
suit  respecting  a  subject-matter  apparently  within  the  jurisdiction 
of  the  Ecclesiastical  Court.  Our  doubt,  yesterday,  arose  on  the 
ground,  that  this  was  the  case  of  an  appeal;  and,  although 
Regina  v.  Dr.  Watson  was  probably  the  case  of  an  appeal,  yet 
that  fact  does  not  very  distinctly  appear  from  the  report  in  Lord 

t  1  Salk.  294.  clearly  that  that  was  the  case  of  an 

t  2Ld.  Bay.  817;   and  see  same      appeal, 
case,  7  Modem,  56,  where  it  appears 
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Thb  Kino  Raymond.  But  we  have  *8ince  found  the  case  of  Rex  v.  Eyre,\ 
DuoGEB.  where  the  suit  appeared  from  the  significavit  to  have  been  an 
[  *795  ]  appeal  and  complaint  of  nullity,  which  is  exactly  similar  to  the 
present.  And  in  another  case,  of  the  same  name,t  two  signifi- 
cavits  were  quashed,  being  only  said  to  be  in  a  cause  of  appeal 
concerning  a  matter  merely  spiritual ;  and  Lord  Talbot  is  there 
reported  to  have  said,  "  We  are  not  to  lend  our  assistance,  bat 
where  it  appears  clearly  that  they  have  jurisdiction,  and  are  not 
to  trust  them  to  determine  what  is  a  matter  merely  spiritual." 
Upon  these  authorities,  which  are  not  distinguishable  from  the 
present,  we  think  that  it  does  not  suflSciently  appear  here,  that 
this  was  a  writ  issued  in  a  cause  within  the  jurisdiction  of  the 
Ecclesiastical  Court ;  and  that  the  rule  for  a  hctbeas  corpus  ought 
to  be  made  absolute. 

Rule  absolute.^ 

t  2  Str.  1 189.  afterwards  brought  up  before  a  Judge 

X  2  Str.  1067.  at  Chambers  and  disdiarged. 

§  The  defendant  in  this  case  was 
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JOHN  JAMES  BEARD  v.  WESTCOTT,  J0HN80N,t       ^• 
JOHN    CARUTHERS,    THOMAS    COMBES    and      [soi] 
MARY     HIS    Wipe,     JOHN     CARUTHERS     the 
Younger,    an    Infant,    MARY    ANN     COMBES, 
AND  ELIZABETH  COMBES,   lNFANT8.t 

(5  Bam.  ft  Aid.  801—815.) 

Devise  to  A.  for  99  years,  if  he  should  so  long  live ;  remainder  to  his 
first  son,  then  unborn,  for  99  years,  if  he  should  so  long  live,  and  so  on 
in  tail  male  to  such  first  son  lawfully  issuing  for  ever,  and  for  want  and 
in  default  of  such  issue  of  such  first  son,  to  the  second  and  other  sons 
successively  for  99  years  only,  in  case  he  should  so  long  live ;  and  that 
such  elder  son,  or  the  issue  of  such  elder  son,  should  have  no  greater 
estate  than  for  99  years,  determinable  at  his  decease;  and  if  there 
should  be  no  issue  male  of  A.  at  the  time  of  his  (A.*s)  death,  or  in  case 
there  should  be  such  i-sue  male  at  that  time,  and  they  should  all  die 
before  21  without  issue  male,  then  to  B.  for  99  years,  if  he  should  so 
long  live ;  remainder  to  the  first  son  of  B.  for  99  years,  if  he  should  so 
long  live,  &c. :  Held,  that  A.  took  under  the  will  an  estate  for  99  years 
in  the  freehold  estates,  determinable  with  his  life,  and  the  same  estate 
in  the  leasehold,  if  they  should  so  long  continue,  and  that,  upon  his 
death,  his  first  son  woidd  take  an  estate  for  99  years  in  the  freeholds, 
determinable  with  his  life,  and  the  remainder  of  the  terms  in  the  lease- 
holds :  but,  that  the  limitations  to  the  second  and  other  unborn  sons  of 
A.  were  void  as  tending  to  perpetuity ;  and  the  limitations  over  to  B. 
&c.  after  these  void  limitations,  were  not  accelerated,  but  were  void  also. 

The  following  case  was  sent  by  the  Lord  Chancellor  for  the 
opinion  of  this  Court.  John  James  was,  in  his  lifetime,  and  at 
the  times  of  making  his  will,  and  of  *his  death,  seised  in  fee  [  *802  ] 
simple  of  divers  freehold  estates,  and  also  possessed  of  divers 
leasehold  estates  for  long  terms  of  years,  and  made  his  will,  daly 
executed  and  attested,  for  passing  real  estates,  whereby  he 
devised  a  particular  estate,  consisting  of  freehold  and  leasehold 
lands,  unto  his  grandson,  John  James  Beard  and  his  assigns,  so 

t  Westoott    and    Johnson    were  M.  &  G.  145,  182  ;  22  L.  J.  Gh.  313, 

goardians  of  the  infants.  319 ;  and  referred  to  by  STiBLnro,  J. 

X  See  the  history  of  this  case  and  in   Be  Abbottt    Peacock   v.    Frigoui 

groundof  the  judgment  of  the  K.  B.  (1892)  '93,  1  Ch.  64,  67;  62  L.  J. 

explained  by  Lord  St.  Leonards  in  Ch.  46.— E.  0. 
Mmypenny  v.  Bering  (1852)  2  De  O. 
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Bbard       that  he  and  they  might  receive  and  take  the  rents,  issues,  and 
Westcott.    profits  thereof,  to  his  and  their  ase,  daring  the  term  of  99  years, 
if  he  should  so  long  live,  subject  to  the  provisos,  conditions,  and 
considerations  thereinafter  mentioned  :  and  immediately  after 
his  decease,  then  to  the  first  son  of  his  body,  lawfully  to  be 
begotten,  and  his  assigns,  to  receive  and  take  the  yearly  rents 
thereof,  to  his  and  their  own  use,  for  the  like  term  of  99  years,  if 
he  should  happen  so  long  to  live,  and  so  on  in  tail  male  to  such 
first  son  lawfully  issuing  for  ever.     And  for  want  and  in  default 
of  such  issue  of  such  first  son,  then  to  the  use  and  behoof  of  the 
second  and  all  and  every  other  son  and  sons  of  John  James 
Beard,  severally,  successively,  and    in    remainder,  one   after 
another,  as  they  should  be  in  seniority  of  age  and  priority  of 
birth,  and  the  issue  male  of  such  son  or  sons,  lawfully  issuing, 
for  the  like  term  of  99  years  only  (in  case  he  should  so  long 
live) ;  and  that  such  elder  son,  or  the  issue  of  such  elder  son, 
should  have  no  greater  estate  than  for  the  term  of  99  years, 
determinable  at  his  decease,  and  the  elder  son  of  such  issue  male 
always  to  take  place  before  the  younger  of  such  son  and  sons, 
and  the  issue  male  of  his  and  their  bodies  lawfully  issuing, 
subject  to  the  provisos  and  conditions  therein  mentioned :  And 
in  case  there  should  be  no  issue  male  of  the  said  John  James 
Beard,  nor  issue  of  such  issue  male  at  the  time  of  his  death,  or 
in  case  there  should  be  such  issue  male  at  that  time,  and  they 
should  all  die  before  they  should  respectively  attain  21,  without 
[  ♦803  ]      *lawful  issue  male,  then  there  were  similar  limitations  over  to 
Joseph  Beard  (the  brother  of  John  James  Beard)  and  his  sons, 
and  issue  male,  with  a  similar  gift  over,  in  case  there  should  be 
no  issue  male  of  Joseph  Beard,  &c.  to  his  grand-daughters, 
Elizabeth  Beard  and  Mary  Beard,  sisters  of  John  James  Beard 
and  Joseph  Beard,  and  their  assigns,  to  receive  and  take  the 
rents,  issues,  and  profits  thereof,  to  their  sole  use  and  benefit 
(whether  sole  or  covert)  as  tenants  in  common,  and  not  as  joint- 
tenants,  during  the  term  of  99  years,  if  they  should  so  long  live, 
and  after  their  respective  deaths,  then  to  the  first  and  other  son 
and  sons  of  their  respective  bodies,  to  receive  the  rents  of  the 
said  premises,  according  to  the  respective  interests  of  their 
mother,  father,  or  grandmother,  for  the  term  of  99  years  only, 
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in  case  they  should  so  long  live,  and  so  on  toties  qitoties  for  ever ;  Beabd 
and  in  case  there  should  only  be  one  son  of  the  bodies  of  wbstoott. 
^Elizabeth  and  Mary  Beard,  then  to  such  only  son  and  his 
assigns,  during  the  said  term  of  99  years,  if  he  should  so  long 
live,  and  immediately  after  his  decease,  then  to  the  first  son  of 
that  son  and  his  son,  for  the  like  term  of  99  years  only,  if  he 
should  so  long  live ;  and  that  no  issue  male  of  his  said  grand- 
daughters, or  their  respective  issue,  should  take  any  greater 
estate  or  interest  therein,  than  for  99  years  at  any  one  time,  and 
so  on  for  ever.  There  were  similar  limitations  over,  in  like 
manner,  to  daughters  of  his  four  grandchildren.  Then  he  gave 
another  estate  in  like  manner,  giving  the  preference  to  Joseph 
Beard,  and  his  issue.  Then  he  gave  another  estate  to  Elizabeth, 
and  her  assigns,  for  99  years,  in  case  she  should  so  long  live ; 
and  after  her  decease,  he  gave  the  same  to  all  and  every  the 
children  of  Elizabeth  that  should  be  living  at  the  time  of  her 
*death,  and  their  respective  assigns,  as  tenants  in  common,  for  [  *804  j 
the  like  term  of  99  years,  il  they  should  so  long  live ;  and  in  case 
of  but  one  such  child,  then  to  such  only  child,  his  or  her  assigns, 
for  the  like  term  of  99  years,  if  he  or  she  should  so  long  live,  and 
so  on  to  their  issue ;  and  there  was  a  like  devise  of  another  estate 
to  the  other  grand-daughter. f 

John  James,  soon  after  the  date  and  execution  of  his  will,  died 
80  seised  and  possessed  of  such  of  his  said  freehold  and  leasehold 
estates  without  having  revoked  his  will.  John  James  Beard,  the 
plaintiff,  is  the  grandson  and  heir-at-law  of  the  testator.  Joseph 
Beard,  brother  of  the  plaintiff,  and  another  of  the  devisees, 
survived  the  testator,  but  died  in  February,  1604,  at  the  age  of 
19  years,  leaving  one  only  son,  who  is  since  dead,  an  infant. 
Elizabeth  Beard,  another  of  the  devisees,  survived  the  testator, 
and  afterwards  intermarried  with  the  defendant,  John  Garuthers, 
and  died  after  attaining  21,  leaving  the  defendant,  John 
Caruthers  the  younger,  an  infant,  her  only  child.    Mary  Beard, 

T  The  will  is  set  out  at  length  in  the  history  of  the  case  is  explained  by 

report  (in  5  Taunt.  393)  of  the  case  Lord    St.   Leonabds    (when   Lord 

as  sent  to  the  Common  Pleas,  where  Chancellor)  in  giving  judgment  in 

that  Court  gave  a  judgment  which,  Monypenny  v.  Bering ^  mentioned  in 

in  effect,  is  overruled  by  the  decision  the  note  on  p.  553,  aiUe. — ^B.  0. 
of  the  K.  B.  here  reported.     The 


566  1822.    K.  B.     6  B.  <&  ALD.  804^-805.  [b.r, 

Bkabd  another  of  the  devisees,  intermarried  with  the  defendant,  Thomas 
Wbstcott.  Combes,  and  is  still  alive,  having  two  daughters,  namely,  the 
defendants,  Mary  Ann  Combes  and  Elizabeth  Combes.  At  the 
time  of  the  testator's  death,  John  James  Beard  had  attained  21 ; 
but  Joseph  Beard,  Elizabeth  Beard,  and  Mary  Beard,  the  other 
grandchildren,  were  all  infants.  All  of  them,  including  John 
James  Beard,  were  at  that  time  unmarried.  The  following 
questions  were  submitted  by  the  Lord  Chakcellob  for  the  opinion 
of  this  Court : 

First,  what  estate  and  interest  did  John  James  Beard,  the 
[  *806  ]      grandson  and  heir-at-law  of  John  James  the  testator,  *take  in 
the  freehold  estates,  and  what  estate  and  interest  in  the  leasehold 
estates  under  the  testator's  will  ? 

Secondly,  whether  all  or  any,  and  which  of  the  limitations  in 
the  testator's  will  subsequent  and  expectant  upon  the  limitation 
to  John  James  Beard,  for  99  years,  if  he  should  so  long  live, 
were  void  and  contrary  to  law ;  or  whether  any,  and  which  of 
such  limitations  were  good  and  effectual,  and  particularly  with 
reference  to  the  circumstance  that  the  limitations  over  (in  the 
event  of  there  being  no  son  or  sons  of  John  James  Beard,  nor 
issue  male  of  such  son  or  sons  living  at  the  death  of  the  said 
John  James  Beard,  or  there  being  such  issue  male  at  that  time, 
they  should  all  die  before  they  attained  their  respective  ages  of 
21  years  without  lawful  issue  male,)  were  to  take  effect  at  the 
end  of  a  term  of  21  years  after  a  life  in  being,  at  the  death  of 
the  testator,  without  reference  to  the  infancy  of  the  person 
intended  to  take,  and  to  the  circumstance  that  there  might  be 
issue  of  John  James  Beard  living  at  his  death  to  whom  the 
estate  was  given  by  the  will,  for  whose  death,  under  21,  the 
limitation  over  in  the  event  before  mentioned,  must  await. 
This  case  was  argued  at  the  sittings  before  last  Michaelmas 
Term  by 

StigdeUf  for  the  plaintiff: 

There  are  two  questions  in  this  case ;  first,  whether  a  gift  for 
21  years  in  gross,  after  a  life  in  being,  without  reference  to 
the  infancy  of  the  person  who  is  to  take,  is  void,  as  tending  to 
a  perpetuity ;  and,  secondly,  assuming  the  gift  to  Joseph  Beard, 


VOL.  XXIV.]     1822.    K.  B.     5  B.  &  ALD.  805—807.  557 

standing  by  itself,  to  be  valid,  whether  it  and  all  the  other      Bbabd 
limitations  over,  after  the  gift  to  the  first  unborn  son  of  John    wbbtoott. 
James  Beard,  are  not  void.     Here  the  gift  is  to  John  James 
Beard  for  99  years,  if  he  shall  so  long  live,  and,  after  his 
decease,  the  second  gift  is  to  *his  first  son,  lawfully  to  be      [•806] 
begotten,  for  the  like  term  of  99  years,  if  he  shall  so  long  live, 
and  to  his  issue  in  tail ;  but  every  one  was  to  take  for  99  years 
only,  and  then,  in  default  of  the  issue  of  his  first  son,  to  the 
second,  third,  fourth,  and  other  sons,  and  their  issue  in  tail,  for 
the  like  estate.    Now,  the  first  gift  to  John  James  Beard  is  valid, 
being  for  a  life  in  being ;  the  second  gift  to  his  first  son  is  also 
valid,  because  it  must  take  effect  within  21  years  and  a  few 
months!  (allowed  for  gestation)  after  a  life  in  being;  but  the 
gifts  over  to  the  issue  of  the  first  son,  of  John  James  Beard,  are 
void,  because  possibly  they  may  not  take  effect  within  21  years 
and  a  few  months  after  the  determination  of  the  life  in  being, 
viz.  John  James  Beard ;  for,  supposing  John  James  Beard  to 
die,  leaving  a  son,  and  that  son  to  marry  at  the  age  of  20,  and 
die  under  21,  leaving  a  son ;  that  son  would  not  take  the  estate 
until  he  attained  the  age  of  21  years ;  and,  therefore,  it  would 
be  unalienable  until  that  time.     The  estate,  therefore,  would,  by 
force  of  the  limitations,  be  unalienable  during  the  life  of  John 
James  Beard ;  and  if  he  died  while  his  son  was  an  infant  of  the 
age  of  one  year,  it  would  continue  unalienable  during  the  whole 
of  his  infancy,  that  is,  for  nearly  20  years,  and  if  the  latter 
married  at  20  years  of  age,  and  died  under  21,  it  would  con- 
tinue unalienable    during  the  life  of  that  son  which  would 
therefore  be  for  a  period  of  nearly  40  years  after  a  life  in 
being.     The  gift,  to  the  second  and  other  sons  of  John  James 
Beard,  in  default  of  the  issue  of  his  first  son,  is  of  course  too 
remote  and  void,  as  tending  to  a  perpetuity.    The  will  then  con- 
tains a  clause  that,  "  in  case  there  shall  be  no  issue  male  of 
J.  J.  B.,  nor  issue  of  such  issue  male  at  the  time  of  his  death, 
or  in  case  there  should  be  issue  male  at  that  *time,  and  they      [  *807  ] 
should  all  die,  before  they  attain  21,  without  lawful  issue  male, 
the  estate  is  to  go  to  Joseph  Beard,  and  his  sons.     There  is  no 
case  in  which  it  has  been  held  that  an  executory  devise  may  be 
t  See  Sugden  on  Powers,  430. 
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Bbabd  limited  to  take  effect  21  years  after  a  life  in  being,  without 
Westoott.  reference  to  the  birth  and  infancy  of  the  devisee  who  is  then  to 
take.  The  reason  why  21  years  and  a  few  months  are  in  such 
cases  allowed  as  the  period  during  which  an  estate  may  be  unalien- 
able is,  in  Stephens  v.  Stephens,^  expressly  stated  to  be,  that 
strictly  the  power  of  alienation  would  not  be  restrained  longer 
than  the  common  law  would  otherwise  restrain  it,  viz.  during 
the  infancy  of  the  first  taker,  which  cannot  reasonably  be  said 
to  extend  to  a  perpetuity.  In  Long  v.  BlackaUyl  Lord  Eenton 
says,  "  The  rules  respecting  executory  devises  have  conformed  to 
the  rules  laid  down  in  the  construction  of  legal  limitations,  and 
the  Courts  have  said  that  the  estate  shall  not  be  unalienable  by 
executory  devises  for  a  longer  time  than  is  allowed  by  the  limi- 
tations of  a  common  law  conveyance.  In  marriage  settlements 
the  estate  may  be  limited  to  the  first  and  other  sons  of  the 
marriage  in  tail,  and  until  the  person  to  whom  the  last 
remainder  is  limited  is  of  age,  the  estate  is  imalienable.*'  In 
Crooke  v.  De  Vandes,^  a  legacy  given  to  the  nephews  and  nieces 
of  the  testator,  if  at  the  end  of  SO  years  from  his  decease 
neither  of  his  two  grandsons  (both  living)  had  any  grandchild 
living,  was  considered  to  be  too  remote,  and  therefore  void.  In 
Thellusson  v.  Woodford,\\  Lord  Alvanley  said,  "  As  to  the  period 
of  21  years,  it  has  never  been  considered  as  a  term  that  may  at 

[  •SOS  ]  all  events  be  added  to  an  executory  devise  or  *trust.  I  have 
only  found  this  dictum,  that  estates  may  be  unalienable  for  lives 
in  being,  and  21  years,  merely  because  a  life  may  be  an  infant, 
or  en  ventre  sa  mere"  These  are  authorities  to  shew,  that  the 
period  allowed  by  law,  during  which  an  executory  devise  may  be 
limited  to  take  effect,  is  derived  by  analogy  from  the  period 
allowed  in  case  of  strict  settlement.  An  executory  devise,  there- 
fore, cannot  be  limited  to  take  effect  at  the  expiration  of  a  term 
in  gross  of  21  years  and  a  few  months,  after  lives  in  being.  For 
then  the  devisor  would  take  the  chance  of  the  person  who  shall 
then  become  entitled,  being  an  infant ;  in  which  case  the  power 

t  Cas.  temp.  Talb.  Forrester,  232 ;  §  0  Ves.  197 ;  11  Ves.  330. 

Vivian's  MS.  Lincoln's  Inn  Library.  ||  4  Ves.  227,  337  [see  4   H.  B. 

:  7  T.  R.  102.  205]. 
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of  alienation  would  be  restrained  longer  than  it  would  in  the       Beabd 
common  case  of  a  strict  settlement,  f  Westcott. 

Secondly,  assuming  the  gift  to  Joseph  Beard  to  be  good 
standing  by  itself,  still  it  and  all  the  limitations  over  after  the  gift 
to  the  first  imborn  son  of  John  James  Beard,  are  void,  because  it 
was  the  intention  of  the  testator  that  those  limitations  should 
take  effect,  only  in  case  the  previous  limitations  were  capable  of 
taking  effect  and  had  failed.    The  decisions  in  the  case  of  an 
excessive  execution  of  a  power,  bear  strongly  upon  this  question. 
If  a  limitation  be  void  as  not  authorised  by  the  power,  the 
remainders  dependent  upon  it,  which  if  given  immediately,  would 
have  been  good,  are  not  accelerated,  but  the  limitations  over  are 
prevented  from  taking  effect.     Alexander  v.  Alexander yX  Robin- 
son V.  HardcaaUe^^  Brudenell  v.  Elwes^W  RouUedge  v.  Dorril.^ 
In  this  last  case  Lord  Alvanlby  observes,  "  it  would  be  monstrous 
to  contend,  that  though  it  was  appointed  to  the  remainderman 
in  failure  of  the  existence  *of  persons  incapable  of  taking,  yet      [  *809  ] 
notwithstanding  they  exist,  he  should  take  as  if  it  was  well 
appointed  to  them,  and  they  had  failed.    It  is  given  upon  a 
contingency,    upon   which    there    was    no    right   to   give   it." 
Crompe  v.  Barrow \\  is  distinguishable  from  this  case.    There 
the  gift  was  in  the  alternative,  viz.  to  an  object  of  the  power 
in  one  event,  in  another  not  to  an  object  of  the  power,  and  it 
was  held,  that  on  the  happening  of  the  former  event,  the  gift  was 
good.    The  power  was  to  appoint  to  children,  and  the  appoint- 
ment was  as  to  a  moiety  to  a  daughter,  and  as  to  the  other  moiety 
to  a  son  for  life,  and  upon  his  death,  for  his  wife  and  children, 
and  in  case  he  should  die  without  leaving  a  wife  or  child,  then  as 
to  that  moiety,  to  her  daughter.    And  it  was  determined,  that 
although  the  appointment  to  the  wife  and  daughter  was  void,  yet 
that  as  the  event  did  not  happen  upon  which  that  gift  was  to  take 
place,  it  did  not  defeat  the  limitation  over  to  the  object  of  the 
power  in  the  event  provided  for,  and  which  did  happen  of  the 
son's  dying  without  leaving  a  wife  or  child  surviving  him.    The 
same  observation  applies  to  the  case  of  Longhead  v.  Phelps.ll    If 

t  See  tiiiB  point  fully  discussed  in         |!  6  B.  E.  310  (1  East,  442 ;  7  Yes. 

a  note  to  Gilbert  on  Uses,  p.  261,  381). 
3rd  edition.  f  2  B.  B.  250  (2  Yes.  Jr.  367). 

X  2  Yes.  640.  tt  4  B.  B.  318  (4  Yes.  681). 

§  1  E.  B.  467  (2  T.  B.  241).  tt  2  Black.  704. 
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BsABD  indeed,  the  limitations  over  were  not  wholly  void,  this  con- 
Wkstcott.  sequence  would  follow,  that  there  might  be  a  person  in  esse 
entitled  to  take  according  to  the  words  of  the  first  limitation  in 
the  will,  but  incapable  in  law,  and  a  remainderman  in  esse 
capable  of  taking  by  law,  but  incapable  of  taking,  because  the 
contingency  has  not  happened  which  was  to  determine  the  pre- 
ceding estate.  As  for  example,  suppose  the  gift  had  been  to 
J.  J.  B.  for  99  years,  if  he  should  so  long  live ;  remainder  to  his 
first  son  for  99  years,  if  he  should  so  long  live ;  remainder  over 
in  like  manner  to  his  issue  successively ;  remainder  to  the  other 
[  ♦810  ]  sons  and  their  *issue  for  99  years,  determinable  on  their  deaths ; 
remainder  to  the  heir-at-law  of  the  testator,  in  fee,  with  an 
executory  devise  over  as  in  this  case  to  Joseph  Beard.  Now,  the 
estates  to  John  James  Beard  and  to  his  first  son  are  good,  but  the 
estates  to  the  issue  of  the  son,  and  to  all  the  other  sons  after 
failure  of  the  issue  of  the  first  son  are  void.  Suppose  that  the 
first  son  of  J.  J.  B.  dies  a  month  old,  and  then  that  he  himself 
dies,  leaving  five  sons,  they  and  all  their  issue  are  cut  out, 
because  the  limitations  are  too  remote;  but  Joseph  Beard  is 
living,  and  desirous  to  take,  yet  is  bound  to  wait  the  death  of  his 
five  nephews  without  issue  under  21.  It  may  be  laid  down  as  a 
general  rule,  that  where  a  preceding  particular  estate  is  void  on 
account  of  a  perpetuity,  the  remainders  dependent  upon  it  are 
also  void.  It  is  clear,  that  the  testator  intended  the  prior  estate 
to  endure  until  the  period  when  the  limitation  over  was  to  take 
effect.  The  will,  therefore,  must  be  read  as  if  the  testator  had 
expressly  said,  "  I  never  mean  Joseph  Beard  to  take  in  derogation 
of  the  rights  of  the  persons  to  whom  the  estate  is  previously 
limited."  In  Proctor  y.  The  Bishop  of  Bath  and  Wells,^  there 
was  a  devise  of  an  advowson  in  fee  to  the  first  or  other  son  of  B., 
that  should  be  bred  a  clergyman  and  be  in  holy  orders,  but  in 
case  B.  should  have  no  such  son,  then  to  C.  in  fee.  The  first 
devise  was  held  to  be  void  as  depending  upon  too  remote  a 
contingency,  because  the  first  or  other  son  of  B.  could  not  take 
holy  orders  imtil  he  was  24  years  of  age,  and  the  devise  over  as 
depending  on  the  same  event,  was  held  to  be  also  void,  and  the 
Court  said,  that  the  will  would  not  admit  of  the  contingency 
t  3  E.  E.  417  (2  H.  Bl.  358). 
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being  divided  as  was  the  case  in  Longhead  v.  *Phelp8,  and  there       Bbabd 
was  no  instance  in  which  a  limitation  after  a  prior  devise  which    wbstoott. 
was  void  from  the  contingency  being  too  remote,  had  been  let  in  to      [  'sn  J 
take  effect ;  but  the  contrary  was  expressly  decided  in  the  House  of 
Lords,  in  the  case  of  The  Earl  of  Chatham  v.  TothillA   Although, 
therefore,  no  son  was  bom,  the  devise  over  was  held  void. 

Preston,  contra  : 

The  89  &  40  Geo.  III.  c.  98,  which  passed  in  consequence  of 
the  case  of  TheUusson  v.  Woodford jl  may  be  considered  as 
containing  a  legislative  declaration  of  the  law  upon  the  head  of 
objection,  namely,  the  term  of  21  years ;  for  that  statute  keeps 
within  the  boundary  of  the  rule.  It  enacts,  "  that  no  person  shall, 
by  deed,  will,  or  otherwise,  settle  or  dispose  of  any  real  or 
personal  property,  so  that  the  rents,  issues,  profits,  or  produce 
thereof  shall  be  wholly  or  partially  accumulated,  for  any  longer 
term  than  for  the  life  or  lives  of  such  grsintor,  settlor,  devisor,  or 
testator,  or  the  term  of  21  years  from  the  death  of  any  such 
grantor,  settlor,  devisor,  or  testator,  or  during  the  minority  of 
any  persons  who  shall  be  living,  or  en  ventre  sa  mere,  at  the  time 
of  the  death  of  such  grantor,  &c.  or  during  the  minority  of  any 
person  or  persons,  who,  under  the  uses  or  trusts  of  the  deed,  will, 
or  other  assurances,  directing  such  accumulations,  would  for  the 
time  being,  if  of  full  age,  be  entitled  unto  the  rents,  issues,  and 
profits,  or  the  interest  or  annual  produce  so  directed  to  be 
accumulated."  This  is  a  legislative  declaration  that  property 
may  accumulate  during  a  life  in  being,  and  21  years  after  the 
death  of  the  grantor,  &c.  A  new  qualification  is  now  ^attempted  [  *8i2  ] 
to  be  engrafted  on  the  rule,  that  the  21  years  must  be  in  respect 
of,  and  during  the  minority  oE  the  beneficial  owner ;  but  if  a 
settlor  may  select  a  person  who  cannot  alienate  for  21  years,  it 
follows,  that  the  period  during  which  the  property  may  be  unalien- 
able, may  be  a  term  of  21  years  in  gross,  without  any  reference 
to  the  minority  of  the  next  taker.  The  opinion  of  Lord  Alvanley 
in  TheUuseon  v.  Woodford,  against  such  direct  period  of  accumula- 
tion, is  a  mere  obiter  dictum,  not  warranted  by  any  authority,  and 
opposed  to  those  judicial  opinions  which  allow  that  there  may  be 

f  6  Br.  C.  C.  451.  J  8  E.  E.  104  (4  Ves.  227 ;  11  Ves.  112). 
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Bbabd      a  trust  of  accumulation  or  a  Buspense  of  ownership,  for  20  or  even 
Wbstoott.    80  years.     There  are  two  sorts  of  gifts,  viz.  gifts  to  take  effect 
by  way    of    remainder,   and  gifts  to   take    effect  by  way    of 
substitution,    or    executory    devise.    A    gift  like   the    present 
might  be  too  remote,  if  it  were  to  take  effect  by  way  of  remainder ; 
but  it  does  not  therefore  follow  that  it  may  not  be  good  by 
executory  devise,  if  it  may  operate  in  that  mode.    It  may  be 
admitted,  that  life-estates  to  persons  in  esse,  cannot  be  limited, 
except  for  lives  in  esse ;  nor  can  there  be  a  perpetual  series  of 
life-estates ;  therefore,  an  estate  cannot  be  limited  to  A.  for  life, 
remainder  to  his  first  (unborn)   son  for  life,  remainder  to  a 
grandson,  being  the  son  of  such  first  son,  for  life,  or  even  in  tail 
or  in  fee,  so  as  to  be  valid  in  favour  of  the  grandson.    In  the  case 
before  the  Court,  the  subsequent  gifts  are  not  remainders.     They 
are  limitations  for  a  term  of  years,  determinable,  and  therefore 
may  operate  by  way  of  executory  devise ;  and  it  is  clear,  that 
every  executory  devise  which  may  vest  within  the  period  of  a  life 
or  lives  in  being  and  21  years  is  good.     In  Scattergood  v.  Edgei 
I  'SIS  ]      it  was  held,   that   an    executory  interest  to  arise   *  within  a 
reasonable  time  was  good,  and  that  20,  nay  SO  years  had  been 
thought  a  reasonable  time.     So  it  is,  if  within  the  compass  of  a 
life  or  lives,  for  let  the  lives  be  ever  so  many,  there  must  be  a 
survivor,  and  it  is,  at  the  utmost,  only  the  length  of  that  life ; 
and  Lawrence,  J.  in  Thellusson  v.  Woodford,l  lays  down  the  same 
rule.    In  Jee  v.  Atidley  §  there  was  an  appointment  by  will  of 
1,000Z.,  in  default  of  issue  of  Mary  Hall,  equally  to  be  divided 
between  the  daughters  living,  (viz.  at  the  failure  of  issue)  of  John 
Jee  and  Elizabeth  his  wife.     Lord  Eenyon  said,  ''  that  neither 
real  nor  personal  estate  can  be  so  settled  as  to  be  tied  up  beyond 
lives  in  being,  and  21  years  and  a  few  months  afterwards ;  that 
if  the  expression  in  that  will  had  been  daughters  **  now  living," 
or  "  living  at  my  death,"  it  would  have  been  good ;  but  that  as 
it  stood,  it  might  be  to  those  bom  afterwards.    The  vices  of  this 
gift  were  the  contingency,  and  the  possible  suspense  for  more 
than  21  years  after  the  death  of  a  life  in  being. 

Secondly,  Assuming  the  limitations  to  all  the  imbom  sons 

t  1  Salk.  229.  §  2  B.  B.  259  (2  Yes.  jr.  365) :  and 

;  4  Yes.  at  p.  313.  see  1  B.  B.  46. 
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except  the  first  are  void,  then  the  limitation  to  Joseph  Beard,       bbabd 
and  the  subsequent  limitations,  as  far  as  they  are  within  the    wbstoott. 
compass  of  the  rules  against  perpetuities,  are  accelerated,  and 
Joseph  Beard  was  entitled  to  take  immediately  on  the  determi- 
nation of  the  estate  limited  to  John  James  Beard  sind  his  first 
son.    Besides,  even  though  this  gift  be  in  itself  too  remote,  and 
therefore  void  as  far  as  it  is  by  way  of  remainder,  it  may  be  good 
and  have  effect  in  the  contingency  which  is  expressed,  being  an 
event  which  is  within  the  limits  of  the  rule  against  perpetuities. 
In  Longhead  v.  Phelps^  a  trust  of  a  term  to  arise  on  a  contin- 
gency, that  A.  and  B.  should  *die  without  leaving  issue  male,  or      [  •814] 
that  such  issue  male  should  die  without  issue,  was  held  to  be 
too  remote  in  one  event,  and  good  in  the  other  event,  (being 
the  event  which  happened,)  viz.  A.  and  B.  having  had  a  son, 
who  died  without  issue  in  the  lifetime  of  the  survivor.    And  in 
Crompev,  Barrow, I  it  was  decided,  that  an  appointment  which 
exceeded  the  power  by  a  limitation  to  objects  not  within  the 
power,  was  void  only  as  to  the  excess.    The  power  was  to 
appoint  to  children,  and  the  appointment  was  to  a  child  for  life, 
and  after  his  decease  to  his  wife  and  children.    That  void 
limitation,  however,  did  not  defeat  or  exclude  a  limitation  over 
to  an  object  of  the  power,  limited  expressly  on  the  event  that 
such  child  should  die  without  leaving  a  wife  or  child  surviving 
him.    This  case  is  an  authority  to  shew,  that  a  void  limitation 
does  not  defeat  a  subsequent  limitation,  which  is  by  express 
language  brought  within  the  limits  of  the  rule  against  perpetui- 
ties.  That  is  precisely  the  same  case  as  this,  for,  in  this  case,  the 
express  provision,  that  there  shall  be  no  issue  of  such  issue  male 
living  at  the  time  of  his  (John  James  Beard's)  death ;  also  the 
contingency  in  case  there  shall  be  such  issue  male  at  that  time, 
and  they  shall  all  die  before  they  respectively  attain  their 
respective  ages  of  21  years,  without  lawful  issue  male,  severally 
give  the  property  in  an  event  which  does  not  infringe  on  the 
rule  against  perpetuities ;  consequently  no  rule  of  law,  connected 
with  the  learning  of  perpetuities,  denies  effect  to  such  a  gift. 

Cur.  adv.  wit. 

t  2  Sir  W.  Black.  704.  J  4  E.  E.  318  (4  Yes.  681). 

0  0  2 
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Bbard  The  following  Certificate  was  afterwards  sent: 

Wbstoott.        "  This  case  has  been  argued  before  us,  and  we  are  of  opinion, 

t  *^^^  ]  that  John  James  Beard,  the  grandson  and  heir-at-law  *of  John 
James  the  testator,  took,  under  the  said  testator's  will,  an  estate 
for  99  years,  determinable  with  his  life,  in  the  freehold  estates 
devised  to  him,  in  the  first  instance ;  and  also  in  the  leasehold 
estates  devised,  if  they  should  so  long  continue,  and  that,  upon 
his  death,  leaving  one  or  more  sons,  his  first  son  will  take  an 
estate  for  99  years,  determinable  with  his  life,  in  the  freehold 
estates,  and  what  shall  then  remain  of  the  terms  for  which  the 
leasehold  estates  are  held.  We  are  also  of  opinion,  that  all  the 
limitations  subsequent  and  expectant  upon  the  limitation  to  the 
first  son  of  John  James  Beard,  are  void. 

"  C.  Abbott 
"  J.  Bayley. 

"  G.  S.  HOLROYD. 

"W.  D.  Best." 


1822.  KIL8BY   V.  WILLIAMS   and  Others.! 

^^^'  (5  Bam.  &  Aid.  815—821 ;  S.  0.,  1  Dowl.  &  By.  476.) 

[  815  ]  A  plaintiff  paid  in  to  his  own  bankers  a  cheque  of  250/.  drawn  npon 

them  by  a  third  person,  which  they  received  without  any  objection ; 
and  in  the  course  of  the  same  day  the  drawer  of  the  cheque  paid  in  a 
sum  of  money,  part  of  which  he  particularly  appropriated,  leaving  a 
balance  unappropriated  of  2377.  The  bankers,  who  were  then  creditors 
of  the  drawer  to  a  large  amount,  wrote  on  the  next  morning  to  the 
plaintiff,  stating  that  the  cheque  was  not  paid,  but  that  they  would 
keep  it  in  the  hope  of  there  being  money  to  pay  it ;  and  on  that  day  a 
further  unappropriated  balance  was  paid  in,  making  altogether  a  sum 
exceeding  the  plaintiff's  cheque :  Held,  that,  under  these  circumstances, 
the  plaintiff  might  maintain  money  had  and  received  against  the 
bankers,  and  that  the  latter,  being  his  agents  for  receipt  of  the  money, 
could  not  appropriate  the  balance  to  the  payment  either  of  their  own 
general  account  against  the  drawer,  or  of  two  cheques  presented  on  the 
same  day,  but  subsequently  to  that  of  the  plaintiff,  and  paid  by  them. 

Assumpsit  upon  the  usual  money  counts  and  an  account  stated. 
Flea,  general  issue.    At  the  trial  at  the  Guildhall  sittings  after 

t  Cited  and  distinguished  by  Lord  Denman,  Ch.  J.  in  Boyd  v.  Emmergon 
(1834)  2  A.  &  E.  184.— B.  0. 
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last  Easter  Term  before  Abbott,  Gh.  J.  it  appeared  that  the  Kilsbt 
defendants  were  the  bankers,  both  of  the  plaintiff  and  one  Williams. 
Robertson,  and  that  on  the  18th  November,  1821,  the  plaintiff 
paid  in  at  *the  defendants'  counter,  a  cheque  of  Bobertson  on  [  *816  ] 
them  for  250Z.  The  cheque  was  received  by  their  clerk  without 
anything  being  said,  or  any  entry  made.  In  the  course  of  the 
same  day  Bobertson  paid  in  bills  for  1,6002.,  the  produce  of  which 
he  expressly  appropriated  to  the  charges  of  the  day.  This 
produce,  after  deducting  the  discount,  amounted  to  1,5792. :  the 
charges  consisted  of  bills  accepted  by  Bobertson  to  the  amount  of 
1,8422.  These  were  paid,  and  on  the  18th  November  two  cheques 
of  Bobertson,  for  502.  each,  were  also  paid.  On  the  14th  of 
November,  the  defendants  wrote  a  letter  to  the  plaintiff,  stating, 
that  the  2502.  cheque  was  not  paid,  and  that  they  would  keep  it, 
in  the  hope  of  there  being  money  to  pay  it,  and  they  promised 
Bobertson  also  to  pay  it  when  they  had  funds.  On  the  14th, 
Bobertson  paid  in  different  sums  of  money,  part  of  which  was  by 
him  specifically  appropriated  to  certain  payments,  leaving,  how- 
ever, an  unappropriated  balance  of  982.  On  the  15th  November, 
Bobertson  became  bankrupt.  During  all  these  transactions, 
the  defendants  were  in  advance  themselves  to  Bobertson 
upwards  of  9,0002.  The  Lord  Chief  Justice  left  it  to  the  jury 
to  say,  whether  the  cheque  for  2502.  was  presented  on  the  18th, 
before  the  two  cheques  for  502.  each,  which  the  jury  found  in  the 
affirmative  ;  and  he  directed  them  in  that  case  to  find  for  the 
plaintiff,  on  the  ground,  that  on  the  14th  November  they  had, 
exclusively  of  their  own  account,  a  balance  of  more  than  2502. 
due  to  Bobertson  in  their  hands,  and  that  under  the  circum- 
stances they  had  no  right  to  appropriate  that  balance  in 
reduction  of  their  own  account.  The  jury  accordingly  found  a 
verdict  for  the  plaintiff,  damages  2502.    And  now, 

Campbell  moved  for  a  new  trial,  and  contended,  that  here  [  817  ] 
there  was  no  specific  appropriation  by  Bobertson  of  this  money 
to  the  payment  of  the  plaintiffs  cheque,  and  therefore,  the 
defendants  had  a  right  to  appropriate  the  balances  of  2872.  and 
982.  to  the  reduction  of  their  own  account :  WUUams  v.  Everett  A 
t  13  R.  R.  315  (14  East,  682). 
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KiLBBT      In  De  Bemales  v.  FiMer,\  the  money  was  specifically  paid  in  to 
Williams,    discharge  a  particular  bill ;  and  therefore,  the  Court  held,  that 
an  action  would  lie  against  the  bankers  there,  who  being  the 
persons  with  whom  the  bill  was  deposited,  were  to  be  considered 
as  the  holders'  agents  for  receiving  the  money  due  upon  it.    Bat 
that  is  not  the  case  here.    The  promise  in  the  defendants'  letter, 
that  they  would  hold  the  cheque  in  the  hope  of  there  being  money 
to  pay  it,  could  only  mean  that  they  would  keep  it,  and  when 
their  own  balance  was  discharged,  would  appropriate  the  next 
money  paid  in  by  Bobertson,  to  the  discharge  of  this  cheque. 
Buty  secondly,  they  had  a  right  to  take  into  account  the  two 
cheques  for  502.  paid  on  the  18th,  and  then,  even  if  the  balance 
of  the  14th  be  added,  there  will  only  be  a  balance  of  2302.  in 
their  hands.    And,  unless  they  had  the  full  amount  of  2501.  in 
their  hands,  they  were  not  bound  to  pay  the  cheque.    Now  it  is 
clear,  they  had  a  right  to  deduct  the  payments  of  the  two  cheques 
for  502.    For  they  were  paid  prior  to  the  letter  written  by  the 
defendants,  and  were  part  of  the  charges  of  the  day  to  which  the 
sum  of  1,6792.  was  subjected.    And  the  circumstance  of  their 
being  paid  in  subsequently  to  the  one  for  2502.  cannot  affect  the 
question.    Till  the  end  of  the  day  the  bankers  could  not  tell 
[•818  1      whether  the  cheque  for  2502.  would  be  honoured  *at  all.     For, 
till  then,  they  could  not  tell  what  sums  Bobertson  would  pay 
in  to  his  accoimt,  or  what  drafts  he  might  make  on  them  in  the 
course  of  the  day.    If  this  rule  be  not  adopted,  it  will  render  it 
necessary  for  bankers  in  future  to  file  their  cheques  as  received, 
in  order  to  ascertain  their  priority,  and  they  will  not  be  able  to 
pay  any  in  the  course  of  the  day,  except  at  their  own  risk.    This 
may  produce  serious  evil  to  individuals,  whose  credit  may  be 
affected  by  the  bsinkers'  hesitation  to  pay  their  drafts.    Here, 
the  bankers  were  the  plaintiff's  agents  to  receive  the  money  for 
this  cheque,  in  case  Bobertson  had  paid  in  any  specifically  for 
that  purpose.    But  he  paid  it  in  generally,  and  then  they  had  a 
right  to  set  it  off  against  their  general  balance. 

Abbott,  Gh.  J. : 
It  is  found  as  a  fact  by  the  jury  in  this  case,  that  prior  to  the 
t  13  E.  B.  321,  w.  (14  East,  690,  ».)• 
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payments  made  by  the  defendants  on  the  18th  of  November,  the      Kilbbt 
cheque    in    question  was  presented  to  them.    At    that  time    Williams. 
Bobertson  owed  them  a  large  balance,  and  the  question  is,  what 
was  the  effect  of  the  presentment  under  such  circumstances? 
At  the  outset  of  this  cause,  I  thought  that  it  was  the  duty  of 
bankers    under  such  circumstances,  immediately  to  tell    the 
person  presenting  a  cheque  for  payment,  that  they  had  no  suffi- 
cient funds  to  honour  it.    But  it  was  urged  by  Mr.  Scarlett,  and 
I  thought  there  was  great  weight  in  the  argument,  that  this 
might  be  productive  of  serious  inconvenience,  inasmuch  as  it  is 
often  impossible  to  ascertain  till  the  close  of  the  day  at  the 
clearing  house,  what  sums  of  money  may  be  paid  in  to  each 
particular  account,  and  what  are  the  drafts  upon  it.    I  think, 
therefore,  that  the  defendants  might,  in  this  case,  receive  the 
cheque  in  question,  subject  to  its  being  *honoured,  or  not,      [  •BiQ  l 
according  to  the  course  of  Bobertson's  dealing  with  them  in  that 
day.    Now,  on  that  day  Bobertson  discounted  with  them  bills  to 
the  amount  of  1,6792.,  which  sum  he  directed  should  be  applied 
to  the  charges  of  that  day,  and  after  providing  for  the  three 
Manchester  bills,  there  remained,  unappropriated,  the  sum  of 
2872.     So  the  account  stood  on  the  ISth,  exclusive  of  the  two 
cheques  of  502.  each,  which  the  jury  have  found  were  presented 
subsequently  to  the  cheque  in  question.    And  if  the  balance, 
instead  of  being  2872.,  had  exceeded  2502.,  I  should  have  had  no 
doubt  that  the  defendants  were  bound  to  appropriate  it  to  the 
payment  of  the  plaintiff.    For  when  they  received  the  cheque 
from  him,  they  became  his  agents  to  receive  the  money  upon  it 
as  early  as  possible,  and  if  they  could  be  allowed  to  appropriate 
the  money  received  by  them  to  the  payment  of  subsequent 
cheques,  it  would  be  doing  great  injustice  and  injury  to  their 
own  customer.    But  I  doubted  at  the  trial,  whether  they  would 
be  bound  to  pay  the  cheque  in  part.     On  the  14th  of  November, 
however,  a  letter  is  written  by  them,  in  which  they  state  that 
the  cheque  was  not  paid,  and  that  they  would  keep  it  in  the  hope 
of  there  being  money  to  pay  it.    In  the  course  of  that  day  money 
was  paid  in,  part  of  which  was  specifically  appropriated,  leaving 
a  balance  unappropriated  of  982.    This  sum  being  added  to  2872., 
exceeds  the  amount  of  the  cheque  in  question ;  and  I  think,  that 
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KIL8BT      under  these  circumstances,  the  defendants  were  liable  to  pay  it, 
WiLLiAHe.    in  preference  both  to  the  two  of  502.  each,  and  to  their  own 
balance.    I  am  therefore  of  opinion,  that  the  verdict  is  right. 

[  820  ]       Bayley,  J. : 

I  am  of  the  same  opinion.  The  case  of  De  Bemales  v.  Fuller 
decided,  that  where  a  customer  paid  in  money  to  be  applied  to 
take  up  a  particular  bill  deposited  with  tiie  banker,  and  the 
banker  appropriated  it  to  the  payment  of  his  general  balance, 
the  holder  of  the  bill  might  maintain  money  had  and  received 
for  it.  For  being  the  agent  of  the  holder,  he  must  exert  the 
same  vigilance  as  the  holder  himself  would  have  done.  Here, 
on  the  morning  of  the  18th  November,  the  cheque  was  paid  in 
by  the  plaintiff,  and  from  that  moment  the  defendants  became 
his  agents  to  receive  the  money  upon  it.  If  the  defendants  had 
not  been  the  plaintiff's  bankers,  he  would  have  immediately 
demanded  the  money  due  upon  the  cheque,  and  then  they  must 
have  either  paid  him,  or  if  they  had  refused  payment,  he  might 
have  had  immediate  recourse  to  Bobertson.  In  either  case  he 
would  have  had  the  advantage  of  the  priority  of  his  presentment 
over  the  holders  of  the  two  cheques  for  SOL  each.  Now  he 
ought  not  to  be  placed  in  a  worse  situation,  because  he  was  a 
customer  of  the  defendants.  At  the  end  of  the  18th  November, 
the  balance  unappropriated  was  287!.,  excluding  the  two  cheques 
for  501.,  for  the  reason  which  I  have  before  given,  and  if  the  case 
had  stopped  here,  the  plaintiff  would  only  have  been  entitled  to 
a  verdict  for  that  amount.  But  then,  on  the  14th  November,  a 
similar  balance  of  982.  unappropriated  was  paid  in  by  Bobertson, 
which  made  a  sufficient  fund  for  the  payment  of  the  plaintiff^s 
demand.  I  think  that  these  sums  could  not  legally  be  appro- 
priated by  the  defendants  to  the  payment  of  their  own  balance, 
or  to  that  of  cheques  subsequently  presented.  The  verdict  there- 
fore is  right. 

[  821  ]  HOLROYD,  J.  : 

I  am  of  the  same  opinion.  The  bankers  receive  this  cheque 
from  the  plaintiff  without  any  objection,  and  they  were,  therefore, 
bound,  as  agents  for  the  plaintiff,  to  apply  in  payment  of  it  the 


VOL.  XXIV.]        1822.    K.  B.    5  B.  &  ALD.  821.  569 

first  monies  received  from  Bobertson,  not  specifically  appropriated      Kilsbt 
by  him  to  the  payment  of  other  demands.    And  I  think,  there-     williamb. 
fore,  that  they  were  bound  to  pay  it  in  preference  to  other  cheques 
subsequently  presented,  and  also  to  the  balance  due  from  Bobert- 
son  to  themselves. 

Bbst,  J. : 

As  to  the  balance  of  98Z.,  it  is  clear  that  the  defendants  were 
bound  to  apply  that  in  payment  of  the  plaintiff's  cheque,  in  con- 
sequence of  their  own  letter,  by  which  they  undertook,  on  the 
14th,  to  apply  any  money  coming  in  for  that  purpose.  As  to  the 
other  sum  of  287Z.,  I  entirely  concur  in  the  opinion  pronounced 
by  the  rest  of  the  Court. 

Rule  refused. 


Ex  PARTE  WHATTON.  1822. 

(5  Bam.  &  Aid.  824—825.)  JuneS. 

Where  a  bailiff  had  written  to  an  attorney  for  writs,  which  the  latter  [  824  ] 
sent  without  knowing  anything  of  the  parties  or  ciroumstances ;  but 
the  bailiff  never  represented  himself,  nor  had  he  been  considered  as  an 
attorney ;  nor  had  he  looked  for  any  profit  upon  the  law  proceedings : 
Held,  that  this  was  not  a  case  within  the  22  Qeo,  II.  c.  46,  s.  11,-**  but, 
that  it  was  a  most  improper  practice,  which  the  Court,  in  virtue  of  its 
general  jurisdiction  over  attorneys,  would  punish  severely. 

A  RULE  nisi  had  been  obtained,  calling  upon  J.  W.  Whatton, 
an  attorney  of  this  Court,  to  shew  cause  why  he  should  not  be 
struck  off  the  roll,  for  having  acted  as  the  agent  of  John  Radford, 
a  person  not  qualified  to  act  as  an  attorney,  and  for  permitting 
his,  Whatton's  name,  to  be  used,  upon  the  account  and  for  the 
profit  of  Badford,  and  for  sending  process  to  Radford,  thereby 
making  him  to  appear  to  act  or  practise  as  an  attorney  of  this 
Court,  knowing  him  not  to  be  qualified.  The  rule  also  called 
upon  J.  Radford  to  shew  cause  why  he  should  not  be  committed 
to  the  prison  of  this  Court.  The  22  Geo.  II.  c.  46,  s.  11,1  recites, 
that  persons  not  attornies,  do,  in  conjunction  with,  and  by  the 

t  Bepealed  S.  L.  B.  Act,  187 1 .  The  pear  to  alter  the  effect  of  the  decision 
section  is  reproduced,  with  the  addi-  here  reported,  by  6  &  7  Vict.  c.  73, 
tion  of  some  words  which  do  not  ap-      s.  32. — B.  C. 
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Bx  parte  contrivance  of  persons  who  are  attomies,  intrude  themselves  into 
HATTON.  ^^^  practise  in  the  business  of  attomies,  &c.  &c.  and  then  enacts, 
''  that  if  an  attorney  shall  act  as  agent  for  any  person  not  duly 
qualified,  or  permit  his  name  to  be  made  use  of  upon  the  account 
of  or  for  the  profit  of  any  unqualified  person  or  persons,  thereby 
to  enable  him  to  appear  and  act  as,  or  practise  in  any  respect  as 
an  attorney,  knowing  him  not  to  be  duly  qualified,  the  attorney 
shall  be  struck  off  the  roll,  and  the  Court  may  commit  the 
unqualified  person  to  the  prison  of  the  Court,  for  any  term  not 
exceeding  a  year." 

This  case  was  heard  last  Term,  and  the  matter  was  referred  to 
the  Master,  who  now  reported  the  following  facts  to  the  Court : 
Badford,  who  was  a  bailiff,  had,  upon  several  occasions,  written 
to  Whatton,  the  attorney,  for  write,  and  the  latter  accordingly 
[  *826  ]  sent  such  writs,  ^without  knowing  anything  of  the  parties  or  the 
circumstances,  but  Badford  never  represented  himself  as  an 
attorney,  nor  had  been  considered  as  such.  He  was  well  known 
to  be  a  bailiff,  and  his  offers  to  his  employers  had  always  been 
to  collect  debts  for  them,  and  (if  necessary  to  sue  for  them)  to 
employ  an  attorney.  He  never  looked  for  any  profit  upon  the 
law  proceedings,  but  merely  payment  for  the  service  of  the  writ. 
The  attorney  had  no  profit  beyond  the  profit  usually  charged 
upon  suing  out  the  writ ;  and  this  he  expected  the  bailiff  to 
receive  for  him  and  account  for. 

Abbott,  Ch.  J. : 

Upon  the  facts  reported  to  us  by  the  Master,  we  are  of  opinion 
that  this  is  not  a  case  within  the  Act  of  Parliament,  but  at  the 
same  time  we  think  that  this  is  a  most  improper  practice.  It  is 
the  duty  of  an  attorney  to  communicate  with  his  clients,  and  to 
give  his  attention  to  their  concerns.  If  a  bailiff  be  allowed  to 
obtain  writs  in  the  manner  stated  in  this  report,  the  client  will 
be  wholly  deprived  of  that  attention  which  he  ought  to  receive 
from  the  attorney ;  and  although  this  case  be  not  within  the 
statute,  still  the  Court,  in  virtue  of  its  general  jurisdiction  over 
attornies,  have  the  power  of  restraining  this  practice ;  and  if 
repeated  they  will  be  disposed  to  visit  it  very  severely.  But,  as 
this  is  the  first  time  that  such  a  matter  has  been  presented  to 
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the  consideration  of  the  Court,  we  do  not  think  it  right  to  order      Ex  parte 
the  attorney  to  be  struck  off  the  roll  in  this  instance ;  but  we 
think  the  purposes  of  justice  will  be  sufficiently  answered  by 
ordering  that  this  rule  shall  be  discharged,  on  payment  of  the 
costs  by  the  attorney. 

Ride  discharged  on  payment  of  coats,  accordingly. 


FAKEANT  v.  THOMPSON.  1822 

June  10. 
(5  Bam.  &  Aid.  826-^30 ;  S.  C,  2  DowL  &  Ey.  1.)  

Where  certain  mill  machinery,  together  with  a  mill,  had  been  demised  >-  ^ 
for  a  term  to  a  tenant,  and  he,  without  permiasion  of  his  landlord, 
severed  the  machinery  from  the  mill;  and  it  was  afterwards  seized 
under  &Ji./a.  by  the  sheriff,  and  sold  by  him :  Held,  that  no  property 
passed  to  the  vendee,  and  that  the  landlord  was  entitled  to  bring  trover 
for  the  machinery,  even  during  the  continuance  of  the  term. 

Tbover  for  mill  machinery.  At  the  trial  before  Abbott,  Gh.  J. 
at  the  Middlesex  sittings  after  Easter  Term,  the  following 
appeared  to  be  the  facts  of  the  case.  On  the  10th  of  July,  1820, 
the  plaintiff  agreed,  by  an  instrument  in  writing,  to  purchase  of 
one  Bichards,  for  the  remainder  of  a  term  of  99  years,  certain 
premises  at  Cudham,  in  Kent,  on  which  Richards  had  erected  a 
wind-mill,  with  the  appurtenances,  the  same  having  been  demised 
to  him  for  the  term  of  99  years,  at  a  yearly  rent  therein 
mentioned ;  and  the  agreement  contained  a  stipulation  on  the 
part  of  the  plaintiff,  to  grant  a  lease  of  the  premises  to  Bichards, 
for  the  term  of  80  years,  at  the  yearly  rent  of  801.  The  plaintiff 
paid  the  purchase-money,  and  Richards  became  his  tenant,  and 
paid  rent  according  to  agreement.  In  September,  1821,  Richards 
offered  to  sell  to  the  defendant,  Thompson,  part  of  the  machinery 
of  the  mill,  which  he  was  then  about  to  remove  to  Grays,  in 
Essex.  A  day  was  fixed  for  bringing  the  machinery  to  Grays, 
and  it  was  then  agreed  that  Thompson  and  his  millwright  should 
meet  Richards  at  Grays,  for  the  purpose  of  purchasing  the 
machinery.  The  machinery  was  severed  by  the  tenant  from  the 
mill,  and  while  on  the  road  from  Cudham  to  Grays  was  seized 
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Fabraitt  in  execution  by  the  sheriff  under  dkji.fa.  at  the  suit  of  a  third 
Thompson,  person,  and  the  defendant  afterwards  became  the  purchaser, 
under  the  sheriff.  It  was  contended  at  the  trial,  that  the  plaintiff 
was  not  entitled  to  recover,  because  the  purchase  by  the  defen- 
dant under  the  execution  was  equivalent  to  a  sale  in  market  overt, 
[  *827  ]  *and  that  the  property  was  thereby  changed,  and  that  the  plain- 
tiff ought  to  have  brought  his  action  against  the  sheriff  for 
wrongfully  selling  the  goods ;  and,  secondly,  that  as  the  goods 
were  in  possession  of  the  tenant  under  a  demise,  trover  would 
not  lie  for  them  during  the  term.  The  plaintiff  obtained  a  ver- 
dict, but  the  LoBD  Chief  Justice  gave  leave  to  the  defendant  to 
move  to  enter  a  nonsuit,  and 

Scarlett  now  moved  accordingly  : 

This  action  is  not  maintainable  against  the  defendant. 
Assuming  that  Farrant  might  have  sued  the  sheriff  or  the 
plaintiff  in  the  execution,  still,  the  defendant  being  a  honcLfide 
purchaser  without  notice  imder  a  fi.  fa.^  is  not  liable.  In 
Manning's  case!  it  was  resolved  that  a  sale  by  the  sheriff  by  force 
otskji.fa.  should  stand,  although  the  judgment  be  afterwards 
reversed ;  for  the  sheriff  who  made  the  sale  had  lawful  authority 
to  sell,  and  by  the  sale  the  vendee  had  an  absolute  property  in  the 
term.  In  Doe  v.  Thoml  it  was  held,  that  if  a  sheriff  sell  a  term 
under  a  writ  otfi.fa.^  which  is  afterwards  set  aside  for  irregular- 
ity, and  the  produce  of  the  sale  be  directed  to  be  returned  to  the 
termor,  the  termor  cannot  maintain  ejectment  to  recover  his  term 
against  the  vendee  under  the  sheriff.  But,  secondly,  the  goods 
being  in  possession  of  the  tenant,  under  a  demise,  trover  was  not 
maintainable.  The  tenant  was  entitled  to  the  use  of  them  during 
the  term,  and  the  landlord  cannot,  therefore,  maintain  trover ; 
he  can  maintain  no  action,  except  for  waste  or  injury  done  to  the 
inheritance.  In  Gordon  v.  Harper^  the  goods  leased  as  furniture 
were  wrongfully  taken  in  execution  by  the  sheriff;  and  it  was 
[  *828  ]  *held,  that  during  the  term,  trover  was  not  maintainable  against 
the  sheriff  by  the  landlord,  because  the  latter  had  not  the  right 
of  possession.    That  case  is  expressly  in  point. 

t  8  Co.  Eep.  191.  \  14  B.  R.  485  (1  M.  &  S.  42o). 

§  4  R.  R.  369  (7  T.  R.  9). 
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Abbott,  Ch.  J. :  Fabbant 

I  thought  at  the  trial,  and  still  think,  that  there  is  a  material  Thompbok. 
distinction  between  this  case  and  that  of  Gordon  v.  Harper  A  In 
that  case  the  goods  removed  were  personal  chattels,  and  the 
tenant  had  not  by  any  wrongful  act  put  an  end  to  his  qualified 
possession  of  them.  Here,  however,  they  consisted  of  machinery 
annexed  to  the  mill,  and  formed  parcel  of  the  inheritance,  and, 
when  wrongfully  severed,  became  the  property  of  the  reversioner. 
As  to  the  other  point,  the  sheriff  wrongfully  took  the  goods  of  the 
plaintiff,  instead  of  those  of  the  tenant ;  he  could  acquire  no  title 
by  his  wrongful  act,  and  could  therefore  convey  no  title  to  the 
defendant. 

Batlet,  J. : 

I  am  of  the  same  opinion.  This  case  is  distinguishable  from 
Gordon  v.  Harper  in  two  particulars ;  first,  there  the  goods 
removed  were  personal  chattels,  and,  at  the  time  of  the  seizure, 
continued  to  be  in  the  qualified  possession  of  the  tenant,  which 
the  lessor  agreed  the  lessee  should  have.  Here  the  goods  were 
parcel  of  the  inheritance,  and  let  to  the  tenant  to  be  used,  during 
the  term,  in  a  particular  way,  viz.  in  that  particular  place,  and 
he,  by  his  own  act,  put  an  end  to  that  quaUfied  possession. 
They  are  not  in  principle  distinguishable  from  trees,  which  are 
parcel  of  the  inheritance ;  to  the  use  of  which  the  tenant  has 
only  a  qualified  right  during  his  term.  If,  however,  they  are 
^separated  by  his  own  wrongful  act,  or  the  act  of  God,  the  tenant  f  *82!)  ] 
has  no  right  to  the  use  during  his  term,  but  they  become  abso- 
lutely vested  in  the  person  who  has  the  next  estate  of  inheritance. 
They  then  become  his  goods  and  chattels.  Here  the  removal 
was  intended  to  be  permanent,  and  the  chattels,  when  severed 
wrongfully,  did  not  thereby  become  the  property  of  the  wrong- 
doer, but  of  the  landlord. 

HOLROYD,  J. : 

I  think  trover  the  proper  remedy.     The  machinery  was  let 
together  with  the  mill,  and  was  part  of  the  mill.     It  was  a  part 
of  the  inheritance  until  the  demise  was  made  ;  when  the  demise 
t  4  E.  E.  369  (7  T.  E.  9). 
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Fabbakt  took  place,  it  continaed  part  of  the  inheritance  of  the  landlord, 
Thompson.  ^^^  V^^  ^^  ^  chattel  real  in  the  hands  of  the  tenant  in  possession. 
By  the  lease  or  agreement  the  tenant  has  the  use,  not  the 
dominion,  of  the  property  demised;  and,  therefore,  when  he 
separated  any  part  of  it,  to  convert  it  from  a  chattel  real  to  a 
chattel  personal,  his  right  of  using  it  was  at  an  end  for  any  legal 
purpose,  that  right  being  only  to  use  it  in  the  state  in  which  it 
was  before.  In  the  case  of  a  lease  of  a  house,  if  a  tenant  pulls 
down  any  part  of  it  wrongfully,  and  not  for  the  purpose  of  repair, 
so  as  to  constitute  waste,  the  person  who  has  the  first  estate  of 
inheritance  has  a  right  to  the  materials  of  which  that  house  was 
before  composed ;  and  I  apprehend  he  has  a  right  to  an  immediate 
possession  of  those  materials,  in  the  like  manner  as  he  has  a 
right  to  the  immediate  possession  of  timber,  where  it  is  severed 
from  the  inheritance.  In  that  case,  when  detached,  either  by 
the  wrongful  act  of  the  tenant  himself,  or  by  the  act  of  (rod,  it 
immediately  becomes  the  goods  and  chattels  of  the  person 
entitled  to  the  first  estate  of  inheritance,  and  the  right  which  had 
[  *830  ]  been  for  some  time  vested  in  the  tenant  *has  ceased.  I  think 
that  the  tenant's  right  was  put  an  end  to  in  this  case  by  the 
separation  of  the  machinery  for  an  unlawful  purpose,  which  was 
his  own  wrongful  act ;  and  that,  being  the  goods  and  chattels  of 
the  landlord,  as  the  person  who  had  the  first  estate  of  inheritance 
in  the  mill,  the  tenant  could  have  no  right  to  use  them  as  chattels 
personal,  but  only  while  they  were  part  of  the  chattel  real ;  and, 
upon  the  separation,  the  whole  of  the  property  became  immedi- 
ately vested  in  the  landlord. 

Best,  J.  concurred. 

Rule  refused. 
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KOOYSTRA  V.   LUCAS   and   0THER8.t  1822. 

(5  Bam.  &  Aid.  830— 83fi  ;  8.  C,  1  Dowl.  &  By.  506.)  JtwwJO. 

By  lease  granted  in  1814,  to  take  effect  from  1820,  certain  houses,  [  ^^^  ^ 
together  with  a  piece  of  ground,  which  was  part  of  an  adjoining  yard, 
were  leased  to  a  tenant,  together  with  all  ways  with  the  said  premises 
or  any  part  thereof  used  or  enjoyed  hefore.  At  the  time  of  granting  the 
lease  the  whole  of  the  yard  was  in  the  occupation  of  one  person,  who 
had  always  used  and  enjoyed  a  certain  right  of  way  to  every  part  of 
that  yard :  Held,  that  the  lessee  was  entitled  to  such  right  of  way  to  the 
part  of  the  yard  demised  to  him. 

Declaiution  stated  that  one  John  Heaton  was  seised  in  fee  of 
the  premises  demised  to  the  plaintiff,  and  of  other  premises, 
called  Sprang's  Dairy,  with  a  certain  yard  thereto  belonging,  with 
the  appurtenances  situate  in  the  parish  of  St.  Mary-le-bone,  and 
being  so  seised,  on  the  14th  January,  1814,  by  indenture  between 
the  said  John:  Heaton  of  the  first  part,  the  Duke  of  Portland  of 
the  second  part,  and  the  plaintiff  of  the  third  part,  the  said  John 
Heaton  demised  to  the  plaintiff  certain  ground,  messuages,  or 
tenements,  and  premises  in  the  said  indenture  more  particularly 
mentioned,  comprising,  and  among  other  premises,  a  piece  or 
parcel  of  ground,  then  part  of  the  premises  called  Sprang's  Dairy, 
together  with  all  courts,  yards,  ways,  &c.  to  the  said  demised 
premises  belonging,  or  with  any  part  thereof  used  or  enjoyed, 
habendum  to  plaintiff  for  *33  years.  Declaration  then  averred,  [  •ssi  ] 
that  the  plaintiff  entered,  and  that  long  before  and  at  the  time  of 
making  the  indenture,  and  whilst  the  said  John  Heaton  was  so 
seised  as  aforesaid,  the  occupiers  for  the  time  being  of  the  said 
piece  of  ground  so  comprised  in  the  said  demised  premises,  and 
being  part  of  Sprang's  Dairy,  had  been  used  to  have  and  enjoy  a 
certain  way  from  and  out  of  the  same  piece  or  parcel  of  ground, 
through  a  certain  shed,  being  also  part  of  Sprang's  Dairy,  into 
and  over  the  said  yard,  thence  into,  through,  and  along  a 
passage  or  gateway,  unto  and  into  Oxford  Street,  and  so  from 
thence  back  again,  into,  through,  and  along  the  said  passage  or 

t  Explained  and  distinguished  in  by  the  Judges  of  the  Queen's  Bench 

the  judgment  of  Kelly,  C.  B.  in  Division  in /Tay  v.  OxZ«y(  1875)  L.  E. 

Langley  v.  Hammond  (1868)  L.  R.  3  10  Q.  B.  360 ;  44  L.  J.  Q.  B.  210. 

Ex.   161;    37  L.  J.  Ex.  118.    The  And  see  Barkshire  v.  Orubb  (1881) 

latter  judgment  is  again  criticised  18  Ch.  D.  616,  621.— B.  0. 
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KooTSTRA  gateway,  unto,  into,  through,  and  over  the  said  yard,  unto,  into, 
LuoAB.  ^^^  through  the  said  shed,  into  the  same  piece  or  parcel  of 
ground,  for  themselves  and  their  servants,  on  foot  and  with  cattle 
and  carts,  and  carriages,  to  go,  return,  pass  and  repass,  &c.  for 
the  convenient  use  and  occupation  of  the  same  piece  or  parcel  of 
ground ;  by  reason  whereof,  the  plaintiff,  as  the  occupier  of  the 
said  piece  or  parcel  of  ground,  was  entitled  to  have,  use,  and  enjoy 
the  said  way,  &c. ;  yet  the  defendants  put,  placed,  and  deposited 
divers  large  quantities  of  timber,  &c.  upon  certain  parts  of  the 
said  way,  by  which  plaintiff  had  been  obstructed  in  the  use  of 
the  said  way.  In  another  count  it  was  stated,  that  Heaton  was 
seised  in  fee  of  certain  premises  called  Sprang's  Dairy,  (comprising, 
amongst  other  things,  the  piece  or  parcel  of  land  demised  to  the 
plaintiff,)  together  with  a  certain  yard  thereunto  belonging,  and 
being  so  seised,  by  indenture  made,  &c.  demised,  leased,  and  set 
unto  the  plaintiff,  the  said  last-mentioned  piece  or  parcel  of  land, 
amongst  other  premises,  with  the  appurtenances,  together  with 
a  certain  way  for  himself,  &c.  and  his  assigns,  occupiers  of  the 
[  *8S2  ]  said  last-mentioned  piece  or  ^parcel  of  land,  with  the  appurten- 
ances, and  his  and  their  servants,  from  the  said  public  street, 
called  Oxford  Street,  unto,  into,  through,  and  along  a  certain 
other  gateway,  and  from  thence  unto,  into,  through,  over,  and 
along  the  said  last-mentioned  yard,  and  from  thence  unto,  into, 
and  through,  a  certain  other  shed  or  building,  part  of  the  said 
last-mentioned  premises,  called  Sprang's  Dairy,  into  the  said  last- 
mentioned  piece  or  parcel  of  land,  and  so  back  again  from  the 
same  piece  or  parcel  of  land,  through  the  said  last-mentioned  shed 
or  building,  unto,  into,  through,  over,  and  along  the  said  last- 
mentioned  gateway,  unto  and  into  the  said  pubKc  street  called 
Oxford  Street,  to  go,  return,  pass,  and  repass  on  foot  and  with 
cattle,  carts,  and  other  carriages.  Plea,  not  guilty.  At  the  trial, 
before  Abbott,  Gh.  J.  at  the  Middlesex  sittings  after  last  Easter 
Term,  the  following  facts  appeared  in  evidence.  The  way  claimed 
by  the  plaintiff  was  from  Oxford  Street,  through  a  gateway, 
between  the  houses  Nos.  71  and  72,  on  the  north  side  of  that  street, 
to  a  yard  behind  those  houses,  in  one  corner  of  which,  immediately 
behind  the  house  No.  70,  of  which  the  plaintiff  was  the  lessee, 
he  had  built  a  coach-house  and  stable.    By  lease  of  the  14th 
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January,  1814,  John  Heaton,  by  the  appointment  of  the  Duke  of     Kootstra 
Portland,  demised  to  the  plaintiff  a  piece  or  parcel  of  ground,       lucas. 
with  the  two  tenements  Nos.  69  and  70,  on  the  north  side  of 
Oxford  Street  thereon,  and  therein  described  as  abutting  north 
upon  Sprang's  Dairy,  in  part ;   and  as  the  same  then  were  in 
possession  of  the  plaintiff  and  Catherine  Bagerly,  (the  ground 
plot  of  the  premises  being  described  as  particularly  delineated  in 
the  plan  drawn  in  the  margin  thereof,)  together  with  all  ways, 
passages,  &c.  to  the  said  premises  belonging  or  therewith,  or 
with  any  part  thereof,  used  and  enjoyed :  habendum,  from  the 
*6th  of  July,  1820,  (when  the  old  leases  would  expire),  for  38      [  *833  ] 
years.    By  the  plan  in  the  margin  of  the  lease,  the  spot  of  ground 
upon  which  the  plaintiff  had  built  his  coach-house  and  stables, 
was  described  as  part  of  the  premises  demised  under  the  name  of 
"  a  cow-shed  part  of  Sprang's  Dairy."    On  the  29th  of  April,  1814, 
Mr.  Heaton,  by  the  appointment  of  the  Duke  of  Portland, 
granted  to  Messrs.  Hayward,  then  of  No.  73,  Oxford  Street,  a 
reversionary  lease  of  the  rest  of  the  dairy,  to  commence  on  the 
6th  April,  1820,  and  there  was  no  mention  of  any  right  of  way 
having  been  reserved  to  the  plaintiff.     On  the  18th  March,  1820, 
Hayward  granted  Sprang  (who  had  occupied  the  dairy  for  some 
years)  a  lease  of  that  part  of  the  dairy  demised  to  them  for  the 
whole  of  their  term,  wanting  five  days,  and  reserved  a  right  of 
way  to  the  occupiers  of  Nos.  71  and  72,   down  the  gateway. 
Sprang  afterwards  assigned  his  interest  to  the  defendants.     It 
appeared,  that,  at  the  time  of  the  granting  the  lease  in  1814,  and 
for  many  years  before,  the  yard  in  question  had  been  in  the  pos- 
session of  one  person,  who,  of  course,  had  used  the  gateway  as  a 
way  for  his  horses  and  cattle  to  every  part  of  the  yard.     The 
obstruction  of  the  way  was  proved  as  laid  in  the  declaration. 
The  LoBD  Chief  Justice  was  of  opinion,  that  the  plaintiff  was 
entitled  to  the  right  of  way  claimed  for  himself  and  cattle  to  the 
spot  of  ground  on  which  he  had  built  his  stable  and  coach-house, 
that  being  a  part  of  the  demised  premises  to  which  such  a  way 
had  been  used  previously  to  1814. 

Gumey  now  moved  for  a  new  trial,  and  contended,  that  the 
plaintiff  had  acquired  no  such  right  of  way  by  the  terms  of  the 
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KooTSTBA  lease  in  1814.  If  the  lessor  had  intended  to  grant  such  a  right 
Lucas.  ^*  ^^7  ^^  *^^*  claimed,  it  *would  have  been  expressly  mentioned 
[  *834  ]  in  the  lease.  Now  the  premises  demised,  were  described  to  be  in 
the  same  condition  as  they  were  lately  In  the  possession  of  the 
plaintiff  and  Catherine  Bagerly.  The  spot  of  ground  in  respect 
of  which  the  right  of  way  is  claimed,  was  not  in  the  possession  of 
the  plaintiff  before  the  new  lease  took  effect,  and  he  had  no  right 
of  way  whatever  through  the  gateway  to  the  back  part  of  his  pre- 
mises in  Sprang's  Dairy.  There  being  no  express  mention  of 
such  a  right  of  way,  it  could  not  have  been  the  intention  of  the 
lessor  to  grant  it. 

HOLBOYD,  J.  :t 

I  am  of  opinion,  that  by  the  terms  of  the  lease  in  1814,  the 
plaintiff  is  entitled  to  a  right  of  way  through  the  gateway,  to  the 
piece  of  ground  on  which  he  has  since  built  his  stables.  That 
piece  of  ground  formerly  constituted  a  part  of  the  yard  called 
Sprang's  Dairy,  and  the  occupier  of  that  yard,  before  and  at  the 
time  of  granting  the  lease  in  1814,  used  the  gateway  as  a  way  to 
every  part  of  the  yard.  By  the  lease,  certain  premises  delineated  ia 
a  plan  in  the  margin  thereof,  comprising  a  part  of  Sprang's  Dairy, 
were  demised  to  the  plaintiff,  ''  together  with  all  ways  thereto 
belonging  or  appertaining,  or  therewith,  or  with  any  part  thereof 
used  or  enjoyed.'*  The  way  in  question,  was  a  way  used  and 
enjoyed  with  a  part  of  the  demised  premises.  It  therefore  passed 
to  the  plaintiff  by  the  very  words  of  the  lease.  That  being  so, 
I  think  the  verdict  is  right. 

Best,  J. : 

I  am  of  the  same  opinion.    In  order  to  give  effect  to  all  the 

[  *835  ]      words  of  the  lease,  we  must  hold  *that  a  right  of  way,  which  at 

the  time  of  the  granting  of  the  lease,  was  used  with  any  part  of 

the  demised  premises  passed  to  the  plaintiff.     This  was  a  way 

always  used  with  a  part  of  the  premises  demised,  and  therefore 

passed  to  the  plaintiff. 

Rule  rejused.l 

t  Bayley,  J.  had  left  the  Court.         Whiteacre  to  Blackacre,  afterwards 

t  If  a  man,  seised  of  Blackacre      grants  Blackacre  with  all  ways,  this 

and  Whiteacre,  uses  a  way  through     way  through  Whiteacre  shall  pass 


VOL,  XXIV.]         1822.     K.  B.    6  B.  &  ALD.  837.  579 


JONES    V.    BIED    AND     OTHERS.t  1822. 

(5  Bam.  &  Aid.  837—846 ;  S.  0.  1  DowL  &  By.  497.)  June^2. 

By  a  local  Act  relating  to  the  commissioners  of  sewers  for  West-  L  ®  J 
minster,  it  was  provided  that  no  plaintiff  should  recover  in  any  jaction 
brought  for  anything  done  in  pursuance  of  the  general  Acts  for  sewers, 
or  that  Act,  unless  notice  in  writing  was  given  to  the  defendants  specify- 
ing the  cause  of  action.  A  notice  stated  that  the  defendants,  who 
were  contractors  under  the  commissioners,  made,  altered,  &c.  certain 
sewers,  &c.  running  imder,  through,  or  adjoining,  or  near  to  the  plain- 
tiffs house,  in  so  negligent,  incautious,  unskilfol,  improvident,  and 
improper  a  manner,  that  it  fell  down ;  and  by  the  declaration  and  proof 
given,  it  appeared  that  the  sewer  did  not  run  close  to  the  plaintiffs 
house,  but  close  to  five  other  houses  adjoining  thereto,  and  that  the 
house  was  damaged,  and  fell  in  consequence  of  the  fall  of  a  stack  of 
chimneys  of  one  of  those  houses,  which  had  been  built  on  the  arch  of 
the  sewer,  and  which  had  been  insufficiently  shored  up  by  the  defen- 
dants during  the  continuance  of  the  work:  Held,  that  this  notice 
sufficiently  described  the  cause  of  action :  Held  also,  that  commis- 
sioners of  sewers,  and  persons  working  by  their  order,  in  the  course  of 
the  necessary  repair  of  a  sewer  in  the  neighbourhood  of  houses,  are 
bound  to  take  all  such  proper  precautions  for  securing  them,  an<^  to 
shore  them  up  if  necessary,  as  skilful  persons  would  do. 

Case  by  the  pkintiff,  as  the  owner  of  the  reversion,  against 
the  defendants  who  were  employed  under  the  commissioners  of 
sewers  for  damage  done  to  a  house  in  the  parish  of  St.  Clement 
Danes,  in  the  county  of  Middlesex.  The  first  count  of  the 
declaration  averred,  that  the  defendants  made,  altered,  repaired, 
cut,  dug,  worked  and  enlarged,  certain  sewers,  gutters  and 
ditches,  being  and  running  near  unto  the  said  house  in  which 
plainti£f  was  interested,  and  also  near  to  five  other  messuages, 
&c.  near  to  the  plaintiff's  house,  but  nearer  to  the  said  sewers, 
&c.  (and  which  five  messuages  were  built  close  to  each  other,  and 
one  of  them  adjoining  to  the  plaintiff's  house)  in  so  negligent, 

to  the  grantee.    Comyns*  Dig.  tit.  225,  232. 

Chemin,  D  3.    So,  if  he  be  seised  of         As  to  the  nature  of  the  notice,  the 

two  acres  to  which  a  way  is  appur-  above  case  is  foUowed  in  Smith  v. 

tenant,  he  grants  one  acre  with  all  We^t  Derby  Local  Board  (1878)  3  C. 

ways,  &c.  the  way  shall  be  granted.  P.  D.  423 ;  47  L.  J.  C.  P.  607.    See 

See  6  Modem,  p.  3.    Oro.  Jac.  121,  also  as  to  damage  done  by  pulling 

122,  170.  down   adjoining   house,   FeyUm   v. 

t  Cited  by  Blackbubk,  J.  in  the  Mayor,  Ac,  of  London  (1829)  9  B.  & 

opinion  of  the  oonstilted  Judges  in  0.   725 ;    also   Trowea  v.   Chadwick 

Meney  Docks  v.  Oibbs  (H.  L.  1866)  (1836)  6  L.  J.  C.  P.  47.— E.  0. 

L.  E.  1  H.  L.  39,  113;  35  L.  J.  Ex. 

P  P  2 
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JoMxs       incautious,  unskilful,  improvident,  and  improper  a  manner,  that 
Bird,       by  means  thereof,  the  said  five  messuages  were  thereby  under- 
mined, and  the  walls  gave  way  and  fell  down,  and  by  means 
thereof,  the  walls  of  the  plaintiff's  house  were  damaged  and  fell 
down,  &c.    The  second  count  stated,  that  the  defendants  wrong- 
[  *838  ]      fully  and  unlawfully  altered  *and  changed  the  ancient  courses 
and  direction  of  certain  ancient  sewers,  &c.  and  then  alleged  the 
damages  as  in  the  first  count.    The  third  count  stated,  that  the 
defendants  were  employed  by  certain  persons  acting  as  com- 
missioners of  sewers,  to  repair  certain  common  sewers  near  to 
the  plaintiff's  house,  and  the  other  five  messuages;   and  that 
they  so  carelessly,  negligently,  unskilfully,  and  improperly  con- 
ducted   themselves,    in    making,   cutting,   digging,   enlarging, 
deepening  and  repairing  the  sewers,  that  the  foundation  of  the 
five  messuages  was  weakened,  and  thereby  part  of  them  fell 
down,  and  the  plaintiff's  house  was  injured.    The  fourth  count 
stated,  that  the  defendants  being  so  employed,  &c.  cut,  sunk, 
dug,  &c.  divers  sewers,  &c.  so  near  to  the  foundation  of  the  five 
messuages,  as  to  endanger  the  same  unless  they  were  properly 
shored  up  and  supported  ;  which  defendants  neglected  to  do,  and 
that  thereby  the  damage  happened.     The  defendants  pleaded 
first,  the  general  issue ;  and  secondly,  a  justification,  that  the 
several  acts  in  the  declaration  mentioned,  were  done  under  a 
commission  of  sewers  of  the  late  King,  according  to  the  tenor, 
purport,  and  effect  of  the  28  Hen.  YIII.  c.  5 ;  thirdly,  a  similar 
justification  under  8  Jac.  I.  c.  14 ;  fourthly,  under  47  Geo.  IQ. 
c.  7 ;  fifthly,  under  23  Hen.  VIII.  and  47  Geo.  III.  c.  7  together; 
and  sixthly,  under  the  28  Hen.  VHI.  and  the  several  other  sta- 
tutes relative  to  sewers.    Beplication,  de  injuria,  &c.  and  issue 
thereon.    At  the  trial  at  the  Middlesex  sittings  after  Michaelmas 
Term,  1821,  before  Abbott,  Ch.  J.  the  plaintiff,  pursuant  to  the 
local  statute  52  Geo.  III.  c.  48,  proved  a  notice  to  the  defendants 
signed  by  his  attorney,  stating  that  the  action  was  brought,  '*  for 
that  the  defendants  did  by  themselves,  their  servants  or  work- 
[  •839  ]      men,  make,  alter,  cut,  *dig,  work,  and  enlarge  certain  sewers, 
gutters,  ditches,  and  works  then  being,  and  running,  under, 
through  or  adjoining,  or  near  unto  a  certain  messuage  or  tene- 
ment, shop  and  premises  of  the  plaintiff,  situate  and  being,  &c 
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in  the  tenure  or  occupation  of  E.  H.  his  tenant,  in  so  negligent,        Jones 
incautious,  unskilful,  improvident,  and  improper  a  manner,  that        bibd. 
the  said  messuage  or  tenement,  shop  and  premises,  or  the  greater 
part  thereof,  fell  and  were  greatly  damaged,  weakened  and 
destroyed,  and  rendered  unfit  and  dangerous  for  use  or  habita- 
tion."    It  further  appeared  by  the  evidence,  that  the  sewer, 
which  it  was  necessary  to  repair,  passed  close  to  five  houses 
adjoining  that  belonging  to  the  plaintiff,  and  that  a  stack  of 
chimneys  belonging  to  one  of  those  houses  was  built  upon  the 
arch  of  the  sewer.     In  the  execution  of  the  work  it  became 
necessary  to  rebuild  this  arch,  and  in  order  to  support  the 
chimneys  in  the  meantime,  a  transum  and  two  upright  posts 
were  placed  under  them  in  order  to  support  them,  but  without 
success.    The  chimneys  fell,  and  in  consequence  of  their  fall, 
the  adjoining  houses,  including  the  plaintiff's  house,  fell  also. 
There  was  contradictory  evidence  as  to  the  facts,  whether  in  case 
there  had  been  raking  shores  placed  externally  to  support  the 
chimneys  in  addition  to  the  support  below  them,  the  accident 
would  have  been  prevented.    The  plaintiff's  witnesses  were  of 
opinion  that  it  would,  and  those  for  the  defendants,  that  it  would 
not  have  been  of  any  use,  and  that  it  was  impossible  to  have 
prevented  the  fall  of  the  chimneys.     There  was  no  specific 
notice  given  to  the  owner  of  the  house  to  which  the  chimneys 
belonged,  of  their  dangerous  state,  or  that  it  would  be  necessary 
for  him  to  take  them  down.    But  there  was  a  general  notice  to 
the  inhabitants  to  secure  *their  houses  whilst  the  sewer  was      [  *840  ] 
repairing.    It  also  appeared,  that  there  had  been  a  dispute  as  to 
the  liability  to  shore  up  the  houses.    The  defendants  and  the 
commissioners  of  sewers  contending,  that  it  was  the  duty  of  the 
owners  of  the  houses  to  secure  themselves,  by  so  doing,  and  that 
they  were  not  bound  to  do  it  for  them.     The  jury,  under  the 
directions  of  the  Lobd  Ghibf  Justice,  were  of  opinion  that  the 
defendants  had  conducted  themselves  negligently  in  doing  the 
work,  and  accordingly  found  a  verdict  for  the  plaintiff.    Scarlett 
in  last  Hilary  Term  obtained  a  rule  nisi  for  entering  a  nonsuit, 
or  for  a  new  trial.    The  former,  on  the  ground  that  the  notice 
was  not  sufficient,  inasmuch  as  the  injury  there  stated  was  one 
arising  immediately  to  the  plaintiff's  house  from  the  acts  of  the 
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J0KB8  defendants  ;  whereae,  in  the  declaration,  and  by  the  evidence,  it 
BiBD.  appeared  that  the  injury  really  complained  of,  arose  from  the 
conduct  of  the  defendants,  in  not  sufficiently  shoring  up  and 
supporting  some  other  houses,  which,  by  their  fall,  had  damaged 
that  of  the  pl^tiff.  This,  therefore,  was  not  an  immediate  but 
a  remote  injury.  As  to  the  new  trial,  he  contended  that  the 
verdict  was  against  the  evidence,  and  that  the  real  question  was, 
whether  the  defendants  had  acted  bond  fide  and  according  to  the 
best  of  their  judgment  at  the  time,  and  not  whether  after  the 
event  had  occurred,  other  persons  might  think  that  shoring  up 
or  other  precautions  might  possibly  have  prevented  the  accident, 
and  that  they  were  not  bound  to  give  a  specific  notice  of  the 
danger  of  the  chimneys  to  the  owner  of  the  house. 

The  Solicitor-Oeneral,  Gumey,  Curwood,  and  Comyn^  shewed 
cause: 

[  *%K\  ]  The  notice  is  quite  sufficient.    All  that  *is  required  by  the 

Act  is,  that  notice  in  writing  shall  be  given  to  the  defendants 
twenty-eight  days  before  the  action  is  commenced  of  such 
intended  action,  signed  by  the  attorney  for  the  plaintiff,  specify- 
ing the  cause  of  such  action :  and  the  section  further  provides, 
that  the  plaintiff  shall  not  recover,  if  sufficient  amends  shall  have 
been  tendered.  The  object,  therefore,  was  not  to  give  an  accurate 
and  minute  description  of  the  cause  of  action,  as  required  in  a 
declaration,  but  only  a  substantial  notice  of  the  ground  of  com- 
plaint to  enable  a  party  to  tender  amends.  Here  it  states,  that 
defendants  worked  the  .sewer  in  so  negligent,  incautious,  unskil- 
ful, and  improvident  a  manner,  that  the  plaintiff's  messuage,  or 
the  greater  part  thereof,  fell,  and  was  greatly  weakened, 
damaged,  and  destroyed.  The  sewer  was  the  primary  support  of 
the  plaintiff's  house,  and  the  adjoining  ones  also :  and  the  fall 
is  in  fact  the  immediate  consequence  of  the  defendants'  negli- 
gence. There  is  no  other  intervening  cause  of  the  accident.  The 
whole  fell  together  in  consequence  of  the  defendants'  act.  That 
act  is,  therefore,  the  immediate  cause  of  the  accident  to  each  of 
the  houses.  As  to  the  other  point :  this  was  a  case  for  the  jury, 
and  the  weight  of  evidence  is  in  favour  of  the  verdict.  Here  it 
was  clearly  the  duty  of  the  commissioners  to  have  shored  up  the 
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lioases  whilst  the  work  was  going  on.     And  the  evidence  is       Jonbs 
strong  to  shew,  that  if  that  had  been  done,  no  accident  would       bird. 
have  happened.    It  is  now  said  that  it  would  have  been  useless. 
But  originally  the  question  was  not,  whether  it  was  useless,  but, 
"whether  the  commissioners  were  liable  to  do  it.    There  is  good 
reason  why  they  should  be  liable ;   for  they  may  go  into  the 
adjoining  houses,  if  necessary,  for  the  purpose.     But  private 
individuals  *cannot  do  so.    And  they  may  defray  the  expense  of      t  *^^  1 
doing  it  out  of  the  rates.    Case  of  the  Level  ofHvUA 

Scarlett,  Marryat,  Littledale,  and  Andrews,  contra : 

The  question  is  not  what  a  person  well  acquainted  with  the 
facts  would  conclude,  from  the  words  of  this  notice,  but  what  a 
person  wholly  unacquainted  with  them  would  infer.  Such  a 
person  would  never  have  supposed,  when  he  read  this  notice,  that 
the  accident  had  really  happened  in  consequence  of  a  stack  of 
chimneys  having  fallen  at  some  little  distance,  and  thereby 
occasioned  the  fall  of  the  plaintifiTs  house.  He  would  certainly 
have  concluded  that  the  sewer  had  run  immediately  under  the 
plaintiff's  house,  and  that  the  accident  had  occurred  from  a  want 
of  due  support  to.  it.  If  a  remote  cause  may  thus  be  given  in 
evidence,  under  such  a  notice,  where  is  it  to  stop  ?  Suppose, 
many  streets  off,  some  accident  happens,  and  produces,  remotely, 
a  damage  to  the  plaintiff's  house,  would  that  be  sufficiently  des- 
cribed by  such  a  notice  as  this  ?  These  notices  are  for  the 
protection  of  public  officers  in  the  discharge  of  their  duty,  and 
should  be  strictly  construed.  Here  the  notice  states,  that,  by 
the  defendants'  negligent  act,  the  plaintiff's  house  was  weakened. 
But  that  was  not  so.  Another  person's  house  having  been 
improperly  built,  the  chimneys  fell,  and  by  their  fall  the  injury 
happened.  Here,  therefore,  an  injury  really  consequential  is 
stated  in  the  notice  as  immediate.  The  notice,  therefore,  would 
tend  to  mislead  the  defendants.  The  way  of  trying  the  question 
is,  to  suppose  the  declaration  *drawn  so  as  to  contain  only  one  [  *84S  ] 
count,  stating  what  is  here  stated  in  the  notice.  It  is  clear  that 
then  the  plaintiff  would  have  been  nonsuited,  on  the  ground  of  a 
variance.      Here,  therefore,   there  is  a  variance  between  the 

t  2  Str.  1127. 
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Jones       notice  and  the  proof.     If  the  notice  had  stated  that  the  injury 
BiBD.       occurred  from  want  of  shoring  up  the  houses,  the  defendants 
might  have  tendered  amends.    As  to  the  other  question,  it  may 
be  admitted,  that  as  to  the  necessity  for  shoring  up  the  houses 
there  is  contradictory  evidence.    But  the  proper  question  is, 
whether  the  defendants  acted  for  the  best,  and  bond  fide  with 
their  best  skill.    If  they  did,  and  there  is  no  contradiction  as  to 
that,  they  are  not  responsible.    It  is  too  much  to  make  them 
liable  because,  after  the  accident  has  happened,  some  persons 
may  be  found  to  give  their  opinion  that  a  different  course  might 
possibly  have  presented  the  accident.     The  whole  arose  from  the 
improper  construction  of  the  stack  of  chimneys,  which  rested  on 
the  arch  of  the  sewer.    And,  if  nothing  had  been  done  by  the 
defendants,  the  houses  would  have  equally  fallen  in  a  short  time, 
from  the  decay  of  the  sewer.    The  owner  of  the  house  must  have 
known  of  the  construction  of  the  chimneys,  and  the  defendants 
were  not  bound  to  give  a  specific  notice  of  it.    They  had  given  a 
general  notice  to  all  the  inhabitants  to  secure  their  houses  while 
the  sewer  was  repairing,  and  that  was  sufficient.     Here  the 
defendants  were  acting  bond  fide  in  the  exercise  of  a  public  duty, 
imposed  by  law;    and   Sutton  v.  Clarke\  is  an  authority  to 
shew,  that  in  such  a  case  an  action  is  not  maintainable  against 
them. 

[  844  ]       Abbott,  Ch.  J. : 

I  am  glad  that  this  matter  has  been  so  fully  discussed ;  but  I 
am  still  of  the  opinion  which  I  entertained  at  the  trial.  I  think 
the  notice  is  sufficient,  and  that  it  ought  not  to  be  construed  with 
great  strictness,  its  object  being  merely  to  inform  the  defendants 
substantially  of  the  ground  of  the  complaint,  but  not  of  the  mode 
or  manner  in  which  the  injury  has  been  sustained.  That  may 
be,  either  by  their  having  done  an  act  injurious  to  the  plaintiff, 
or,  as  in  the  present  case,  by  omitting  to  do  an  act  proper  and 
necessary  to  be  done.  It  is  said  that  this  notice  is  only  applic- 
able to  the  case  of  damage  arising  immediately  from  the  act  of 
the  defendants ;  but  I  think  it  is  not  material  or  necessary  to 
specify  whether  the  injury  be  direct  or  remote.    As  to  the  merits, 

t  16  B.  B.  563  (6  Taimt.  29). 
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I  left  it  generally  to  the  jury  to  say,  whether  there  was  a  want  of  Joheb 
due  care  and  ^gence  on  the  part  of  the  defendants.  One  qaes-  bird 
tion  arising  at  the  trial,  was  as  to  the  effect  which  shoring  up 
would  have  produced,  and  I  stated  that  the  commissioners  of 
sewers  and  their  agents,  when  repairing  sewers  in  the  neighbour- 
hood of  houses,  were  bound  to  take  all  proper  precaution  for  their 
security ;  and  that  one  question  for  the  jury  to  consider  was, 
whether  shoring  up  was  a  proper  precaution,  and  whether  it  had 
been  omitted.  I  also  told  them,  that,  even  if  they  were  of  opinion 
that  the  stack  of  chimneys  could  not  by  any  shoring  up  whatso- 
ever have  been  prevented  from  falling,  still  that  it  was  the  duty 
of  the  defendants,  if  they  thought  so,  to  give  specific  notice  of  the 
danger  to  the  owner ;  and  that,  if  they  did  not  do  so,  they  were 
responsible.  Here  no  such  specific  notice  of  the  peculiar  con- 
struction of  the  stack  of  chimneys,  and  of  the  danger  arising 
from  it,  was  given.  On  either  of  these  grounds,  therefore,  the 
verdict  of  the  jury  is  sustainable. 

Batlbt,  J. :  [  846  ] 

I  am  of  the  same  opinion ;  I  think  the  notice  was  sufficient, 
and  that  the  case  was  properly  left  to  the  jury,  who  have  come 
to  a  right  conclusion.  A  notice  of  this  sort  does  not  require  the 
same  precision  as  a  declaration.  It  is  quite  sufficient  if  it  calls 
the  attention  of  the  defendants  to  the  general  nature  of  the 
injury,  so  that  they  may  go  to  the  premises,  and  see  what  the 
ground  of  complaint  is.  If  it  were  otherwise,  it  would  be  neces- 
sary, in  many  cases,  to  have  a  notice  with  several  counts  in  it. 
Here  the  notice,  in  substance,  states,  that  the  defendants  so 
neghgently  and  improperly  worked  the  sewer,  that  the  plaintiff's 
house  was  thereby  weakened  and  gave  way.  Now  the  facts  are, 
that  the  defendants  worked  under  a  stack  of  chimneys,  without 
either  properly  securing  them,  or  giving  notice  of  their  danger 
to  the  owner,  in  order  that  he  might  take  them  down ;  this  was 
improperly  and  negligently  working  the  sewer;  for  if  a  party 
does  an  act  which  is  improper,  unless  certain  previous  precautions 
are  taken,  he  may  fairly  be  said  to  do  that  act  improperly.  But 
it  is  said,  further,  that  the  notice  is  incorrect,  inasmuch  as  the 
act  done  by  the  defendant  did  not  produce  an  immediate  effect 
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Jones  upon  the  plaintiff's  house.  But  I  think,  that  as  the  defendant 
BiBD.  ^d  work  without  suflSciently  supporting  the  chimneys,  which  by 
their  fall  damaged  the  plaintiff's  house,  he  may  fairly  be  said 
to  have,  by  his  act,  damaged  the  plaintiff's  house.  The  notice, 
therefore,  is  sufficient.  As  to  the  merits  of  the  case,  it  is  con- 
tended, that  the  defendants  are  protected,  if  they  acted  bond  fide 
and  to  the  best  of  their  skill  and  judgment.  But  that  is  not 
enough ;  they  are  bound  to  conduct  themselves  in  a  skilful  man- 
[  *846  J  ner ;  and  the  question  was  most  properly  left  to  the  *jury  to  say, 
whether  the  defendants  had  done  all  that  any  skilful  person  could 
reasonably  be  required  to  do  in  such  a  case*  The  jury  were  of 
opinion  that  they  had  not,  and  I  think  they  had  abundant 
grounds  for  their  verdict. 

Best,  J.  :t 

The  only  object  of  the  notice  is,  to  give  the  defendants  an 
opportunity  to  tender  amends,  and  it  ought  not  to  be  scanned 
very  nicely.  Its  object  is  at  an  end  the  moment  the  action  is 
brought,  and  it  is  only  necessary  to  refer  to  it  in  order  to  see 
whether,  substantially,  the  defendant  has  been  informed  of  the 
ground  of  the  complaint.  It  is  no  ground  of  nonsuit  that  there 
is  a  variance  between  the  notice  and  the  proof.  As  to  the  merits, 
the  question  is,  whether  the  defendants  had,  in  working  the 
sewer,  conducted  themselves  with  proper  skill  and  care ;  ^and  the 
jury  thought  they  had  not.  In  Sutton  v.  Clarke  the  judgment 
proceeded,  on  the  ground  that  there  there  was  no  pretence  for  im- 
puting negligence  to  the  defendants.  Here  the  jury  have  distinctly 
found  the  contrary  ;  and  here,  too,  the  action  is  brought  against 
the  parties  who  negligently  executed,  and  not  against  the  party 
giving  the  order,  as  in  that  case.  As  to  the  utility  of  shoring 
up,  it  appears  that  the  commissioners  of  sewers  did  not  originally 
contend  that  it  was  of  no  use,  but  that  they  were  not  bound  to 
do  it.  That,  however,  was  a  question  for  the  jury,  which  was 
properly  left  to  them,  and  I  think  that  their  verdict  was  right. 

Rule  discharged, 

t  Holroyd,  J.  was  absent  at  Chambers. 
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EICHABD    POWIS    and    WILLIAM    P0WI8    v.  ^822 

SMITH. 
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Where  premises  had  been  demised  'by  two  tenants  in  common,  and 
the  rent  for  a  time  paid  to  the  agent  of  both,  but  afterwards  the  tenant 
had  notice  to  pay  a  moiety  of  the  rent  to  each  of  the  two,  and  the  rent 
was  so  paid  accordingly,  and  separate  receipts  given :  Held,  that  it  then 
became  a  question  of  fact  for  a  jury  to  say,  whether  it  was  the  intention 
of  the  parties  to  enter  into  a  new  contract  of  demise,  with  a  separate 
reservation  of  rent  to  each. 

Action  for  use  and  occupation.  Plea,  non  assumpsit.  At  the 
trial,  before  Abbott,  Gh.  J.  at  the  sittings  after  last  Hilary 
Term,  it  appeared  that  the  premises  in  question  were,  in  May, 
1810,  demised  by  both  the  plaintiffs  to  the  defendant.  In  1817 
the  defendant  received  notice  from  the  plaintiffs  to  pay  one  moiety 
of  the  rent  to  each  of  them,  and  from  that  time  the  rent  was  so 
paid,  and  separate  receipts  given.  The  present  action  was 
brought  to  recover  the  rent  that  accrued  due  from  the  25th 
December,  1819,  to  the  24th  June,  1821.  The  Lord  Chief 
Justice  thought,  upon  this  evidence,  that  separate  actions  ought 
to  have  been  brought  by  each  of  the  plaintiffs  for  his  moiety  of 
the  rent  which  accrued  subsequently  to  the  alteration  in  the 
mode  of  paying  rent,  and  he  nonsuited  the  plaintiffs.  A  rule 
nisi  having  been  obtained  for  a  new  trial, 

Marryat  now  shewed  cause  : 

There  can  be  no  doubt,  that  if  tenants  in  common  join  in  de- 
mising, they  may  join  in  receiving  the  rent.  Here,  however,  they 
made  their  election  to  have  a  severance  of  the  rent,  and  each  made 
a  demand  of  his  separate  moiety ;  and  from  that  time  each  must 
be  considered  to  have  made  a  separate  demise  of  his  separate 
moiety.    And  if  that  be  so,  each  must  bring  a  separate  action. 

Oumey,  contra : 

If  separate  actions  had  been  brought  it  would  operate  as  a 
great  hardship  on  the  defendant,  for  he  would  then  have  to  pay 
the  costs  of  two  actions  instead  of  one.  The  original  contract  of 
demise  was  with  two  ;  and  there  has  been  no  new  contract.    In 


[860] 
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PowiB  the  case  of  *Martin  v.  Crompff  it  is  laid  down,  that  if  there  be 
Smith.  two  tenants  in  common  of  a  reversion,  expectant  on  a  lease  for 
[  *86i  ]  years,  upon  which  a  rent  is  reserved,  they  may  either  join  in 
debt,  for  the  rent,  or  sever ;  and  Midgley  v.  Lavelacel  is  an 
authority  to  shew  that  they  may  also  join  in  covenant ;  and  in 
Littleton,  s.  815,  it  is  laid  down,  that  tenants  in  common  may 
maintain  personal  actions  jointly ;  and  in  s.  816,  that  if  two 
tenants  in  common  make  a  lease,  rendering  to  them  a  rent,  the 
tenants  in  common  shall  have  an  action  against  the  lessee,  and 
not  different  actions,  because  the  action  is  in  the  personalty. 
The  action  for  use  and  occupation  is  substituted  in  place  of  the 
action  of  debt,  and,  consequently,  the  plaintiffs  were  entitled  to 
bring  a  joint  action,  unless  the  jury  found,  as  a  fact,  that  there 
was  a  separate  demise  by  each.  He  also  cited  Go.  Lit.  218,  and 
Harrison  v.  Bamby.^ 

Abbott,  Ch.  J. : 

It  is  clear,  that  if  there  be  a  joint  lease  by  two  tenants  in 
common,  reserving  an  entire  rent,  the  two  may  join  in  an  action 
brought  to  recover  the  same ;  but  if  there  be  a  separate  reserva- 
tion to  each,  then  there  must  be  separate  actions.  Here,  by  the 
original  contract,  there  was  a  letting  of  the  whole  premises,  by 
the  two  tenants  in  common,  at  an  entire  rent ;  afterwards  the 
rent  was  severed.  It  became  a  question  of  fact,  upon  the  whole 
evidence,  whether  the  parties  thereby  meant  to  enter  into  a  new 
contract,  with  a  separate  reservation  of  rent  to  each,  or  whether 
they  meant  to  continue  the  old  reservation  of  rent,  each  of  the 
plaintiffs  receiving  his  own  moiety.  I  think  that  question  ought 
to  have  been  left  to  the  jury.  The  rule,  therefore,  for  a  new  trial 
ought  to  be  made  absolute. 

[  862  ]       Baylby,  J. : 

This  was  a  question  for  the  jury,  whether  there  was  a  new 
contract,  or  only  an  alteration  in  the  mode  of  receiving  the  rent. 
I  should  have  summed  up  to  the  jury,  strongly,  that  it  was  the 
latter. 

t  1  Ld.  Ray.  340.         X  Carthew,  289.  §  2  E.  E.  584  (5  T.  E.  246). 


vol*.  XXIV.]        1822.    K,  B.    5  B.  &  ALD.  852.  589 

H0I4BOYD,  J. :  PowiB 

The  evidence  does  not  seem  to  me  to  shew  that  the  contract,       Smith. 
which  was  originally  joint,  was  severed  by  the  agreement  between 
the  parties.    Unless  the  jury  foand  that  fact,  the  verdict  cannot 
be  supported. 

Bbst,  J.  concurred. 

Rule  abiolute. 


CAETEE  AND  Another  v.  TOUSSAINT.f  1822. 

(5  Bam.  &  Aid.  865—860 ;  S.  0.  1  DowL  &  By.  515.)  Jmeji. 

A  horse  was  sold  by  yerbal  contract,  but  no  time  'was  fixed  for  the  l  ^^^  ^ 
payment  of  the  price.  The  horse  was  to  remain  with  the  vendors  for 
twenty  days  without  any  charge  to  the  purchaser.  At  the  expiration 
of  that  time  the  horse  was  sent  to  grass,  by  the  direction  of  the  purchaser, 
and  by  his  desire  entered  as  the  horse  of  one  of  the  vendors :  Held,  that 
there  was  no  acceptance  and  actual  receipt  of  the  horse  by  the  purchaser 
so  as  to  bind  the  bargain  within  the  statute.} 

Assumpsit  for  the  price  of  a  horse,  with  the  usual  money 
counts.  Plea,  general  issue.  At  the  trial,  at  the  Middlesex 
sittings  after  last  Hilary  Term,  before  Abbott,  Gh.  i,  it  appeared 
that  the  plaintiffs,  who  were  farriers,  sold  to  the  defendant  a 
race-horse,  by  a  verbal  contract,  for  802.  The  horse,  at  the  time  of 
the  sale,  required  to  be  fired,  which  was  done  with  the  approba- 
tion of  the  defendant  and  in  his  presence ;  and  it  was  agreed  that 
the  horse  should  be  kept  by  the  plaintiffs  for  twenty  days,  with- 
out any  charge  being  made  for  it.  At  the  expiration  of  the  twenty 
days  the  horse  was,  by  the  defendant's  directions,  taken  by  a 
servant  of  the  plaintiffs  to  Eimpton  Park,  for  the  purpose  of 
being  turned  out  to  grass  there.  It  was  there  entered  in  the 
name  of  one  of  the  plaintiffs,  which  was  also  done  by  the 
directions  of  the  defendant,  who  was  anxious  that  it  might  not 
be  known  that  he  kept  a  race-horse.  No  time  was  specified  in 
the  bargain  for  the  payment  of  the  price.  The  defendant  after- 
wards refused  to  take  the  horse.  The  jury,  imder  the  direction 
of  the  Lord  Chief  Justice,  found  a  verdict  for  the  plaintiffs. 

t  This  case  and  others  of  the  same  L.  J.  Ex.  310. — H.  C. 
kind  must  now  be  scrutinised,  having         |  See  now  Sale  of  Goods  Act,  1893, 

regard  to  the  decision  of  the  Court  of  s.  4  (reproducing  in  effect  the  17th 

Exchequer   Chamber   in    Castle    v.  section  of  the  Statute  of  Frauds). — 

Sworder  (1861)  6  H.  &  N.  828 ;  30  E.  C. 
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GABTBB      Scarlett,  in  last  Easter  Term,  obtained  a  rule  nm  for  entering 
T0TJB8AIKT.   ^  nonsuit,  on  the  ground  reserved  at  the  trial,  that  there  was 
not  a  sufficient  acceptance  by  the  defendant  to  take  the  case  oat 
of  the  17th  section  of  the  Statute  of  Frauds. 

[  866  ]  Marryat  and  Hawkins  shewed  cause : 

The  case  is  not  within  the  17th  section  of  the  Statute  of 
Frauds ;  for  here  there  was  a  complete  delivery,  and  acceptance 
by  the  defendant.  If  a  buyer  orders  goods  to  be  sent  to  a 
particular  wharf,  and  they  are  there  delivered,  the  acceptance 
by  the  wharfinger  is  clearly  sufficient  to  take  the  case  out  of  the 
statute.  Here,  by  the  defendant's  order,  the  horse  was  sent  to 
Eimpton  Park.  And  this  is,  therefore,  a  stronger  case  of  accept- 
ance than  Elmore  v.  Stone, \  where  the  removal  was  from  one 
stable  to  another.  Hanson  v.  Armitage  I  will  be  cited  on  the 
other  side.  There,  however,  there  was  no  special  direction  as  to 
the  place  where  the  goods  were  to  be  sent.  Besides,  that  case 
is  at  variance  with  Hart  v.  Sattley,^  where  Chahbre,  J.  held, 
that  the  master  of  the  ship  must  be  considered  as  the  vendee's 
agent  to  receive  the  goods,  in  a  case  where  they  were  shipped 
according  to  the  usual  course  of  dealing  between  the  parties. 
But  it  is  said  that  the  horse  was  entered  at  Eimpton  Park  in  the 
name  of  one  of  the  plaintiffs.  That,  however,  being  done  by  the 
request  of  the  defendant,  can  make  no  difference.  It  is  admitted, 
that  if  there  be  an  acceptance,  though  but  for  a  minute,  it  is 
sufficient.  Here,  the  delivery  of  the  horse  to  the  person  who 
conveyed  him  from  the  plaintiffs'  house  to  the  park,  was 
sufficient ;  for  that  person  must  be  considered  as  the  defendant's 
servant.  Besides,  the  horse  was  fired  for  the  use  of  the  defen- 
dant, and  must  be  considered  as  having  remained  in  the  hands  of 
the  plaintiffs  for  the  purpose  of  cure;  and  then  the  case  falls 
precisely  within  the  principle  of  Elmore  v.  Stone. 

[  867  ]  Scarlett  and  Lawes,  contra  : 

If  this  question  were  now  for  the  first  time  to  be  determined, 

no  doubt  could  be  entertained  by  anyone  who  looked  at  the  words 

t  10  R.  R.  578  (1  Taunt.  458).  §  3  Camp.  528.    [Overruled  Mere- 

i  p.  478.  ante  (6  B.  &  Aid.  557;      dith  v.  Meigh  (1853)  2  El.  &  B.  SW, 
1  Dowl.  &  By.  128).  370 ;  22  L,  J.  Q.  B.  401  J. 
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of  the  statute.    It  is  not  requisite  indeed,  that  to  constitute  an      Oabteb 
acceptance,  the  goods  should  be  in  the  manual  possession  of  the   toubsaint. 
vendee.    But  he  must  at  least  have  the  complete  control  before 
he  can  be  considered  as  having  accepted  them.    If  the  key  of 
the  warehouse  where  they  are  deposited  is  delivered  to  him,  or 
an  order  for  delivery  to  him  is  signed  in  the  wharfinger's  books, 
in  these  and  the  like  instances  it  may  fairly  amount,  if  he  assents, 
to  an  acceptance  on  his  part.    For  there,  he  on  the  one  hand 
has  the  complete  control  without  any  lien  on  the  part  of  the 
vendors ;  and  on  the  other  hand,  he  cannot  after  that  be  allowed 
to  object  to  their  quality,  &c.    But  if  that  criterion  be  applied  to 
this  case,  it  will  determine  it  in  favour  of  the  defendant.    For 
here,  he  had  no  control  over  the  horse.    He  could  not  have  com- 
pelled the  park-keeper  to  have  delivered  it  to  him.    Here,  too, 
there  was  no  time  fixed  for  the  payment  of  the  price,  and  there- 
fore the  vendors  would  not  have  been  bound  to  part  with  the 
horse  till  the  price  was  paid.     This,  therefore,  falls  within  the 
cases  of  Hanson  v.  Armitdge,^  and  Tempest  v.  Fitzgerald.  X   Elmore 
V.  St4me  is  a  case  of  doubtful  authority,  but  at  all  events,  it  is 
not  precisely  in  point  with  this.     There,  the  Court  considered 
the  vendor  as  having  by  his  own  act  become  the  agent  of  the 
vendee,  and  having  thereby  lost  his  lien  for  the  price  of  the 
horse.     But  here  the  party  has  not  lost  that  lien.     Suppose 
Carter  had  become  bankrupt,  it  is  clear  that  the  horse  would 
have  gone  to  his  assignees  *as  being  in  his  possession  at  the  time      [  *^s  ] 
of  the  bankruptcy.    That  consequence  would  not  have  followed 
in  Elmore  v.  Stone,    Suppose  the  horse  had  been  damaged  in 
going  to  the  park,  could  not  the  defendant  have  objected  to 
receive  him  ?  If  he  could,  then  according  to  the  priaciple  laid  down 
in  Howe  v.  Palmer, %  there  is  no  sufficient  acceptance.    As  to  the 
firing,  it  was  not  done  specially  for  the  defendant,  but  generally  for 
anyone  to  whom  the  horse  might  afterwards  be  sold.    This  case, 
therefore,  falls  within  the  Statute  of  Frauds,  and  the  defendant 
is  entitled  to  the  judgment  of  the  Court. 

Abbott,  Ch.  J. : 

In  this  case,  it  appears  there  was  a  verbal  bargain  for  the 

+  P.  478,  arde  (5  B.  &  Aid.  557 ;  t  22  E.  E.  526  (3  B.  &  Aid.  680). 

1  Dowl.  &  Ey.  128).  §  3  B.  &  Aid.  321. 
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Cabtbb  horse  at  901.  ^  for  the  payment  of  which  no  time  was  fixed.  The 
TousauKT.  seller,  therefore,  was  not  compellable  to  deliver  it  until  the  price 
was  paid.  In  Elmore  v.  Stone,  there  was  a  contract  of  a  similar 
description,  but  the  Court  thought  that  the  circumstance  of  the 
change  of  the  stable  altered  the  character  in  which  the  plaintiff 
there  held  possession  of  the  horse.  For,  the  plaintiff  thereby 
consenting  to  have  the  horse  placed  in  the  livery  stable,  ceased 
to  keep  possession  as  owner,  and  held  it  only  in  his  capacity  of 
livery  stable  keeper.  There  is  no  circumstance  of  that  description 
in  the  present  case.  It  is  quite  clear,  that  the  present  plaintiffs 
kept  possession  of  the  horse  as  owners  until  it  was  sent  to 
Eimpton  Park.  If,  indeed,  it  had  been  sent  there  and  entered 
in  the  defendant's  name  by  his  directions,  I  should  have  thought 
it  would  have  amounted  to  an  acceptance  by  him.    But  here  it 

[  *859  ]  was  entered  in  the  plaintiffs'  *name,  and  the  plaintiffis'  character 
of  owner  remained  unchanged  from  first  to  last,  and  they  could 
not  have  been  compelled  to  deliver  it  without  the  payment  of  the 
money.  There  was  then  no  sufficient  acceptance  to  take  the 
case  out  of  the  Statute  of  Frauds ;  and  consequently  the  action 
is  not  maintainable. 

Baylet,  J. : 

The  Statute  of  Frauds  is  a  remedial  law,  and  we  ought  not  to 
endeavour  to  strain  the  words  in  order  to  take  a  particular  case 
out  of  the  statute.  By  the  17th  section  it  is  provided,  that  in 
the  case  of  a  sale  of  goods  above  the  value  of  lOL,  the  buyer  must 
accept,  and  actually  receive  part  of  the  goods  so  sold.  There 
can  be  no  acceptance  or  actual  receipt  by  the  buyer,  unless  there 
be  a  change  of  possession,  and  unless  the  seller  divests  himself 
of  the  possession  of  the  goods,  though  but  for  a  moment,  the 
property  remains  in  him.  Here,  the  plaintiffs  had  a  lien  on  the 
horse,  and  were  not  compellable  to  part  with  the  possession  till 
the  price  was  paid.  Then  the  question  is,  was  there  anything 
to  deprive  them  of  that  right  ?  It  is  said  that  the  horse  was 
fired,  but  after  that  he  still  remained  in  their  possession ;  then 
he  was  sent  under  the  care  of  their  servant  to  Eimpton  Park.  Bat 
that  was  no  act  of  delivery  to  dispossess  them  of  the  horse.  At 
Kimpton  Park,  he  was  entered  in  the  name  of  one  of  the  plaintiffs, 
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and  they  still  therefore  retained  a  control  over  him.    How  can      Oabtbr 
it  be  said  that  the  horse  was  in  the  possession  of  the  defendant,    toussaikt. 
when  he  had  no  right  to  compel  a  delivery  to  him.  For  he  could 
not,  on  tendering  the  keep,  maintain  trover  against  the  park- 
keeper,  because  the  possession  had  not  passed  from  the  vendors 
to  him.   The  case  of  Elmore  v.  Stone  is  distinguishable.     *There      [  *^^  ] 
the  original  owner  of  the  horse  had  stables  in  which  he  kept 
horses  as  owner,  and  others,  where  he  kept  them  as  livery  stable 
keeper ;  and  the  Court  considered,  that  by  changing  the  horse 
from  the  one  to  the  other,  he  had  divested  himself  of  the  posses- 
sion and  given  up  his  lien.    But  there  is  no  circumstance  of  that 
sort  here. 

HOLROTD,  J. : 

I  am  of  the  same  opinion.  The  facts  here  stated  do  not 
amount  to  an  acceptance  or  actual  receipt  of  the  horse,  which 
must  be  considered  as  having  continued  throughout  in  the  plain- 
tiffs' possession.  The  case  would  be  different  if  the  horse  had  been 
entered  at  the  park  in  the  name  of  the  defendant,  but  being 
entered  in  the  name  of  one  of  the  plaintiffs,  they  retained  a 
control  over  it,  and  the  park  keeper  was  their  agent.  This  case 
is  distinguishable  from  Elmore  v.  Stone;  there  there  was  a 
change  of  possession,  here  there  is  not. 

Ride  absolute. 
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1822.        EASTJM    AND    Others,    Assignees    of    DOWSLAjS^D 
!!!!L^  ■  AND  Another,   Bankrupts,   v.   CATO.f 

[  ^^^  ]  (5  Barn.  &  Aid.  861—869 ;  S.  C.  1  Dowl.  &  Ry.  530.) 

Where  J.  S.  being  desirous  of  making  a  shipment  for  his  own  risk 
and  advantage,  but  not  in  his  own  name,  represented  to  the  merchants, 
through  whom  the  shipment  was  to  be  made,  that  the  goods  were  the 
property  of  A.,  and  shipped  on  his  account,  and  A.  accordingly,  by  the 
desire  of  J.  S.,  wrote  to  those  merchants,  stating  the  party  to  be  so,  and 
directing  them  to  insure,  and  to  advance  money  to  J.  S.  on  the  goods, 
which  was  done :  Held,  that  this  was  a  credit  given  to  A.  by  J.  S.  by 
the  delivery  of  goods  in  its  nature  likely  to  terminate  in  a  debt,  and 
that,  therefore,  J.  S.  having  subsequently  become  bankrupt,  A.  was 
entitled  to  recover  the  proceeds  of  the  shipment  from  the  merchants, 
and  to  set  off  against  them  a  debt  due  from  the  bankrupt  to  him,  it 
being  a  case  of  mutual  credit  within  the  statute  relating  to  bankruptcy. 

Assumpsit  for  money  had  and  received,  and  the  usual  money 
counts.  Flea,  general  issue.  At  the  trial,  at  the  Guildhall 
sittings  after  last  Hilary  Term,  before  Abbott,  Ch.  J.  a  verdict, 
under  the  directions  of  the  Lord  Chief  Justice,  was  found  for 
the  defendant.  The  following  were  the  facts  of  the  case: 
Dowsland  and  Davison,  the  bankrupts,  were  ship  and  insurance 
brokers  in  London,  and  the  defendant,  Gato,  was  a  clerk  in  a 
bank  at  Lichfield.  In  December,  1818,  the  bankrupts,  who  were 
then  indebted  to  the  defendant  in  a  large  amount,  were  desirous 
to  make  shipments  of  goods  on  their  own  account  and  risk,  to 
Rio  de  Janeiro.  They  accordingly  purchased  goods  to  the 
amount  of  8,OO0Z.  in  their  own  names,  but  with  a  view  of  ship- 
ping the  same  through  the  house  of  Messrs.  I.  and  W.  March, 
in  the  name  of  the  defendant.  It  appeared,  from  a  letter  dated 
17th  December,  1818,  from  the  bankrupts  to  the  defendant,  and 
his  answer  thereto,  that  the  shipment  was  on  the  account  and 
risk,  solely,  of  the  bankrupts,  and  that  the  defendant  had  no  in- 
terest in  it.  The  bankrupts,  however,  represented  to  Messrs.  I.  and 
W.  March,  that  the  goods  belonged  to,  and  were  shipped  on  the 
account  of  the  defendant.  The  goods  were  accordingly  shipped, 
[  •862  ]  and  the  defendant,  by  the  desire  of  *the  bankrupts,  copied  and 
sent  a  letter  to  Messrs.  I.  and  W.  March,  dated  1st  January, 

t  Compare  Buchanan  v.  Findlay  (1868)  L.  E.  3  C.  P.  444;  AMey  t. 
(1829)  9  B.  &  C.  738.  And  see  Qum^  (1869)  L.  E.  4  0.  P.  714.— 
Naorqji  v.  Chartered  Bank  of  India      E.  C. 
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1819,  as  follows :  ''  Gentlemen,  I  have  shipped  on  board  the  Eabuh 
Friendship,  Captain  Dawson,  for  Rio  de  Janeiro,  about  ten  tons  cato. 
of  wrought  copper,  consigned  to  your  house  there  for  sale,  the 
invoice  cost  of  which  will  be  about  2,000Z.,  and  I  have  to  request 
you  to  advance  to  my  friends,  Messrs.  Dowsland  and  Davison, 
on  account  of  this  shipment,  1,000Z.,  or  thereabouts,  upon  their 
handing  you  bills  of  lading.  I  have  further  to  request,  that  jou 
will  insure  2,0002.  on  these  goods  for  my  account,  and  with 
respect  to  the  disposal  of  them,  Messrs.  Dowsland  and  Davison 
will  make  the  necessary  communications  on  the  subject,  previois 
to  the  departure  of  the  ship."  Messrs.  I.  and  W.  March  accord- 
ingly advanced  to  the  extent  of  800Z.,  and  such  advance  was 
made  by  them  on  the  credit  of  the  shipment  made  through  their 
house.  At  the  time  the  defendant  copied  and  sent  the  letter,  he 
did  not  know  from  whom  the  bankrupts  had  purchased  the 
goods.  The  bills  of  lading  stated  that  the  goods  were  shipped 
by  I.  and  W.  March  &  Go.  for  Bio  de  Janeiro,  and  to  be  delivered 
to  March,  Brothers  &  Go.  or  to  their  assigns,  freight  for  the 
said  goods  to  be  paid  in  London,  with  primage  and  average 
accustomed.  The  invoices  were  furnished  by  Dowsland  and 
Davison,  and  signed  by  them;  they  were  headed  thus :  "Invoice 
of  86  cases,  &c.  shipped  on  board  the  Friendship,  William 
Dawson,  master,  and  consigned  to  Messrs.  March,  Brothers  there, 
for  sale,  on  our  account  and  risk,  as  agents."  The  insurance  on 
the  goods,  &c.  shipped,  was  efiected  by  Messrs.  I.  and  W.  March 
in  their  own  name.  From  the  1st  January  to  the  14th  of  June, 
1819,  the  defendant,  at  the  instance  of  Dowsland,  made  very  con- 
siderable ^advances  in  cash  and  bills  to  Dowsland  and  Davison,  [  *86S  ] 
making  a  balance  due  to  the  defendant,  of  1,196Z.  10s.  Id.  on  the 
14th  June.    Dowsland  and  Davison  became  insolvent  in  July, 

1819,  and  committed  acts  of  bankruptcy  about  the  19th  March, 

1820,  and  a  commission  issued  against  them,  dated  the  19th 
May,  1820,  under  which  the  plaintiffs  were  chosen  assignees. 
After  their  insolvency,  the  house  of  March,  Brothers  &  Go., 
of  Eio  Janeiro,  forwarded  to  the  house  of  I.  and  W.  March  &  Go., 
London,  the  accounts  sales  of  the  copper  consigned  to  them,  with 
three  letters  addressed  to  the  defendant,  dated  27th  September, 
1819,  and  19th  April,  and  6th  May,  1820.     This  was  the  only 

Q  Q  2 
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Easum  correspondence  which  the  defendant  had  with  them,  hut  it  is  not 
Cato.  usual  for  persons  making  consignments  through  London  houses^ 
to  correspond  with  the  houses  abroad,  who  know  only  the  house 
through  which  the  consignments  are  made.  On  the  29th  July, 
1820,  the  assignees,  through  their  solicitors,  wrote  letters  to 
Messrs.  I.  and  W.  March  &  Co.  claiming  the  property  in  ques- 
tion, and  requiring  them  not  to  account  to  any  persons  but 
themselves  for  the  same.  After  the  issuing  of  the  commission 
of  bankruptcy  the  returns  for  the  shipment  so  made  to  the  house 
of  March,  Brothers,  amounting  to  247Z.  19s.  11^.,  came  home  to 
the  house  of  I.  and  W.  March  &  Co.,  who,  in  December,  1820, 
paid  to  the  defendant  the  sum  of  101.  in  part  of  such  proceeds. 
This  payment  was  made  to  the  defendant  before  this  action  was 
brought,  and  after  notice  given  of  the  bankruptcy,  and  of  the 
claim  made  by  the  assignees.  At  the  time  of  the  bankruptcy 
Dowsland  and  Davison  were  indebted  to  the  defendant  in  the 
sum  of  8,102Z.  18«.  6d.  for  monies  paid  and  advanced  by  the 
[  *864  ]  defendant,  and  for  ^liabilities  which  the  defendant  had  entered 
into  for  them  previously  to  their  stopping  payment.  The  jury 
foimd  as  a  fact  that  the  bankrupts  intended  to  give  the  defen- 
dant a  lien  on  the  shipments  for  the  money  previously  advanced 
by  him.t  Marryat,  in  last  Easter  Term,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  that  this  was  a  verdict  against 
evidence,  and  as  to  that  he  relied  on  the  letter  of  the  17th 
December,  1818,  as  decisive  to  shew,  that  the  only  object  the 
bankrupts  had  was  to  conceal  their  interest  in  the  transaction, 
which  was  not  a  proper  one  for  them,  as  brokers,  to  undertake. 
The  CouBT,  in  granting  the  rule,  directed  the  question  to  be 
argued,  whether,  independently  of  that  finding,  the  verdict  was 
not  right,  it  being  a  case  of  mutual  credit  within  5  Geo.  IL 
c.  30,  s.  28.: 

Scarlett  and  Campbell  shewed  cause : 

They  contended,  that,  whether  or  not  the  special  finding  of 

t  There    was    another    shipment  thought  that  our  report  would  be 

through  Messrs.  WaiTe,  Brothers,  to  simplified  by  omitting  the  facts  rela> 

which   the  action   equally  applied,  tive  to  that  transaction. 

But  as  the  two  were  in  all  essential  |  See  now  Bankruptcy  Act,  1883, 

particulars  exactly  similar,  we  have  s.  38. 
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the  jury  could  be  supported,  this  was  clearly  a  case  of  mutual  Eabum 
credit  between  the  bankrupts  and  the  defendant,  within  qato. 
5  Geo.  II.  c.  30,  s.  28,  by  which  the  commissioners  are  to  settle 
the  account  between  the  parties,  and  the  balance  alone  is  to  be 
claimed  or  paid.  Here  the  bankrupts  represented  the  defendant 
as  the  owner  of  the  goods  to  the  merchants  through  whom  the 
consignment  was  to  be  made,  and  thereby  gave  him  an 
authority,  which  being  coupled  with  an  interest  was  not 
countermandable  by  them,  to  receive  the  proceeds.  It  is  quite 
clear  that  the  defendant,  if  he  had  received  these  proceeds  before 
the  *bankruptcy,  could  have  set  them  off  against  the  debt  due  [  ♦ses  ] 
from  them  to  him.  And  what  is  the  difference  ?  Here  it  was  a 
credit,  given  by  the  delivery  of  the  goods,  in  its  nature  likely  to 
terminate  in  a  debt;  and  that  is  the  criterion  laid  down  by 
GiBBs,  Ch.  J.  in  Rose  v.  Hart  A  This  case  falls,  therefore, 
within  the  principle  laid  down  in  Olive  v.  Smithft  and  French  v. 
Fenn4 

Marryat,  PtMer,  and  Maule,  contra,  contended  that  this 
was  not  within  the  statute.  Here  the  bankrupts  could  have 
compelled  the  house  of  March  &  Go.  to  account  for  the  proceeds 
to  them.  For  the  defendant  was  not  at  all  interested  in  the  gain 
or  loss  arising  from  the  transaction.  There  is  no  instance  to  be 
cited  in  which  it  has  been  determined  to  be  a  case  of  mutual 
credit,  unless  where  the  goods  have  been  delivered  to  and  are  in 
the  possession  of  the  party  himself.  That  was  the  case  in  Olive 
V.  Smith  and  French  v.  Fen7i,  which  are,  therefore,  distinguish- 
able from  the  present  case.  In  Sampson  v.  Burton,\\  where  they 
were  in  the  hands  of  a  third  person,  it  was  held  not  to  be  within 
the  statute.  As  to  the  finding  by  the  jury,  there  is  clearly  no 
evidence  to  support  it. 

Abbott,  Ch.  J. : 

My  opinion,  in  this  case,  is  not  founded  upon  the  intention 
found  by  the  jury,  but  on  the  ground  that  the  facts  here  establish 

t  20  E,  R.  633  (8  Taunt.  499;  13  L.  J.  Ex.  203.] 

2  Moore,  547).  §  Cooke's  B.  L.  7th  ed.  636. 

X  5  Taunt.  56.    [Oyemiled  Ahager  ||  2  Brod.  &  Bing.  89 ;  4  Moore, 

V.  Currie  (1844)  12  M.  &  W.  751 ;  515. 
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Eabvu  a  case  of  mutual  credit.  It  appears  that  the  bankrupts,  b^ng 
Cato.  desirous  of  making  consignments  to  Bio  de  Janeiro,  and  not 
[  •866  ]  choosing  *to  be  known  in  the  transaction,  represented  to  !•  and 
W.  March,  that  the  goods  shipped  by  them  belonged  to  the 
defendant,  and  were  to  be  shipped  on  his  account,  and  that  they 
procured  the  defendant  to  write  letters  to  I.  and  W.  March, 
directing  advances  to  be  made  upon  the  goods,  which  was 
accordingly  done;  and  that  house  took  upon  themselves  the 
management  of  the  concern.  In  the  invoice  and  bill  of  lading 
the  goods  were  not  described  as  the  goods  of  the  bankrupts. 
Now,  if  all  the  parties  had  continued  solvent,  it  is  clear  that, 
according  to  the  usual  course  of  trade,  the  proceeds  of  these 
goods  would  not  have  been  paid  over  to  the  bankrupts,  but  to 
the  defendant.  It  seems  to  me,  therefore,  that  this  case  is  to  be 
considered  as  if  the  bankrupts  had  actually  put  the  goods  into 
the  hands  of  the  defendant ;  and  then,  no  doubt,  it  would  have 
been  a  case  of  mutual  credit  within  the  statute  5  Geo.  11.  c.  30, 
s.  28,  and  he  would  then  have  been  entitled,  in  the  event  which 
has  happened,  to  set  off  against  the  proceeds  the  debt  due  from 
the  bankrupts  to  him.  I  think,  therefore,  that  the  verdict  is 
right,  and  that  the  defendant  is  entitled  to  our  judgment. 

Batley,  J. : 

I  am  not  sure  whether  any  case  in  the  books  goes  the  full 
length  of  this ;  but,  I  think  that  this  is  a  case  of  mutual  credit 
within  the  statute  5  Geo.  II.  c.  80,  s.  28,  which  is  now  held  to 
be  confined  to  such  credits  as  must  in  their  nature  terminate 
in  debts.  That,  as  it  seems  to  me,  is  the  case  here.  The  bank- 
rupts apply  to  the  defendant  to  permit  his  name  to  be  used  in 
these  consignments,  and  he  writes  letters,  requesting  advances 
[  *867  ]  to  be  made.  Now  this  *seems  to  me,  to  amount  to  a  consent  by 
the  bankrupts,  that  the  defendant  shall  be  considered  by  I.  and 
W.  March  as  the  owner  of  the  goods  consigned.  And  one  con- 
sequence resulting  from  that  would  be,  that  the  defendant  would 
have  the  right  to  require  from  I.  and  W.  March,  an  account  of 
the  proceeds  and  the  payment  of  the  balance  due.  It  amounts, 
therefore,  to  a  consent  by  the  bankrupts,  that  the  money  pro- 
duced by  the  consignments  should  pass  through  the  defendant's 


VOL.  XXIV.]     1822.     K.  B.     5  B.  &  ALD.  867—868.  699 

hands.  In  that  case,  he  would  have  a  right  to  deduct  from  it  Easum 
the  debt  due  to  him.  And  that  might  be  the  ground  for  his  per-  cato. 
mitting  the  bankrupts  to  be,  and  to  remain  in  his  debt.  It  is 
said  in  argument,  that  the  bankrupts  could  have  compelled 
I.  and  W.  March  to  account  for  the  proceeds  with  them.  But 
that  is  a  petitio  principii.  For  they  could  not  do  so,  if  the  defen- 
dant had  a  right  to  receive  and  to  stop  the  money  in  transitu ; 
for  such  a  right  would  be  a  beneficial  interest  in  him,  and  the 
bankrupts  could  not,  therefore,  countermand  his  authority  to 
receive  the  money.  I  think,  theriefore,  that  this  was  a  case  of 
mutual  credit,  likely  to  terminate  ultimately  in  a  pecuniary 
balance  on  the  one  side  or  the  other.  It  is,  therefore,  within 
5  Geo.  II.  c.  80,  s.  28,  and  the  defendant  is  entitled  to  our 
judgment. 

HOLBOYD,  J. : 

I  am  of  opinion  that  this  is  a  case  of  mutual  credit,  and  there- 
fore, that  independently  of  the  intent  found  by  the  jury,  the 
verdict  is  right.  The  case  lies  within  a  narrow  compass.  The 
defendant  does  not  lend  his  name  generally  to  the  bankrupts, 
but  only  for  a  particular  transaction.  The  goods  were  to  be 
sent  in  the  defendant's  name  by  I.  and  W.  March  to  Bio  de 
Janeiro,  and  the  proceeds  were  to  be  remitted  to  them  as  his 
*agents.  Under  these  circumstances,  and  knowing  this,  the  [  *868 1 
defendant  subsequently  made  advances  to  the  bankrupts,  which 
probably  were  made  on  the  ground,  that  those  proceeds  were  in 
the  hands  of  persons  who  were  accountable  to  him.  It  is  true, 
that  the  defendant  directed  the  bankrupts  to  be  consulted  as  to 
the  disposal  of  the  goods,  and  if  no  bankruptcy  had  happened, 
they  would  have  had  the  disposal  of  them.  These  directions, 
however,  were  revocable  by  the  defendant.  I  am  clearly  of 
opinion,  that  the  parties  having  agreed  that  these  goods  should 
be  represented  as  belonging  to  the  defendant,  and  he  having 
advanced  money  in  consequence,  it  is  a  case  of  mutual  credit 
within  the  statute. 

Best,  J. : 

I  am  of  the  same  opinion.    The  goods  in  this  case  were,  as  it 
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Easum  seems  to  me,  as  much  under  the  defendant's  control  as  if  they 
Cato  bftd  l^oen  sent  to  his  warehouse.  Messrs.  I.  and  W.  March 
must,  from  the  facts  stated,  have  considered  him  as  the  principal 
in  the  adventure.  All  directions  relative  to  it  were  in  his  name« 
and  the  bankrupts  were  represented  throughout  merely  as  his 
agents,  and  as  having  no  powers  except  what  they  derived  from 
him.  The  application  was  not  for  an  advance  to  the  bankrupts, 
but  through  the  bankrupts  to  the  defendant.  That  is  a  strong 
circumstance  to  shew  that  the  property  was  not  to  be  dealt  with 
without  the  defendant's  consent,  and  that  the  proceeds  were  to 
be  under  his  control.  In  Ex  parte  Deeze^j:  Lord  Hardwicee  is 
reported  to  have  put  it  as  a  case  of  mutual  credit,  if  a  man  had 
[  ♦869  ]  goods  in  his  hands  belonging  *to  a  debtor  of  his,  which  could 
not  be  got  from  him  without  an  action  at  law  or  a  bill  in  equity. 
Now  that  is  the  case  here ;  for  these  goods  could  not  have  been 
given  up  to  the  bankrupts  against  the  consent  of  the  defendant, 
except  by  some  proceedings  of  that  nature.  This,  therefore,  is  a 
case  of  mutual  credit,  and  the  defendant  is  entitled  to  our 
judgment. 

Bvle  discharged. 

t  1  Atk.  228. 
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EDWAKD   BLISS   v.    JAMES   COLLINS.t  i^f- 

(o  Bam.  &  Aid.  876—884  ;  S,  C.  1  Dowl.  &  Ey.  291.)  [  876  ] 

Two  messuages  were  conveyed  to  such  uses  as  A.  should  appoint,  and 
in  default  of  appointment  to  A.  for  life,  and  after  the  determination  of 
that  estate  in  his  lifetime  to  B.  for  the  life  of  A.,  in  trust  for  A.  and  his 
assigns ;  with  remainder  to  A.  in  fee.  A.  leased  both  these  messuages 
to  a  tenant  at  an  entire  rent  of  65/.  10a.  for  a  term  of  years,  and,  duriug 
the  continuance  of  that  term,  contracted  to  sell  the  reversion  of  one  of 
the  messuages  to  C.  In  the  contract  the  messuage  was  described  on 
lease,  together  with  another,  and  that  the  apportioned  rent  in  respect  of 
it  was  40/.  A.  and  B.  afterwards  conveyed  the  reversion  of  both  houses, 
and  the  entire  rent  of  65/.  10«.  unto  D.  to  certain  uses,  viz.  as  to  the 
said  messuage  which  A.  had  contracted  to  sell,  and  the  yearly  rent  of 
40/.,  together  with  all  powers  and  remedies  reserved  for  recovering  the 
rent  of  65/.  10«.  to  such  uses  as  A.  should  appoint ;  and  as  to  the  other 
messuage  and  the  residue  of  the  entire  rent  to  the  use  of  A.  in  fee.  A. 
afterwards  appointed  the  messuage  which  he  had  contracted  to  sell,  and 
the  apportioned  rent  to  the  purchaser :  Held,  that  the  latter  did  not  acquire 
the  same  rights  and  remedies  against  the  lessee  as  he  would  have  acquired 
if  the  rent  had  been  legally  apportioned  by  a  jury,  the  lessee  for  the  term 
not  being  bound  by  an  apportionment  made  without  his  consent. 

The  following  case  was  sent  by  the  Vice-Chancellor  for  the 
opinion  of  this  Court. 

By  lease  and  release  bearing  date  respectively  the  28th  and 
29th  of  March,  1808,  the  release  being  made  between  John  Lovett 
of  the  first  part,  Edward  Bliss  of  the  second  part,  James  Boche 
of  the  third  part,  the  said  Edward  Bliss  of  the  fourth  part,  and 
William  Bliss  of  the  fifth  part,  for  the  considerations  therein  ex- 
pressed ;  two  several  messuages  or  tenements  in  Princes  Street, 
Red  Lion  Square,  in  the  county  of  Middlesex,  one  called  the  . 
White  Bear,  public  house,  and  the  other  next  adjoining  thereto 
with  their  appurtenances,  were  with  other  hereditaments  therein 
particularly  described,  conveyed  and  limited  to  such  uses  as 
Edward  Bliss  should  *by  deed  appoint,  and  in  default  of  appoint-  [  •877  ] 
ment,  to  the  use  of  the  said  Edward  Bliss  and  his  assigns  during 
his  life ;  and  after  the  determination  of  that  estate  in  his  life- 
time, to  the  use  of  William  Bliss  and  his  heirs,  during  the  life  of 
Edward  Bliss,  in  trust  for  Edward  Bliss  and  his  assigns,  with 

t  Cited  and  followed  by  Pollock,      (1882)  10  Q.  B.  D.  48,  61 ;  62  L.  J. 
B.  in  Mayor  of  Swansea  v.  Thomas      Q.  B.  340,  341.— R.  C. 
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BLIS8       remainder  to  the  ase  of  Edward  Bliss,  his  heirs  and  assigns  for 
Collins,     ever.     By  a  lease  of  the  29th  September,  1810,  made  between 
Edward  Bliss  of  the  one  part,  and  James  Bemmonds  of  the 
other  part,  for  the  considerations  therein  expressed,  the  said 
Edward  Bliss  did  demise  unto  the  said  James  Bemmonds  the 
said  messuage  or  tenement  called  the  White  Bear,  pubUc  honse, 
and  the  said  messuage  or  tenement  adjoining  thereto  with  their 
appurtenances,  to  hold  to  him  from  thenceforth  for  21  years,  at 
the  yearly  rent  of  651.  10«.     Edward  Bliss,  on  the  15th  of  March, 
1814,   duly  contracted  to  sell  the  said  messuage  or  tenement 
called  the  White  Bear  with  the  appurtenances,  to  the  defendant, 
Collins,  and  by  the  printed  particulars  of  sale  it  was  declared 
that  that  house,  with  a  house  adjoining,  was  on  lease  to  Bem- 
monds, and  that  the  apportioned  rent  in  respect  of  the  public 
house  was  40Z.  per  annum.     The  defendant,   Collins,   having 
refused  to  complete  his  purchase,  Edward  Bliss  filed  his  bill  in 
the  Court  of  Chancery  against  the  defendant,  for  a  specific  per- 
formance of  this  contract.    By  lease  and  release,  dated  respec- 
tively the  28rd  and  24th  of  March,  1819,   the  release   being 
between  Edward  Bliss  of  the  first  part,  William  Bliss  of  the 
second  part,  and  Samuel  Harris  of  the  thu-d  part ;  after  reciting 
the  lease  and  release  of  the  28th  and  29th  March,  1808,  and  the 
lease  of  the  29th  of  September,  1810,  and  the  sale  of  the  public 
house  called  the  White  Bear,  to  defendant,  Collins ;  and  that, 
[  •878  ]      *in  order  to  effect  a  legal  apportionment  of  the  entire  rent  of 
651. 10«.,  preparatory  to  the  conveyance  to  Collins  of  the  purchased 
premises,  Edward  Bliss  had  determined,  with  the  acquiescence 
of  the  said  Samuel  Harris,  to  grant  and  release  the  two  several 
messuages  and  tenements  thereinbefore  mentioned,  and  the  re- 
version and  inheritance  thereof  subject  to  the  lease,  and  also  to 
the  entire  rent  of  65Z.  10«.  reserved  by  the  lease  unto  the  said 
Samuel  Harris,  to  the  several  uses  thereinafter  limited  con- 
cerning the  same ;  it  was  witnessed,  that  for  the  considerations 
in  the  said  indenture  of  release  expressed,  Edward  Bliss  did 
grant,  bargain,  sell,  alien,  release  and  remise,  and  for  ever  quit, 
claim,  and  the  said  William  Bliss  did  bargain,  sell,  and  release 
unto  the  said  Samuel  Harris  and  his  heirs,  all  those  two  several 
messuages  or  tenements  with  the  appurtenances  therein  described. 
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to  Iiold  the  said  messuageB  and  premises  subject  to  the  lease,  and        bliss 

the  term  thereby  granted  and  then  unexpired,  unto   Samuel     coLLiNa 

Barris,  his  heirs  and  assigns,  to  the  uses  thereinafter  declared, 

(that  is  to  say)  as  for  and  concerning  the  said  pubhc  house,  the 

White  Bear,  with  the  appurtenances,  and  also  as  concerning  the 

yearly  rent  of  40Z.,  part  of  the  entire  rent  of  65Z.  lOs.  reserved  by 

the  lease,  together  with  all  powers  and  remedies  reserved  in  the 

said  lease  for  recovering  the  rent  of  65Z.  10^.,  so  far  as  such 

powers  relate  to  the  said  apportioned  rent  of  402.,  to  the  use  of 

such  persons  for  such  estate,  and  in  such  proportions  as  the  said 

Edward  Bliss  should  appoint,  and  until  appointment,  and  subject 

to  such  uses,  estates,  trusts,  charges,  and  interests  as  should 

have  been  directed,  limited,  or  appointed  by  the  said  Edward 

Bliss,  to  the  use  of  the  said  Edward  Bliss  and  his  assigns  during 

his  life,  with  a  *limitation  to  William  Bliss  and  his  heirs,  during      [  •STS  ] 

the  life  of  the  said  Edward  Bliss  upon  trust  for  him  ;   with 

remainder  to  the  use  of  the  said  Edward  Bliss,  his  heirs  and 

assigns  for  ever,  and,  as  for  and  concerning  the  said  messuage 

or  tenement  adjoining  the  last  mentioned  messuage  or  public 

house,  called  the  White  Bear,  with  the  appurtenances ;  and  as 

concerning  the  said  yearly  rent  of  252.  10a.,  residue  of  the  said 

entire  rent  of  65Z.  lOa.  reserved  by  the  said  lease,  together  with 

all  powers  reserved  in  the  said  lease  for  recovering  the  entire 

rent,  to  the  use  of  William  Bliss,  his  heirs  and  assigns  for  ever. 

By  lease  and  release,  bearing  date  respectively  since  the  date  of 

the  last  mentioned  indentures,  the  release  being  between  Edward 

Bliss  of  the  first  part,  William  Bliss  of  the  second  part,  and 

James  Collins  of  the  third  part,  the  said  messuage  or  tenement, 

and  pubhc  house  called  the  White  Bear,  with  the  appurtenances, 

and  also  the  yearly  rent  of  40Z.,  part  of  the  entire  rent  of  661. 10«. 

reserved  by  the  said  indenture  of  lease,  together  with  all  powers 

and  remedies  reserved  in  the  said  lease  for  recovering  the  rent  of 

651.  10a.,  so  far  as  such  powers  relate  to  the  apportioned  rent  of 

401.  were  appointed,  limited,  and  conveyed  by  Edward  Bliss  and 

William  Bliss,  unto,  and  to  the  use  of  the  said  James  Collins,  his 

heirs  and  assigns  for  ever. 

The  question  directed  by  the  Vice-Chancellor  for  the  opinion 
of  this  Court  was,  whether  the  purchaser  of  the  estate  in  question 
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Blibs  had,  by  the  aforesaid  conveyance  of  the  vendor  and  his  trustee 
Collins,  alone,  without  the  concurrence  of  the  lessee,  acquired  the  same 
rights  and  remedies  against  the  lessee  in  respect  of  the  appor- 
tioned rent  of  40Z.  therein  reserved  to  him,  as  he  would  have 
acquired  in  case  no  rent  had  been  mentioned  in  such  conveyance 
[  •880  ]  *from  the  vendor  and  his  trustee,  and  the  annual  rent  of  40/.  had 
been  legally  apportioned  by  a  jury  for  that  part  of  the  reversion 
of  the  premises  in  question.  This  case  was,  in  part,  argued  at 
the  sittings  before  last  Michaelmas  Term,  by 

Sugden  for  the  plaintiff : 

The  lessor  may  apportion  the  rent  without  the  concurrence  of 
the  lessee.  Where  the  reversion  is  severed  by  a  grant  of  part  of 
the  premises,  a  rent  service,  incident  to  the  reversion,  is  to  be 
apportioned,  (Co.  Lit.  148  a,  and  CoUins  and  Harding*s  case,  13 
Go.  Bep.  57  a) ;  and  if  there  be  no  apportionment  at  the  time,  and 
the  two  reversioners  cannot  agree,  then  in  an  action  of  debt  brought 
by  one  of  them  for  the  rent,  a  jury  is  to  ascertain  the  proportion 
in  which  it  is  to  be  divided  between  them.  This  becomes  neces- 
sary  only  for  the  purpose  of  settling  the  respective  rights  of  the 
reversioners,  and  not  with  a  view  to  the  interests  of  the  tenant. 
If  the  lessor,  by  the  instrument  conveying  part  of  the  premises, 
fixes  the  amount  of  rent  which  is  to  accompany  it,  the  rights  of 
the  reversioners  do  not  admit  of  dispute,  and  an  apportionment 
by  a  jury  is  not  requisite.  The  tenant  will  not  be  prejudiced  by 
being  compelled  to  pay  a  particular  portion  of  rent  out  of  a 
particular  portion  of  the  property.  The  entire  rent  before  issued 
out  of  the  entire  land,  and  the  landlord  might  distrain  upon 
every  acre  of  the  land  for  the  whole  rent ;  and  though  the  lessee 
may  have  underlet  a  part  at  a  smaller  rent,  it  is  equally  liable. 
In  Walter  v.  Maunde,^  the  Mastbb  op  the  Bolls  decided  that  a 
landlord  contracting  to  sell  part  of  a  demised  estate,  with  an 
[  *88i  ]  apportioned  rent,  could  make  a  good  *title  to  the  apportioned 
rent  without  the  consent  of  the  tenant,  and  intimated  a  very 
strong  opinion  that  the  purchaser  of  part  would  have  the  same 
remedies  for  the  apportioned  rent  as  the  original  landlord  would 
have  had  for  the  entire  rent. 

t  21  R.  E.  141  (1  J.  &  W.  181). 
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The  Court,  after  hearing  Sugden,   stated  that  they  thought        Bliss 
it    necessary  to  confer  with   the  Vice-Chancellor   before  they      collins. 
heard   the  case  further  argued.     In  last  Term  it  was  again 
argued  by 

Preston  for  the  plaintiff : 

It  may  be  admitted  that,  consistently  with  the  authorities,  the 

rent  could  not  be  apportioned  by  a  vendor  and  purchaser  so  as  to 

bind  the  tenant.     The  purchaser,  however,  has  the  same  rights 

and  remedies  against  the  lessee  in  respect  of  the  apportioned  rent 

as  he  would  have  had  in  case  no  rent  had  been  mentioned  in  the 

conveyance  from  the  vendor,  and  the  annual  rent  of  AOL  had 

been  apportioned  by  a  jury.     It  is  clear  that  a  rent  may  be 

apportioned ;  Co.  1,  Inst.  148 ;  2  Inst.  504,  and  Bacon's  Abr. 

tit.  Eent,  M.  are  authorities  in  point.     The  passage  in  2  Inst. 

504,  is  full  and  explicit :   "  If  a  man  make  a  lease  for  years, 

reserving  a  rent,  if  he  grant  away  part  of  the  reversion,  the  rent 

shall  be  apportioned  by  the  common  law,  and  albeit  the  grantee 

of  part  demand  or  claim  more  in  his  action  of  debt  or  avowry 

than  is  due,  yet  shall  he  recover  so  much  as  the  jury  shall  find 

upon  a  just  apportionment  to   be  due.'*     And  for  this,  four 

reasons  are  given.     "  1st,  For,  that  it  is  a  rent-service,  and  not 

a  bare  contract,  and  rent  services  were  apportionable  at  the 

common  law.     2nd,  It  is  incident  to  the  reversion,  which  is 

severable  et  accessorium  sequitur  naturam  stii  ^principalis.     3rd,       C  *^^'^  3 

The  rent  being  a  rent-service  is  severable  by  recovery  of  part  in 

an  action  of  waste,  or  upon  surrender  in  part.     4th,  It  is  a 

general  case,  and  specially  in  case  of  wills,  which  many  times 

are  void  for  a  third  part."t 

(Abbott,  Ch.  J. :  The  authorities  go  to  establish  this  position, 
that  there  are  two  modes  of  apportioning  rent,  one  by  granting 
the  reversion  of  part  of  the  land  out  of  which  the  rent  issues ; 
the  other  by  granting  part  of  the  rent  to  one  person  and  part 
to  another.  In  the  present  case,  each  portio:n  of  the  rent  issues 
out  of  the  whole  land. 

t  13  Co.  Rep.  57. 
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Bliss  Baylby,  J. :    Suppose  the  grantee  to  distrain  for  40i.  rent,  the 

CoiIiNs.      avowry  must  state  that  the  tenant  held  it  at  an  annual   rent 
of  401.) 

It  may  be  admitted,  that  the  avowry  must  so  state  the  title  to 
the  rent ;  but  the  reversioner  may  recover  a  less  sum  than  40Z., 
though  he  states  the  tenancy  to  be  at  40Z.  a-year.  However,  it 
is  conceded,  that  unless  this  case  assumes  that  the  rent  has  been 
duly  and  legally  apportioned,  there  is  great  difficulty  in  arguing 
the  plamtiflfs  case  on  grounds  which  are  tenable.  It  is  incum- 
bent on  the  defendant  to  shew  that  his  remedies  at  law  are 
different,  in  consequence  of  the  rent  being  apportioned  by  the 
lessor,  than  they  would  have  been  if  the  rent  had  been  appor- 
tioned by  a  jury.  The  right  of  re-entry  for  non-payment  of  rent 
is  gone,  because  the  condition  was  entire.  The  grantee  has  a 
remedy  for  the  rent  by  distress,  or  by  bringing  an  action  of  debt 
or  covenant.  These  propositions  are  established  by  the  passage 
already  cited  from  2  Inst.  504.  The  same  doctrine  is  to  be  found 
in  Bacon's  Abr.  tit.  Eent,  M. :  "If  A.,  possessed  of  a  term  for  20 
[  ♦883  ]  years,  leases  it  for  10  years,  *reserving  80Z.  rent,  and  afterwards 
A.  devises  201.  of  the  rent  to  three  of  his  sons,  equally  to  be 
divided ;  this  is  a  good  devise,  and  each  of  the  sons  shall  have 
an  action  of  debt  for  his  third  part,  though  the  reversion  to 
which  the  rent  was  originally  incident  remains  entire."  Now,  in 
the  case  put,  the  lessor  divides  the  rent  by  his  own  act  only,  and 
he  might  divide  it  into  as  many  parts  as  he  pleases,  obliging  the 
tenant  to  pay  each  separately,  and  rendering  him  liable  to 
different  remedies.  This  power,  of  apportioning  the  rent  by  the 
lessor,  will  be  beneficial  to  the  tenant,  by  preventing  the  necessity 
of  an  action  of  debt  for  the  purpose  of  having  the  apportionment 
made  by  the  jury.  And  it  is  observed  by  Lord  Chief  Baron 
Gilbert,  that  the  apportionment  imposes  no  hardship  on  the 
tenant ;  for,  though  it  subjects  him  to  several  actions  and 
distresses,  he  may  always  avoid  them  by  punctual  pay- 
ment. 

Chitty,  contra  : 
The  apportionment  can  only  be  legally  made  by  the  lessor 


VOL.  XXIV.]     1822.    K.  B.     5  B.  &  ALD.  888—884.  607 

^th  the  consent  of  the  lessee,  or  by  the  verdict  of  a  jury.    It        bliss 

cannot  even  be  made  by  the  Court.     This  is  so  laid  down  in      collikb. 

[Bacon's  Abr.  tit.  Eent,  M.  where  all  the  authorities  are  collected. 

Indeed,  if  this  apportionment  be  valid,  how  is  the  tenant  to  know 

what  sum  he  is  to  tender  to  the  person  claiming  the  rent  ?    If 

the  reversion  belongs  to  two  tenants  in  common,  the  tenant 

cannot  discharge  himself  against  one  by  paying  too  much  to  the 

other ;  but  the  former  may  distrain.     Harrison  v.  BambyA     If 

this  apportionment  is  vaUd,  the  tenant  may,  without  notice,  pay 

too  much  to  either.    It  is  clear  that  if  there  be  a  right  of  re-entry 

reserved  to  the  purchaser  of  part  of  the  premises,  he  cannot 

*enter  alone ;  neither  can  he  distrain,  because  the  tenant,  who       [  *S84  ] 

has  contracted  only  for  the  payment  of  an  entire  rent,  is  not 

subject  to  distress  except  for  the  whole.     If  the  tenant  concurs 

in  the  conveyance,  and  makes  himself  tenant  to  the  purchaser  at 

the  apportioned  rent,  the  latter  will  have  all  the  remedies  against 

the  tenant  which  he  would  have  had  if  the  apportioned  rent  had 

been  originally  reserved.    Here  the  tenant  did  not  concur  in 

the  apportionment,  and  it  cannot,  therefore,  be  binding  upon 

him. 

Preston,  in  reply : 

The  form  of  the  question  assumes  that  the  apportionment  is 
equivalent  to  one  by  a  jury,  and  the  only  question  is,  whether  the 
landlord  has  the  same  remedies  in  one  case  as  in  the  other.  If 
the  Court  does  not  so  consider  the  question,  no  reason  can  be 
oflfered  for  the  right  of  binding  the  tenant  by  an  apportionment 
to  which  he  was  not  a  party. 

The  following  certificate  was  afterwards  sent : 

"We  have  heard  this  case  argued  by  counsel,  and  are  of 
opinion,  that  the  purchaser  of  the  estate  in  question  hath  not, 
by  the  aforesaid  conveyance,  acquired  the  same  rights  and 
remedies  against  the  lessee  as  he  would  have  acquired  if  the 
rent  had  been  legally  apportioned  by  a  jury ;  inasmuch  as  we 
think,  that  the  lessee  is  not  bound  by  this  apportionment,  made 

t  2  B.  E.  684  (5  T.  E.  246). 
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Blibs       without  his  consent,  but  may  dispute  the  propriety  thereof,  and 


Collins,     cause  the  rent  to  be  apportioned  anew  by  a  jury. 


'  C.  Abbott. 
^  J.  Baylet. 

^  G.  S.  HOLROTD. 

'W.  D.  Best." 


1822. 

•^!!L^^'  JAMES  AxND  Wife   v.  TALLEXT. 

[  ^^9  ]  (5  Baj^^  ^  ^d,  889—892  ;  S,  C.  1  Dowl.  &  Ry.  548.) 

The  condition  of  a  bond  recited  that  the  obligor  had  cohabited  vith  a 
woman  for  several  years,  and  had  by  her  two  children  therein  named, 
and  that  she  being  desirous  to  put  an  end  to  the  connexion,  had  applied 
to  the  obligor  to  make  a  proyision  for  herself  and  children,  which  he  had 
agreed  to  do,  and  for  that  purpose  the  obligor  entered  into  the  bond  in 
question,  which  was  conditioned  to  pay  to  the  mother  yearly,  during  the 
joint  natural  lives  of  herself  and  two  children,  a  certain  sum  therein 
mentioned,  the  annuity  to  be  applied  to  the  maintenance  and  education 
of  the  children  as  well  as  of  herself ;  or  in  case  of  the  death  of  the  two 
children  therein  specifically  named,  then  the  same  annuity  was  to  be 
payable  to  her  during  her  Hfe.  One  of  the  children  died  during  the 
lifetime  of  the  mother :  Held,  that  the  annuity  was  payable  to  her 
during  her  life  at  all  events. 

Debt  against  the  defendant  as  executor  of  one  Packard, 
deceased,  upon  a  bond  given  by  the  latter  to  Susanna  James, 
while  she  was  sole  and  unmarried,  for  600Z.  The  condition  set 
out  in  the  declaration  recited,  that  John  Packard  had  for  several 
years  cohabited  with  the  said  Susanna,  then  S.  Danby,  and  had 
by  her  two  children,  G.  Danby  and  L.  Danby,  and  that  she  being 
desirous  to  put  an  end  to  such  connexion,  had  requested  Packard 
to  make  a  suitable  provision  for  herself  and  children,  which 
he  had  agreed  to  do ;  and  that  she,  at  the  request  of  Packard, 
had  procured  two  sureties  to  enter  into  a  bond  to  indemnify  him 
against  molestation ;  and  that,  for  the  purpose  of  making  the 
provision,  Packard  had  agreed  to  enter  into  the  bond  declared 
[  *890  ]  upon,  the  condition  of  which  was  declared  to  *be,  that  if  Packard 
should  pay  to  Susanna  yearly,  during  the  time  of  the  joint 
natural  lives  of  S.  Danby,  G.  Danby,  and  L.  Danby,  an  annuity 
of  802.  payable  by  four  equal  payments  as  therein  mentioned. 
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the  said  annuity  to  be  applied  to  the  maintenance,  clothing,  and       James 

education  of  the  said  G.  Danby  and  L.  Danby,  as  well  as  for  the     tall'knt. 

maintenance  and  support  of  Susanna  Danby  :  or  in  case  of  the 

death  of  the  said  G.  Danby  and  L.  Danby,  if  Packard  should 

after  that  event  happened,  pay  unto  the  said  Susanna  Danby 

yearly,  during  her  natural  life,  an  annuity  of  30i.  on  the  days 

thereinbefore  mentioned,  or  if  during  the  payment  of  the  first 

mentioned  annuity,  the  said  S.  Danby  should  molest  or  interrupt 

the  said  Packard,  then  the  obligation  should  be  void.     Breach, 

that  after  the  death  of  L.  Danby,  but  during  the  lifetime  of  the 

said  G.  Danby,  and  the  said  Susanna  Danby,  to  wit,  on  the 

25th  December,  1821,  the  sum  of  7/.  10s.  of  the  annuity  became 

due,  which  the  defendant  refused  to  pay.    Plea,  that  Packard,  in 

his  lifetime,  well  and  truly  paid  the  annuity  during  the  joint  and 

natural  lives  of  Susanna  Danby,   George  Danby,   and  Louisa 

Danby,  and  that  in  the  lifetime  of  the  said  G.  Danby,  and  before 

the  said  sum  of  71.  10s.  became  due  to  the  said  S.  Danby  the 

said  Louisa  Danby  died,  and  the  said  G.  Danby  is  now  living. 

To  this  plea  there  was  a  general  demurrer. 

Chitty,  in  support  of  the  demurrer,  contended  that  it  was 
the  manifest  intention  of  the  parties  that  the  annuity  should  be 
payable  to  Susanna  Danby  at  all  events  during  her  life.  The 
contrary  construction  would  give  the  mother  an  interest  in  the 
death  of  the  surviving  *child  ;  because,  until  that  event  happened,  [  *89i  1 
the  annuity  would  not  be  payable  at  all. 

Robinson,  contra  : 

The  words  of  the  bond  are  set  out  according  to  the  legal  effect, 
not  the  tenor  ;  and  the  breach  assigned  does  not  correspond  with 
the  condition,  that  is,  that  Packard,  during  the  joint  lives  of 
Susanna  Danby,  George  Danby,  and  Louisa  Danby,  should  pay 
to  S.  Danby,  yearly,  an  annuity  of  30i.,  or  in  case  George  Danby 
and  L.  Danby  die,  he  should  pay  another  annuity  to  Susanna 
Danby.  The  first  annuity  is  to  be  payable  only  during  the  con- 
tinuance of  the  three  joint  lives ;  the  second  is  to  be  payable 
only  on  the  determination  of  two  of  the  lives.  The  breach 
assigned  is,  that  after  the  death  of  L.  Danby,  and  during  the 
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James  lives  of  Susanna  and  George  Danby,  the  defendant  did  not  pay. 
Talle>t,  Now  the  breach  is  not  within  the  condition,  either  in  terms  or 
effect ;  for  joint  lives  mean  the  lives  of  all ;  and  in  case  6.  and 
L.  Danby  die,  means  in  case  both  of  them  die.  If  the  argument 
on  the  part  of  the  plaintiff  be  well  founded,  he  might  have  set 
out  the  effect  of  the  bond  to  be  according  to  the  fact  that  has 
happened.  He  might  have  stated  that  the  condition  of  the  bond 
was,  that  if  Packard,  during  the  lives  of  Susanna  and  George 
Danby,  should  pay,  and  averred  that  Susanna  and  George  were 
living ;  and  if  the  defendant  had  pleaded  non  est  factum  he  would, 
according  to  the  plaintiff's  argument,  have  been  entitled  to  recover. 
If,  on  the  other  hand,  the  defendant  would  have  had  judgment 
on  that  plea,  he  must  have  judgment  now,  because  the  breach 
does  not  come  within  the  meaning  of  the  condition.  The  defen- 
dant's plea  is  good,  for  it  is,  in  the  first  part,  a  plea  of  perform- 

[  ♦892  ]  ance  in  the  very  words  *of  the  condition ;  and  as  to  the  second 
part,  it  shews  that  that  condition  precedent  has  not  taken  place, 
without  which  the  obligation  does  not  arise. 

Abbott,  Ch.  J. : 

We  must  look  at  the  whole  of  the  instrument,  and  must  put 
such  a  construction  upon  it  as  will  answer  the  manifest  intention 
of  the  parties.  Here  the  annual  sum  is  the  same,  and  is  payable 
on  the  same  days  in  every  event ;  and  the  object  appears  from 
the  recital  of  the  bond  to  have  been  to  provide  for  the  mother  as 
well  as  for  the  children ;  and  if  both  the  children  die,  the  mother 
is  to  have  the  annuity  for  her  life.  It  appears  to  me,  there- 
fore, to  have  been  the  manifest  intention,  that  the  annuity 
should  be  payable  at  all  events  during  the  life  of  the  mother. 
That  being  so,  I  think  th^t  the  plaintiff  is  entitled  to  the  judg- 
ment of  the  Court. 

Judgment  for  the  plaintiff. 
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THE  KING  V.  JAMES.  1822. 

(5  Bam.  &  Aid.  894—895  ;  S.  C.  1  Dowl.  &  Ry.  659.)  -^w^  25. 

A  commitment  for  a  contempt,  being  a  commitment  for  punishment,         [  394  1 
must  be  for  a  time  certain,  and  consequently  a  commitment  for  a  con- 
tempt till  the  defendant  is  discharged  by  due  course  of  law  is  bad. 

CampbelLj  on  a  former  day,  moved  for  a  writ  of  habeas 
corpus  to  the  keeper  of  the  gaol  for  the  county  of  Caermarthen,  to 
bring  up  the  body  of  the  defendant,  on  the  ground  that  he  had 
been  illegally  committed,  by  two  justices  of  the  peace,  for  con- 
tempt, under  the  following  warrant  of  two  justices :  "  Receive 
into  your  custody  the  body  of  Thomas  James,  sent  by  us,  and 
charged  by  us,  upon  view  for  insulting  behaviour  towards  us,  by 
telling  us  that  we  were  biassed  and  prejudiced  in  our  conduct 
towards  him  as  magistrates,  in  the  due  execution  of  our  office  as 
magistrates  of  the  county  of  Caermarthen,  and  keep  him  in 
custody  until  he  shall  be  discharged  by  due  course  of  law."  He 
contended,  first,  that  justices  of  the  peace,  not  sitting  in  a  court 
of  sessions,  had  no  power  to  commit  for  a  contempt;  and, 
secondly,  upon  the  facts  disclosed  in  his  affidavit,  that  the  defen- 
dant had  not  been  guilty  of  any  contempt  for  which  he  could 
lawfully  be  committed.  In  addition  to  these  objections,  there 
was  a  third  which  appeared  upon  the  face  of  the  warrant.  For, 
at  all  events,  as  this  was  a  commitment  for  punishment,  it  ought 
to  have  been  for  a  time  certain,  and  as  there  was  no  course  of 
law  by  which  the  defendant  could  be  discharged,  such  a  commit- 
ment, if  valid,  amounted  to  perpetual  imprisonment. 

Abbott,  Ch.  J. :  [  895  ] 

Without  giving  any  opinion  upon  the  power  of  a  justice  of 
peace  to  commit  for  a  contempt,  this  warrant  appears  to  us  to  be 
bad,  for  not  committing  for  a  time  certain.     Take  the  writ. 

The  defendant  being  now  brought  up,  under  the  habeas  corpus^ 
Campbell  moved  that  he  might  be  discharged. 

Taunton  appeared  for  the  magistrates,  and  stated  that  he 
had  affidavits  of  the  facts  of  the  case,  to  shew  the  nature  of  the 
contempt,  and  that  he  meant  to  contend  that  the  magistrates 
were  justified  in  committing  for  a  contempt. 

B  B  2 
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Thk  Kino    Abbott,  Ch.  J. : 

r. 

James.  Supposing  a  contempt  to  have  been  committed,  and  the 

magistrates  to  have  had  power  to  commit  for  the  contempt,  can 
you  contend  that  a  commitment  in  this  form  is  valid  ? 

Taunton  admitted  that  he  could  not  support  the  vaUdity  of 

the  warrant. 

Defendant  discharged. 


1822.  THE  KING  V.   THE  EAEL  OF  CADOGAX. 

•^"^^If^'  (6  Bam.  &  Aid.  902 ;  S.  C.  1  Dowl.  &  Ey.  559.) 

I-        J  Where  a  lord  of  a  manor  is  indicted  for  a  nuisance  in  not  repairing- 

the  bank  of  a  river,  the  Court  will  not  compel  him  to  allow  the  prose- 
cutor, even  though  he  is  a  tenant  of  the  manor,  to  inspect  the  court  rolls 
for  the  purpose  of  obtaining  evidence  in  support  of  the  prosecution. 

The  defendant  was  indicted  for  a  public  nuisance,  in  not 
repairing,  pursuant  to  his  liability  ratione  tenura,  a  bank  and 
wall  next  to  the  river  Thames,  and  protecting  from  the  river  a 
public  highway,  in  the  parish  of  Chelsea.     Plea,  not  guilty. 

Chitty  now  moved  for  a  rule,  calling  upon  him,  he  being 
the  lord  of  the  manor  of  Chelsea,  to  permit  the  inspection  of  the 
court  rolls  of  the  court-leet  and  court-baron  of  that  manor,  on  an 
affidavit  from  the  solicitor  for  the  prosecution,  that  such  inspec- 
tion was  necessary  for  the  prosecutor's  case,  and  that  it  had 
been  refused.  And  he  contended  that  this,  though  in  form  a 
criminal  proceeding,  was  really  to  try  the  right  of  repair,  which 
was  a  civil  right ;  and  therefore,  that  this  fell  within  the  ordinary 
principle  in  which  the  inspection  of  corporation  books,  &c.  is 
ordered  by  the  Court. 

But  the  CouBT  thought  that  this  was  a  criminal  proceeding, 
and  that  a  party  was  not  under  such  circumstances  bound  to 
furnish  evidence  which  might  ultimately  criminate  himself. 

Rule  refused  A 

t  It  did  not  appear  by  the  affi-      from  the  Court,  that  the  prosecutor 
davit,  but  it  was  stated  in  moving     was  a  tenant  of  the  manor, 
the  rule,  in  answer  to  a  question 
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LOWE  V.   SIE  WILLIAM  MANNERS,   Bakt.  1822. 

(5  Barn.  &  Aid.  917—926.)  r  "^-i 

It.  liowe,  by  will,  devised  all  his  landed  estates  to  trustees,  and 
bequeathed  10,000/.  as  a  portion  to  his  daughter,  C.  L.,  but  in  case  she 
should  marry  any  one  of  his  three  kinsmen  named  in  the  will,  he  gave 
to  whicheTer  of  them  she  married  certain  estates  therein  specified,  he 
taking  the  name  of  Lowe,  and  settling  upon  her  an  annuity  of  1,000/. 
a  year  during  her  life,  and  in  case  that  circumstance  did  not  take  place 
with  his  daughter  C.  L.,  he  then  directed  that  it  might  be  offered  to  his 
other  daughter,  A.  L.,  in  every  particular ;  and  in  case  neither  daughter 
should  marry  in  the  manner  above  mentioned,  then  he  directed  that  his 
daughters  should  have  10,000/.  each,  and,  in  that  case,  he  gave  all  his 
<estates  to  W.  D.,  his  kinsman,  for  ever,  on  his  and  his  heirs  taking  the 
name  of  Lowe  irrevocably.  After  the  date  of  this  will  C.  L.  married 
one  W.  H.,  who  was  not  one  of  the  persons  named  in  the  will  who  would 
have  become  entitled  to  the  estate  after  she  married  him,  and  the  tes- 
tator paid  her  a  marriage  portion ;  and  afterwards  by  a  codicil  to  his 
will  reciting  her  marriage,  and  that  he  had  given  her  a  fortune,  he 
revoked  all  devises  and  bequests  in  her  favour  contained  in  his  original 
will,  and  in  effect  recapitulated  the  provisions  of  his  will  relating  to 
A.  L.  The  testator  died  soon  after  the  date  of  his  codicil,  and  his 
daughter,  A.  L.,  afterwards  married  T.  F.,  who  was  not  one  of  the  per- 
sons named  in  the  will  who  would  have  been  entitled  to  the  estate  in 
the  event  of  her  having  married  him,  and  upon  that  occasion  the 
10,000/.  was  paid  to  her,  and  W.  D.  then  entered  upon  the  testator's 
estates,  and  took  upon  himself  the  name  of  Lowe,  and  suffered  a 
recovery :  Held,  that  W.  D.  was  seised  of  an  indefeasible  estate  in  fee 
simple  in  the  estate  in  question. 

The  Vice-Chancbllob  sent  the  following  case  for  the  opinion 
of  this  Court.  Bichard  Lowe  being  seised  in  fee  simple  of  an 
undivided  moiety  of  the  North-Witham  Wood,  and  of  several 
closes  in  North-Witham  and  elsewhere  in  the  county  of  Lincoln, 
and  of  other  freehold  estates,  duly  made  and  published  his  last 
will  in  writing,  bearing  date  the  5th  day  of  February,  1781,  and  duly 
executed  and  attested,  so  as  to  pass  freehold  estates,  and  amongst 
other  things  devised  as  follows  :  ''  I  give  all  my  landed  estates  in 
the  different  counties  of  Derby,  Bedford,  Lincoln,  Wilts,  and 
Middlesex,  to  my  three  friends,  E.  Mills  Mundy,  Bobert  Williams, 
and  Kempe  *Brydges,  for  the  uses  hereinafter  mentioned,  [•918] 
appointing  them  executors  of  this  my  last  will.  10,0002. 1  give 
as  a  portion  to  my  daughter  Charlotte  Layton,  otherwise 
Charlotte  Lowe,  5,000Z.  of  which  to  be  paid  on  the  day  of  her 
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Lowe  marriage,  and  5,0002.  in  one  year  after,  on  condition  she  marriea 
MA19NSB8.  ^^^^  ^^6  consent  of  any  two  of  my  aforesaid  executors  to  a  man 
of  character  and  fortune,  sufficiently  unincumbered  to  make  & 
proper  settlement  upon  her  ;  but  in  case  she  should  marry  with 
her  own  consent  any  one  of  my  three  kinsmen,  William,  Thomas, 
or  John  Drury,  her  choice  beginning  with  the  eldest,  then 
Thomas,  and  then  John,  my  will  is,  that  if  anyone  of  them  takes 
place,  which  ever  of  them  she  chooses,  1  give  him  all  the  Denbj 
and  Locke  estates  on  taking  the  name  of  Lowe,  and  settling  one 
annuity  or  rent-charge  of  1,0002.  a-year  during  her  life  ;  and  in 
case  the  aforesaid  circumstance  should  not  take  place  with  mj 
daughter  Charlotte,  I  then  will  that  it  may  be  offered  to  m j 
daughter  Ann  Layton,  otherwise  Lowe,  in  every  particular.  And 
I  charge  the  aforesaid  estates  in  Bedfordshire,  Lincoln,  and 
Wilts,  with  the  aforesaid  sum  of  10,000Z.,  on  the  special  conditions 
aforesaid,  to  either  of  them  that  shall  not  marry  as  aforesaid. 
And  should  neither  of  the  above  marriages  take  place,  I  will  that 
any  one  of  the  sons  of  my  executor,  Edward  Miller  Mundy,  and 
a  liking  should  take  place,  that  on  their  taking  the  name  of  Lowe, 
and  making  the  same  settlement,  the  estates  shall  be  theirs  and 
their  heirs  male  for  ever.  I  will  that  the  income  of  my  fortune 
shall  be  the  property  of  the  person  who  marries  either  of  my 
aforesaid  daughters,  and  his  heirs  for  ever,  taking  the  name  of 
Lowe,  and  that  the  entail  be  continued  on  all  my  fortune  not  to 
[  *9i9  ]  be  disposed  of  or  mortgaged,  but  for  *the  sole  use  of  the  income 
only  to  the  name  of  Lowe  for  ever ;  and  should  it  so  happen  that 
neither  of  my  aforesaid  daughters  should  marry  in  the  manner  I 
have  mentioned,  or  to  some  worthy,  good  man,  of  an  estate  in 
fee  of  not  less  than  5001.  in  land  or  real  property,  unincumbered 
of  10,0002.,  I  will  that  my  said  daughters  have  10,0002.  each,  to 
be  paid  by  my  executors  at  such  time  as  they  or  any  two  of  them 
think  proper.  And  then  I  give  all  my  estates,  both  landed  and 
personal,  to  my  kinsman,  WilUam  Drury,  and  his  heirs  male  for 
ever,  on  his  and  his  heirs  taking  the  name  of  Lowe  irrevocably." 
After  the  date  of  the  will,  Charlotte  Layton,  otherwise  Lowe, 
married  William  Heath,  and  upon  that  occasion  Bichard  Lowe 
paid  her  a  marriage  portion.  Bichard  Lowe  afterwards  made 
and  published  a  codicil  in  writing  to  his  will,  bearing  date  the 
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25th  day  of  May,  1785,  part  whereof  was  in  the  words  following:        lowe 
**  This  is  a  codicil  to  the  last  will  and  testament  of  me  Richard     ma^inebb. 
Lowe,  Esq.,  and  to  be  taken  as  part  thereof.    Whereas,  in  and 
by  my  last  will  and  testament,  bearing  date  the  5th  day  of 
February,   1781,   I    have    appointed    Edward    Miller    Mundy, 
Robert  Williams,  and  Kempe  Brydges,  my  trustees  and  executors. 
Now  I  hereby  revoke  that  appointment ;  and  I  hereby  appoint 
the  said  Edward  Miller  Mundy,  together  with  John  Radford  and 
Evan  Lewis,   executors  of  my  last  will.    And  I  devise  and 
bequeath  unto  them  and  their  heirs,  all  my  real  and  personal 
estates,  to  hold  to  them  and  their  heirs  to  the  use  of  such  person, 
and  upon  such  events,  and  under  such  conditions,  and  subject  to 
such  charges  as  are  mentioned  and  declared  in  and  by  my  said 
last  will  and  testament.    And  whereas,  since  the  making  of  my 
said  will,   one  of    my  daughters,   *Charlotte  Lowe,   otherwise       f  *920  ] 
Layton,  hath  intermarried  with  William  Heath,  Esq.  on  which 
marriage  I  gave  my  said  daughter  a  fortune,  therefore  I  do 
hereby  revoke  and  make  void  all  the  devises  and  bequests  con- 
tained in  my  said   will  for  the  benefit  of  my  said  daughter, 
Charlotte  Heath.  And  I  do  hereby  also  revoke  and  make  void  all 
claim  and  right  which  the  said  William  Heath  might  have  to 
any  of  my  real  and  personal  estates  by  virtue  of  his  marriage 
with  my  said  daughter,  Charlotte  Heath,  and   under  and  by 
virtue  of  any  devise  or  clause  in  my  said  will,  or  any  construction 
thereof,  and  in  lieu  thereof,  I  give  and  bequeath  unto  each  of  the 
children  of  the  said  William  Heath,  to  be  begotten  on  the  body 
of  my  said  daughter,  (except  an  eldest  or  only  son,)  the  sum  of 
2,0002.  to  be  paid  to  such  of  them  as  shall  be  a  son  or  sons  at  the 
age  of  21  years,  and  to  such  of  them  as  shall  be  a  daughter  or 
daughters  at  the  age  of  21  years,  or  day  of  marriage,  which  shall 
first  happen.    And  I  hereby  charge  my  real  estates  with  the 
payment  thereof.    And  in  case  my  other  daughter,  Ann  Lowe, 
otherwise  Layfcon,  should  marry  either  of  the  gentlemen,  and  in 
the  manner  mentioned  in  my  said  will,  then  upon  this  express 
condition,  that  either  of  those  gentlemen  whom  she  may  so 
marry,  and  his  heirs  will  accept,  take,  and  use  the  name  of  Lowe 
only,  I  give  all  my  real  and  personal  estates,  subject  to  my  debts, 
funeral  expenses,  and  legacies,  and  also  subject  to  a  rent-charge 
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• 

Lowe        of  1,000Z.  per  annum  to  my  said  daughter,  Ann  Lowe,  otherwise 

If AKNEBs.     Layton,  for  her  life,  and  independent  of  her  husband,  unto  snch 

of  those  gentlemen  whom  she  may  so  marry,  and  his  heirs. 

And  in  case  my  said  daughter,  Ann  Lowe,  otherwise  Layton, 

shall  not  choose  to  marry  either  of  those  gentlemen  whom  I  have 

[  •921  ]  *mentioned  in  my  will  for  that  purpose,  or  if  she  does  marry  one 
of  them,  and  he  should  refuse  to  accept,  take,  and  use  the  name 
of  Lowe,  in  such  case  I  hereby  revoke  all  devises  and  bequests 
contained  in  my  said  will,  and  this  my  codicil  to  my  said 
daughter  Ann,  and  in  lieu  thereof  I  give  and  devise  unto  her 
10,000!.,  to  be  paid  to  her  at  the  age  of  21  years,  or  day  of 
marriage,  which  should  first  happen.  And  I  hereby  charge  my 
real  and  personal  estates  with  the  payment  of  the  said  10,0001. 
and  the  interest  thereof  as  aforesaid,  and  in  all  respects  subject 
and  conformable  to  this  my  codicil,  I  do  confirm  my  last  will 
and  testament."  Soon  after  the  date  of  the  codicil  Richard  Lowe 
died,  and  in  the  year  1789,  Ann  Layton,  otherwise  Lowe,  married 
iihe  honourable  Thomas  Fane,  who,  at  the  time  of  the  marriage, 
had  not  an  estate  in  fee  of  not  less  than  500Z.  in  land  or  real 
property,  unincumbered  of  10,000i.  And  upon  the  occasion  of 
that  marriage,  the  portion  of  10,000Z.,  given  to  her  by  the  codicil 
of  Richard  Lowe,  was  paid  to  her  out  of  his  personal  estate ;  and 
William  Drury  entered  into  the  possession  of  the  testator's 
undivided  moiety  of  the  said  wood  and  woodlands,  and  closes, 
in  the  county  of  Lincoln,  and  of  his  other  freehold  estates,  and 
took  upon  himself  the  name  of  Lowe  in  addition  to  the  name  of 
William  Drury.  In  Michaelmas  Term,  1790,  William  Drury 
Lowe  duly  suffered  a  common  recovery  with  double  voucher  of 
the  said  undivided  moiety  of  the  said  wood,  woodlands  and  closes, 
which  recovery  was  declared  to  enure  to  the  use  of  William 
Drury  Lowe,  his  heirs  and  assigns.  William  and  Charlotte 
Heath,  and  Thomas  and  Ann  Fane,  and  William,  Thomas  and  John 

[  ^922  ]  Drury,  and  several  sons  of  Edward  Miller  Mundy  *are  now 
living.  The  plaintiff,  W.  D.  Lowe,  contracted  to  sell  the  un- 
divided moiety  of  the  said  wood,  woodlands  and  closes,  to  the 
defendant.  Sir  William  Manners,  and  filed  his  bill  in  the  High 
Court  of  Chancery,  against  the  defendant  for  a  specific  perform- 
ance of  the  contract. 
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The  question  directed  by  the  Vice-Chancbllor  for  the  opinion        Lows 
of  this  Court  was,  whether  the  plaintiff  was  now  seised  of  an     mahnbbs. 
indefeasible  estate  in  fee  simple,  or  of  any,  and  what  other 
estate  in  the  undivided  moiety  of  the  lands  and  hereditaments 
in   question.    The  case  was  argued  at  the  sittings  before  last 
Michaelmas  Term. 

Sugden^  for  the  plaintiff : 

The  question  is  whether  the  marriage  which  has  taken  place 
operates  as  a  cesser  of  the  power  to  marry  any  of  the  persons 
designated  in  the  will ;  or,  whether  the  daughter  may  not  take 
the  estate  hereafter  by  marrying  one  of  those  persons.  It  was 
the  intention  of  the  testator,  that  the  daughter  should  at  once 
make  her  election ;  and  having  once  married  a  person  not  of  the 
favoured  class,  she  was  to  lose  the  estate.  The  daughter  was  to 
have  a  different  interest  under  the  will  according  to  the  person 
she  married.  She  had  an  election  given  her,  to  marry  one  of 
the  Drurys,  and  in  that  event  her  husband  was  to  have  the 
Denby  and  Locke  estates  on  taking  the  name  of  Lowe,  and 
settling  on  her  an  annuity  of  1,000Z.  But  if  she  married  a 
person  not  of  the  favoured  class,  then  she  was  to  have  a  fortune 
of  10,000{.  By  the  codicil,  the  testator  revokes  the  devise  to  one 
of  his  daughters,  she  having  married  a  person  not  of  the  favoured 
class,  and  states  that  he  had  given  her  10,000Z. :  and  he  then 
tenders  to  the  other  daughter,  the  option  of  marrying  one  of  the 
favoured  ^class,  in  which  case  her  husband,  after  settling  1,0002.  [  *923  ] 
per  annum  on  her,  is  to  have  the  estate  on  taking  the  name  of 
Liowe.  Then  comes  the  clause  which  is  decisive  of  the  question 
in  the  cause.  ''And  in  case  my  said  daughter  shall  not  choose 
to  marry  either  of  the  gentlemen  whom  I  have  named  in  my  will 
for  that  purpose :  or,  if  she  marry  one  of  them,  and  he  should 
refuse  to  accept,  take,  and  use  the  name  of  Lowe,  then,  and  in 
such  case,  I  revoke  all  devises  and  bequests  contained  in  my  will 
and  codicil  to  my  said  daughter,  and  in  lieu  thereof,  give  her 
10,0002.  to  be  paid  to  her  at  21  years  of  age  or  day  of  marriage, 
and  until  payment  to  bear  interest."  From  the  day  of  marriage, 
she  was  to  be  entitled  to  the  fortune  substituted  in  lieu  of  the  estate 
to  which  her  husband,  if  of  the  favoured  class,  would  have  been 
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Lowe  entitled.  It  is  quite  clear,  that  by  the  very  act  of  marrying  one 
Manners,  i^ot  of  the  favoured  class,  she  was  to  lose  absolutely,  all  claim  to 
the  estate.  The  choice  is  only  once  tendered  to  her.  Even  if 
she  did  marry  one  of  the  favoured  class,  and  he  did  not  use  the 
name  of  Lowe,  the  gift  was  revoked;  and  if  she  married  any 
person  not  of  the  favoured  class,  the  gift  was  also  revoked.  In 
Hutcheson  v.  Hammondy^  the  testatrix  gave  her  husband  a  power 
of  appointing  8,500L,  in  case  Ann  Jones  should  during  his  life, 
marry  without  his  consent.  Ann  Jones  having  married  once 
with  her  father's  consent,  it  was  held  that  his  power  of  appoint- 
ment was  gone. 

Preston  contra : 

The  codicil  cannot  have  any  influence  on  the  construction  of 
the  gifts  in  the  will.  If  the  will  has  not  given  effectually,  the 
[  *924  ]  codicil  does  not  supply  *the  defect.  The  first  question  is,  whether 
the  estate  ever  vested.  The  second,  whether  the  gift  was  con- 
sistent with  the  rules  of  law  respecting  perpetuities.  Ann  might 
have  married  before  Charlotte  lost  her  election.  The  will  does 
not  impose  on  Ann  the  obligation  of  marrying  during  the  lifetime 
of  Charlotte.  In  that  case,  during  the  whole  period  of  Charlotte's 
life,  the  estate  would  not  have  vested  in  Mr.  Drury.  There  is  a 
material  distinction  between  conditions  which  are  to  create  an 
estate,  and  conditions  which  are  to  destroy  or  defeat  an  estate. 
The  former  are  to  be  performed  by  construction  of  law  as  near 
to  the  words  of  the  condition  as  may  be,  and  according  to  the  intent 
and  meaning  of  the  condition  ;  and  if  the  intention  of  the  con- 
dition cannot  be  performed  according  to  its  terms,  the  gift  will 
fail ;  but  conditions  that  destroy  an  estate  are  to  be  taken 
strictly.  In  Randal  v.  PayneX  the  testator  gave  to  trustees 
4,000i.  for  the  use  of  Jane  Wood,  if  she  should  marry  with  con- 
sent of  the  trustees,  if  not,  then  only  1,000Z. ;  also  to  the  same 
trustees  4,000Z.,  to  the  use  of  Martha  Wood,  if  she  should  marry 
with  their  consent,  if  not,  only  l,000i. ;  and  if  either  of  these  girls 
should  marry  into  certain  families  named,  and  have  a  son,  the 
testator  gave  his  estate  to  that  son  for  life,  with  remainder  over ; 
if  they  should  not  marry,  then  the  estate  to  Bandal  for  life,  and 
t  3  Br.  C.  C.  128.  t  1  Br.  C.  0.  65. 
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her  son,  in  fee.    A  bill  was  filed,  and  there  was  a  decree  that  the       Lowb 
money  should  be  invested  in  the  funds  till  the  event  should    mannbbs. 
happen.     Jane  Wood  married  with  consent,  but  not  into  the 
favoured  families ;  Bandal  filed  a  bill  for  the  residue,  as  forfeited 
to    him ;   but  the  Lord  Chancellor  said,  "  till  they  married 
nothing  could  vest,  for  marriage  was  a  *condition  precedent,  then      [  *925  ] 
could  anything  vest  till  the  whole  contingency  became  impossible  ? 
That  suspends  it  during  their  lives.     You  suppose  if  they  once 
married,  they  had  lost  all  chance  of  marrying  a  Bivington  or 
Gosling ;  if  he  had  said  so  it  would  have  been  very  well.     Sup- 
X>08e  the  girls  had  married  against  consent,  one  of  the  husbands 
had  died,  and  she  had  married  into  one  of  the  favoured  families, 
and  had  a  son,  and  that  son  was  here  claiming  the  estate,  the 
Court  would  not  incline  to  refuse  him."     The  bill  was  dismissed. 
Now  that  case  is  expressly  in  points     It  is  said  that  Drury  takes 
the  estate  the  instant  the  girls  marry  a  person  not  of  the  favoured 
class.  It  is  clear  that  no  estate  could  vest  in  Drury  until  they  both 
married.    Did  it  then  ever  vest  ?     Suppose  one  of  the  daughters 
married  a  person  of  the  favoured  class,  and  he  refused  to  take 
the  name  of  Lowe,  the  estate  would  not,  on  the  marriage,  vest 
in  him ;  but  he  might  take  the  name  at  any  time  during  his  life, 
and  the  estate  would  vest  in  him  when  he  took  the  name.    There 
is  no  reason,  therefore,  why  the  other  part  of  the  condition  may 
not  be  performed  at  any  time,  during  the  life  of  the  daughters. 
Secondly,  this  gift  to  Mr.  Drury  is  void,  because  it  has  a  ten- 
dency to  a  perpetuity  ;  for  it  will  not  necessarily  vest  within  21 
years  after  a  life  in  being  at  the  death  of  the  testator.  The  gift  is  to 
a  person  not  necessarily  in  esse ;  for  the  daughter  may,  40  years 
after  the  death  of  the  testator,  marry  a  youth  only  18  years  of 
age,  and  who,  consequently,  was  not  in  esse  at  the  time  of  the 
testator's  death.     The  gift  is  not  to  the  daughters  but  to  the 
persons  whom  they  may  marry,  with  a  limitation  over  to  W.  Drury, 
on  failure  of  effect  of  the  former  gift.     Proctor  *v.  The  Bishop  of      [  •926  ] 
Bath  and    WeUsy\    Jee    v.   Audley,l    Leake  v.   Robinson,^   are 
authorities  upon  this  point.     This  is  a  gift  upon  a  contingency, 
and  it  might  have  been  suspended  beyond  a  Hfe  in  being,  or  21 

t  3  E.  K.  417  (2  H.  Bl.  358).  §  16  E.  R.  168  (2  Mer.  363). 

t  1  E.  R.  46  (1  Cox,  324). 
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LowB       years,  and  was,  therefore,  void.     The  gift  to  the  husband  was 
Makkisbs.    open  to   this    objection.      It    follows,   that    the    alternate   or 
substituted    gift  to  Mr.   Drury  must  be  liable  to  the  same 
objection. 

The  following  certificate  was  afterwards  sent : 

''  This  case  has  been  argued  before  us ;  and  we  are  of  opinion, 
that  the  plaintiff  is  now  seised  of  an  indefeasible  estate  in  fee 
simple,  in  the  undivided  moiety  of  the  lands  in  question. 

"  C.  Abbott. 
"  J.  Batlby. 
"W.  D.  Bbst." 
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[943] 


WOODS  AND  Another,    Assignees  of  ALEXANDEE       1822. 

'  June  26. 

PATON,   A  Bankrupt,   v.   EUSSELL. 

(5  Bam.  &  Aid.  942—949;  S.  0.  1  Dowl.  &  Ry.  587.) 

A.,  a  ship-builder,  contracted  with  B.  to  btdld  a  ship  for  him,  and  to 
complete  her  in  April,  1819.  The  latter  was  to  pay  for  her  by  four 
instalments :  the  first  when  the  keel  was  laid,  the  second  when  at  the 
light  plank,  and  the  third  and  fourth  when  the  ship  was  launched. 
Before  the  2dth  of  June,  1819,  the  ship  was  measured  with  the  builder's 
privity,  to  the  intent  that  B.  might  get  her  registered  in  his  name.  On 
the  25th  of  Jime  the  ship-builder  signed  the  usual  certificate  of  her 
building ;  and  on  the  26th  the  ship  was  registered  in  B.'s  name ;  and 
on  the  same  day  the  third  instalment  was  paid.     On  the  30th  of  June 

A.  committed  an  act  of  bankruptcy,  upon  which  a  commission  after- 
wards issued.  On  the  2nd  of  July,  the  ship  not  being  then  completed, 
or  launched,  the  defendant,  and  a  crew  hired  by  him,  took  possession  of 
her,  and  a  rudder  and  cordage,  the  former  of  which  was  made  by  the 
ship-builder,  and  the  latter  bought  by  him,  for  the  express  purpose  of 
completing  the  ship :  Held,  first,  that  the  legal  effect  of  the  ship- 
builder's having  signed  the  certificate  to  enable  B.  to  have  the  ship 
registered  in  his  name,  was  to  vest  the  general  property  in  the  ship  in 

B.  from  the  time  the  registry  was  completed :  t 
Held,  secondly,  that  as  the  rudder  and  cordage  were  made  and  bought 

by  the  ship-builder  specifically  for  the  ship,  they  were  to  be  considered 
as  parts  of  the  ship,  and  that  the  property  in  them  also  vested  in  B.^ 

Held,  thirdly,  that  the  property  was  not  in  the  possession  of  the 
bankrupt  as  reputed  owner,  within  the  statute.  § 

Held,  fourthly,  that  although  the  general  property  in  the  ship  was 
vested  in  B.,  yet  as  A.  had  not  parted  with  the  possession,  and,  as  he 
would  have  had  a  lien  upon  the  ship  for  the  amount  of  the  fourth 
instalment,  if  he  had  completed  it ;  that  the  taking  possession  of  the 
ship  by  B.  without  tendering  the  amount  of  the  fourth  instalment,  or 
so  much  thereof  as  was  due,  provided  anything  was  due,  was  wrongful, 
and  consequently  that  the  assignees  of  A.  were  entitled  to  recover  from 
B.  the  amount  of  the  fourth  instalment,  provided  the  expense  necessary 
for  the  completion  of  the  ship  did  not  amount  to  that  sum,  or  so  much 
thereof  as  would  remain  due  after  defraying  such  expense. 

This  case  was  tried  before  Bayley,  J.  at  the  Summer  Assizes, 
1820,  and  came  on  for  argument  in  the  course  of  Easter  Term, 

t  Followed   in    Clarke  v.  Spence  materials  destined  for  the  ship.— R  0. 

(1836)  4  A.  &  E.  448.— B.  0.  §  Applied  on  this  point   by  the 

X  This  point  questioned  in  Wood  v.  judgments  in  the  House  of  Lords  in 

BeU  (Ex.  Oh.  1866)  6  E.  &  B.  355,  a  Scottish  case,  Seath  y.  Moore  {ISS6) 

25  L.  J.  Q.  B.  321.    But  the  form  of  11  App.  Cas.  350,  an  instructive  case 

a  shipbuilding  contract  now  gene-  as  to  the  vesting  of  property  on  sale 

rally  employed  expressly   provides  of  a  chattel  under  the  laws  of  either 

for  the  passing  of  the  property  in  country.— R.  0. 
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Woods       upon  a  special  case,  which  it  is  onnecessary  to  set  out,  as  the 
Russell.      ^^^*s  *^®  ^^^^J  stated  in  the  judgment  delivered  by  the  Court. 
The  case  was  argued  by 

Littledale,  for  the  plaintiffs  : 

The  property  in  the  ship,  rudder,  and  cordage,  continued  in 
Paton  at  the  time  when  he  committed  the  act  of  bankruptcy,  the 
ship  not  being  then  completed.  The  case  of  Mucklow  v.  Mangles^ 
is  an  authority  expressly  in  point.  There  the  bankrupt,  a  barge- 
r  *^*3  ]  builder,  had  undertaken  to  build  *a  barge  for  Pocock,  and  the 
latter  had  paid  the  whole  value  in  advance,  and  his  name  was 
actually  painted  on  the  stern  of  the  vessel  after  the  completion 
of  the  work  ;  but  before  delivery,  and  before  any  commission  of 
bankrupt  had  issued  against  the  barge-builder,  the  barge  was 
seized  in  execution  for  a  debt  of  the  bankrupt.  It  was  held, 
that  no  property  in  the  barge  passed  to  Pocock  until  its  com- 
pletion and  delivery,  and  consequently  that  the  assignees  were 
entitled  to  recover  the  value.  Here,  the  bankrupt  was  only 
under  a  contract  to  deliver  the  ship,  and  although  the  stipulated 
time  for  building  had  actually  elapsed,  yet  the  vessel  was  not 
completed  and  launched  until  after  the  act  of  bankruptcy.  The 
certificate  under  26  Geo.  III.  c.  60,  s.  12,  clearly  is  not  to  be 
given  till  the  ship  is  completed,  and  until  that  time,  therefore, 
no  property  passes  to  the  vendee.  Groves  v.  BtLck,l  Towers  v. 
Osborne.^  But  at  all  events,  the  case  falls  within  the  Statute  of 
James,  for  the  ship  was  in  the  hands  of  the  bankrupt  as  the 
reputed  owner,  Hay  v.  Fairbaim,\\  Robinson  v.  M*Donnell.^ 

Holt,  contra  : 
There  are  two  questions  in  this  case ;  first,  whether  the  property 
in  the  ship,  rudder,  and  cordage,  ever  passed  to  the  defendant ; 
and,  secondly,  assuming  that  it  did,  whether  it  continued  in  the 
possession  of  the  bankrupt  at  the  time  of  the  act  of  bankruptcy, 
as  the  reputed  owner,  with  the  consent  of  the  true  owner,  within 
the  Statute  of  James.  Here  the  property  passed  to  the  defendant 
under  the  contract,  for  there  was  a  delivery  to  him  before  the 
[  ♦d**  ]      80th  June.     The  *vessel  was  clearly  completed  when  she  was 

t  9  E.  R.  784  (1  Taunt.  318).  ||  2  B.  &  Aid.  193. 

t  3  M.  &  S.  178.  f  2  B.  &  Aid.  134. 

§  1  Str.  506. 
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capable  of  being  surveyed  and  measured.     The  oflScers  of  the       Woods 

customs  had  taken  the  usual  bond  from  the  master  previously      rusb'bll. 

to  the  bankruptcy ;  the  builder,  too,  on  the  26th  June,  had  given 

the  defendant  the  certificate  required  by  the  26  Geo.  III.  c.  60, 

s.  20,  and  from  that  time  he  must  be  taken  to  have  consented  that 

the  defendant  should  have  the  possession.     Secondly,  assuming 

the  property  to  have  passed  to  the  defendant,  it  did  not  continue, 

with  his  consent,  in  the  possession  of  the  bankrupt  as  reputed 

owner.    That  is  a  question  of  fact,  which  ought  to  have  been 

found;  Midler  v.  Mo88,\  and  Oliver  v.  BarUettl     Besides,  the 

circumstance  of  the  vessel's  having  been  registered  in  the  name 

of  the  defendant,  and  of  his  having  advertised  her  for  freight, 

afford  the  strongest  evidence  that  he,  and  not  the  bankrupt,  was 

the  reputed  owner  of  the  ship. 

Cur,  adv.  vult. 

Abbott,  Ch.  J.  now  delivered  the  judgment  of  the  Court  : 

This  was  an  action  of  trover  for  a  ship,  rudder,  and  cordage, 
by  the  assignees  of  Alexander  Paton,  a  bankrupt,  and  the  facts 
were  shortly  as  follows:  Paton  was  a  ship-builder,  and  in 
October,  1818,  he  entered  into  a  written  contract  with  the  defen- 
dant to  build  and  complete  a  ship  for  the  defendant,  and  finish  and 
launch  her  in  April,  1819  ;  and  the  defendant  was  to  pay  for  the 
ship  by  four  instalments  of  750Z.  each ;  the  first  when  the  keel 
was  laid,  the  second  when  they  were  at  the  light  plank,  and  the 
third  and  fourth  when  the  ship  was  *launched.  The  payments  [  *945  ] 
were  to  be  made  by  bills  at  two,  four,  six,  and  eight  months.  The 
first  and  second  instalments  were  duly  paid.  In  March,  1819, 
the  defendant  appointed  a  master,  who,  from  that  time,  super- 
intended the  building.  In  May,  1819,  the  defendant  advertised 
the  ship  for  charter,  and  on  the  16th  of  June  chartered  her,  with 
Paton's  privity,  for  a  voyage  from  Newcastle  to  Newfoundland. 
Before  the  26th  of  June  the  ship  was  measured  and  surveyed, 
with  Paton's  privity,  to  the  intent  that  the  defendant  might  get 
her  registered  in  his  name.  On  the  19th  June  the  master  entered 
into  the  usual  bond  for  delivering  up  the  register ;  on  the  25th 
Paton  signed  the  usual  certificate  of  her  build,  &c.  and  on  the 

t  14  R.  R.  459  (1  M.  &  S.  335,  t  1  Bred.  &  Bing.  269 ;  3  Moore, 

338).  592. 
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Woods      26th  the  ship  was  registered  in  the  defendant's  name.    On  that 
BussELL.     ^^7  ^^^  defendant  paid  Faton  the  third  instaknent.    Paton's 
certificate  described  the  ship  as  launched,  but  that  was  not  the 
case,  and  Paton's  people  continued  working  upon  her,  and  usin^ 
his  timber  and  materials  till  the  8rd  of  July.     One  of  the  master's 
apprentices  was  employed  on  board  by  his  directions  from  the 
early  part  of  June,  and  on  the  80th  the  master  ordered  him  to 
sleep  on  board  ;  but  on  that  same  day  Paton  committed  an  act 
of  bankruptcy,  upon  which  a  commission  afterwards  issued.    On 
the  2nd  of  July  the  defendant  and  a  crew  he  had  hired  took 
possession  of  the  ship,  and  his  servants,  by  his  direction,  took 
from  Paton's  yard  and  warehouse  a  rudder  and  cordage,  which 
Paton  had  bought  for  the  ship.     On  the  4th  of  July  the  ship  was 
launched.     The  fourth  instalment  was  never  paid.     The  ship  was 
incomplete  when  the  act  of  bankruptcy  was  committed,  and  the 
expense  of  launching  her  was  borne  by  the  defendant.     Upon 
these  facts,  the  questions  proposed  to  the  consideration  of  the 
[  •946  ]      Court  were,  whether  the  plaintiffs  were  entitled  *to  recover  the 
value  of  the  ship,  in  which  case  the  value,  subject  to  a  deduc- 
tion, was  to  be  taken  at  3,000i. ;  or,  if  not,  whether  they  were 
entitled  to  recover  the  value  of  the  rudder  and  cordage ;   and, 
should  the  Court  be  of  opinion  that  they  were  entitled  to  neither, 
a  nonsuit  was  to  be  entered ;  and  upon  these  points  alone  the 
case  was  argued  before  the  Court.    It  has  occurred,  however,  to 
the  Court,  that  a  third  question  arises  upon  the  facts,  which 
neither  party  could  have  intended  to  exclude,  which   is  this: 
whether,  if  the  plaintiffs  are  not  entitled  to  recover  the  whole 
value  of  the  ship,  they  may  not  be  entitled  to  recover  to  the 
extent  of  so  much  of  the  fourth  instalment  as,  if  the  defendant 
has  the  ship,  he  ought  to  pay.     And,  upon  the  first  and  second 
questions,  our  opinion  is  in  favour  of  the  defendant ;  upon  the 
last,  against  him.     This  ship  is  built  upon  a  special  contract, 
and  it  is  part  of  the  terms  of  the  contract,  that  given  portions 
of  the  price  shall  be  paid  according  to  the  progress  of  the  work ; 
part  when  the  keel  is  laid,  part  when  they  are  at  the  light  plank. 
The  payment  of  those  instalments  appears  to  us  to  appropriate 
specifically  to  the  defendant  the  very  ship  so  in  progress,  and  to 
vest  in  the  defendant  a  property  in  that  ship,  and  that,  as  between 
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him  and  the  builder,  he  is  entitled  to  insist  upon  the  completion  woooa 
of  that  very  ship,  and  that  the  builder  is  not  entitled  to  require  RuiSBLL. 
him  to  accept  any  other.  But  this  case  does  not  depend  merely 
upon  the  payment  of  the  instalments ;  so  that  we  are  not  called 
upon  to  decide  how  far  that  payment  vests  the  property  in  the 
defendant,  because,  here,  Paton  signed  the  certificate  to  enable 
the  defendant  to  have  the  ship  registered  in  his  (the  defendant's) 
name,  and  by  that  act  consented,  as  it  seems  to  us,  that  the 
general  property  in  the  ship  should  be  considered  from  that  time 
as  being  *in  the  defendant.  The  defendant  had,  at  that  time,  [  ♦947  J 
paid  half  what  the  ship,  when  complete,  would  be  worth.  Paton 
could  not  be  injured  by  having  the  general  property  in  the  ship 
considered  as  vested  in  the  defendant,  because  he  would  still  have 
a  lien  upon  the  possession  for  the  residue  of  the  price ;  and  we 
think  the  legal  effect  of  signing  the  certificate  for  the  purpose  of 
having  the  ship  registered  was,  from  the  time  the  registry  was 
complete,  to  vest  the  general  property  in  the  defendant.  Li  order 
to  register  the  ship  in  the  defendant's  name,  an  oath  would  be 
requisite  that  the  defendant  was  the  owner,  and  when  Paton 
concurred  in  what  he  knew  was  to  lead  to  that  oath,  must  he  not 
be  taken  to  have  consented  that  the  ownership  should  really 
be  as  that  oath  described  it  to  be  ?  The  case  of  Mucklow  v 
Mangles,^  seems  to  us  to  be  clearly  distinguishable  from 
the  present,  because  the  bargain  there  for  building  the  barge 
does  not  appear  to  have  stipulated  for  the  advances  which  were 
made,  and  those  advances  do  not  appear  to  have  been  regulated 
by  the  progress  of  the  work.  Mr.  Justice  Heath's  opinion 
appears  to  have  been  founded  on  the  notion  that  the  builder  was 
not  tied  down  to  deliver  that  specific  barge,  but  would  have 
been  at  full  liberty  to  have  substituted  any  other  he  was  building, 
and  the  builder  had  done  no  act  expressing  an  unequivocal  con- 
sent that  the  general  property  should  be  considered  vested  in  the 
purchaser.  The  painting  of  the  name  upon  the  stern,  the  only 
act  there,  pledged  the  builder  to  nothing ;  it  expressed  an  inten- 
tion that  the  barge  should  be  Pocock's,  but  it  did  no  more.  He 
might  change  that  intention  and  obliterate  the  name.  But  the 
signing  of  the  certificate,  here,  to  the  intent  that  the  defendant 

t  9  E.  R.  784  (I  Taunt.  318). 
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WooDB      might  ohtain  a  registry  in  his  own  name,  was  a  consent  that  what 
BuMELL.     ^^3  ^necessary  to  enable  the  defendant  to  obtain  such  registry 

[  *948  ]  should,  as  between  them,  be  considered  as  complete,  and  that, 
as  the  defendant  would  have  to  swear  that  he  was  sole  owner  of 
the  ship,  the  ownership  should  be  considered  his.  We  are, 
therefore,  of  opinion,  that  the  assignees,  who  claim  under  Paton, 
are  bound  equally  with  him ;  and,  as  this  is  not  a  case  within  the 
Statute  of  James,  the  plaintiffs  are  not  entitled  to  recover  the 
general  value  of  the  ship.  And  as  to  the  rudder  and  cordage,  as 
they  were  bought  by  Paton  specifically  for  this  ship,  though 
they  were  not  actually  attached  to  it  at  the  time  his  act  of  bank- 
ruptcy was  committed,  they  seem  to  us  to  stand  upon  the  same 
footing  with  the  ship,  and  that,  if  the  defendant  was  entitled  to 
take  the  ship,  he  was  also  entitled  to  take  the  rudder  and  cordage 
as  parts  thereof.  Upon  the  last  question,  however,  we  are  of 
opinion  against  the  defendant.  Though  the  general  ownership 
was  vested  in  the  defendant,  the  possession  remained  with  Paton  ; 
and  as  the  bills  for  the  third  and  fourth  instalments  were  to  be 
given  at  the  launching  of  the  ship  (when  launched),  Paton,  had 
he  completed  the  ship,  would  have  had  a  lien  upon  it  till  those 
bills  were  given ;  and  as  the  defendant  thought  fit  to  take  the 
ship  before  it  was  complete,  after  having  given  bills  for  the  first 
three  instalments  only,  we  think  he  ought  to  have  given  a  bill 
for  so  much  of  the  fourth  instalment  as,  according  to  the  value 
of  what  remained  to  be  done,  Paton  was  entitled  to  receive ;  and 
that,  unless  what  remained  to  be  done  would  be  equal  to  the 
whole  of  the  fourth  instalment,  his  taking  the  ship,  without 
giving  or  tendering  such  a  bill,  was  a  wrongful  taking.  We  are, 
therefore,  of  opinion,  that,  according  to  the  provision  made  in 
that  respect  in  the  case,  it  ought  to  be  referred  to  Mr.  Bainbridge 
[  •gio  ]  and  Mr.  Clayton,  and  such  third  person  *as  they  shall  appoint, 
to  take  an  account  of  the  want  of  materials  stipulated  to  be 
provided  by  Paton  not  on  board,  and  the  fair  expense  of  launching, 
and  to  enter  the  verdict  accordingly.  If  the  want  of  materials, 
and  the  expense  of  launching,  shall  amount  to  760Z.,  the  verdict 
to  be  entered  for  the  defendant ;  if  it  shall  amount  to  less  than 
750Z.,  a  verdict  for  the  difference  to  be  entered  for  the  plaintiff. 

Jvdgment  dccordingly. 
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In  the  Matter  of  WILLIAM  SMITH.  1822. 

Jan,  26. 
(1  Dowl.  &  By.  14—15.)  

[  1*  ] 
An  articled  clerk  who  has  served  part  of  his  clerkship  with  an 

attorney  who  died  before  the  clerkship  was  completed,  is  at  liberty, 

after  an  interval  of  six  years  from  that  time,  to  serve  the  remainder  of 

his  clerkship  with  another  attorney,  with  a  view  to  his  admittance. 

Merewether  moved,  on  behalf  of  a  gentleman,  named 
Smith,  for  leave  to  serve  a  portion  of  his  clerkship  with  another 
Attorney,  with  a  view  to  his  admittance  (his  former  master  being 
dead),  under  the  following  circumstances  :  Mr.  Smith  had  served 
two  years  and  a-half  with  an  attorney  of  this  Court,  who  had 
died  before  his  clerkship  could  be  completed.  Since  then  an 
interval  of  six  years  had  elapsed  without  completing  his  clerkship 
with  any  other  master.  He  was  desirous  now  of  serving  the 
remainder  of  his  clerkship  with  another  attorney,  in  order  to 
qualify  himself  for  admittance. 

Bayley,  J.f  thought  the  application  unnecessary,  it  being 
quite  competent  to  the  party  to  serve  the  remainder  of  *his  clerk-  [  *i^  ] 
ship  with  any  other  attorney.  All  that  was  necessary  to  qualify 
him  for  admittance  was,  that  he  should  serve  a  clerkship  of 
five  years  with  an  admitted  attorney,  and  it  was  of  no  importance 
with  that  view  with  whom  that  clerkship  was  served.  His  actual 
admittance  would  be  a  matter  for  future  consideration,  when  the 
term  of  his  clerkship  had  expired  and  he  applied  for  admittance. 
On  general  principles  he  was  at  liberty  to  serve  the  remainder  of 
his  time  with  another  master ;  but  the  Court  could  not  now  pledge 
itself  to  admit  him  when  he  had  so  served.  It  would  be  then 
time  enough  to  decide  that  question. 

t  The  only  Judge  in  Court. 
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1822.  DU  BELLOIX  V.  LORD  WATERPARK. 

Jan.  26 
(1  Dowl.  &  By.  16—20.) 

Where  a  promissory  note  made  abroad  was  overdue  more  tlian  twenty 
years,  Qu.  whether  the  jury  were  bound  to  presume  payment,  notwith- 
standing the  payee  resided  abroad  during  all  that  time  ? 

Interest  upon  a  promissory  note  is  damage  for  the  detention  of  the 
principal  money.  Where  a  promissory  note  was  made  abroad,  and  the 
payee  did  not  sue  upon  it  until  thirty  years  afterwards,  and  the  jury 
refused  to  give  interest :  Held,  after  verdict,  that  the  Court  oould  not 
increase  the  amount  of  the  verdict  by  adding  the  interest. 

Assumpsit  by  the  payee  against  the  maker  of  a  promissory 
note  for  800Z.  dated  27th  day  of  December,  1787,  at  Paris,  pay- 
able six  months  after  date.     The  defendant  pleaded,  let.  The 
general  issue  non  cLssumpsit,    2nd,  Actio  non  accrevit  infra  sex 
annos.    The  plaintiff  replied,  that  he  had  been  in  parts  beyond 
the  seas  from  the  time  of  the  making  the  note,  until  the  filing 
of  his  bill.    The  defendant  rejoined,  that  the  plaintiff  had  been 
[  •!?  ]       within  Great  Britain,  *to  wit,  at    Dover,    within    six    years 
prior  to  action  brought.     Upon  this  issue  was  joined.     At  the 
trial  before  Al)bott,  Gh.  J.  at  the  Guildhall  sittings  after  last 
Term,  the  plaintiff  relied  upon  the  usual  proof  of  the  defendant's 
handwriting.       There  was  no  evidence  that  the  plaintiff  had 
been  in  England  since  the  making  of  the  note,  which  had  been 
drawn  at  Paris,  in  the  plaintiff's  favour,  as  it  was  alleged,  for  money 
lent  to  the  defendant.  It  was  contended,  at  the  trial,  that  the  jury 
were  bound  to  presume,  from  analogy  to  the  case  of  a  bond,  that 
after  twenty  years,  the  note  had  been  paid,  although  there  was 
no  proof  that  the  payee  had  been  within  the  realm ;  and  Dnffidd 
V.  Creed  +  was  referred  to  ;  but  the  Chibp  Justice  was  of  opinion 
that  the  case  of  a  bond  was  distinguishable  from  promissory  notes 
and  bills  of  exchange,  which  were  simple  contract  debts,  and 
were  subjected  to  the  provisions  of  the  Statute  of  Limitations ; 
whereas  the  rule  for  presuming  payment  of  a  bond  after  twenty 
years,  was  founded  on  the  common  law,  there  being  no  statutabl 
provision  with  respect  to  obligations  of  that  nature ;  and  there- 
fore without  some  decisive  authority  upon  the  point,  he  could 
not  direct  the  jury  in  the  way  contended  for.    The  case  went  to 

t  5  Esp.  52. 
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the   jury  upon  the  evidence  in  the  cause.    The  jury  asked,   DuBklloix 
whether  they  were  bound  to  give  the  plaintiff  interest  as  well  as        Loi© 
principal  ?    The  learned  Judge  charged  them,  that  interest  being  Watbbpabk 
the  damage  for  the  detention  of  the  debt,  the    question  was 
peculiarly  for  their  consideration;   and  the   jury  found  their 
verdict  for  the  plaintiff  for  the  principal  sum  mentioned  in  the 
note  only. 

Manning  now  moved  for  a  rule  to  shew  cause  why  the 
amount  of  the  verdict  should  not  be  increased,  by  adding  the 
interest  due  upon  the  note,  from  the  day  it  became  due  up  to 
the  time  of  signing  final  judgment,  or  why  there  should  not  be 
a  new  trial  granted,  and  contended,  that  the  plaintiff  in  ^this  [  *18  ] 
case  was  entitled,  as  a  matter  of  course,  to  his  interest.  There 
was  nothing  in  principle  to  distinguish  this  from  the  ordinary 
case  where  interest  i^  gi^een  upon  a  bill  of  exchange  or  promis- 
sory note  overdue.  In  this  case,  it  was  true,  there  was  no  stipu- 
lation in  the  note  itself  for  the  payment  of  interest,  but  if 
there  had  been  such  a  stipulation,  there  could  be  no  doubt 
that  the  interest  would  have  been  a  part  of  the  debt ;  and  the 
liability  to  pay  interest,  when  a  bill  or  note,  payable  after  date, 
is  overdue,  according  to  the  custom  of  merchants,  must  be  con- 
sidered to  be  as  much  part  of  the  contract  between  these 
parties,  as  if  interest  had  been  expressly  mentioned.  Suppose 
the  action  had  been  brought  in  debt,  the  interest  would  have  been 
recoverable  as  a  part  of  the  debt,  and  not  merely  as  damages 
for  the  detention.  The  Court  had  power  to  increase  the  damages 
where  the  principal  demand  is  certain.  Com.  Dig.  tit.  Damages, 
E.  7.  As  in  debt  upon  the  arrearages  of  an  account,  if  the  jury 
find  it  in  arrear,  and  give  damages,  yet  the  Court  may  increase 
it,  because  the  demand  is  certain.  M.  10  Hen.  YI.  24  b,  pi.  84. 
So  in  debt  upon  an  obligation  where  the  deed  is  denied.  1  Boll. 
£72, 1.  27.  In  like  manner  if  the  plea  be  sent  to  be  tried  in  a 
foreign  country,  for  the  jury  there  have  not  full  knowledge  of  the 
fact.  lb.  1.  60.  And  even  where  the  damages  are  uncertain,  if 
the  plaintiff  has  evidently  sustained  some  damages,  and  the  jury 
being  unable  to  ascertain  the  amount,  find  a  verdict  for  the 
defendant,  the  Court  will  permit  the  plaintiff  to  enter  a  verdict 
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BfT  B«LLoix  fdr  nominal  damages.  Fdze  v.  Thonqpson.f  These  were  aathorities 

LoED       ^  ^^^^  ^^^^  ^^^  Court  might  in  this  case  increase  the  damages, 

Watbbpabk.  unless  there  was  some  inflexible  rule  of  law   depriving   this 

plaintiff  of  the  compensation  to  which  he  was  entitled  for  so 

long  a  detention  of  the  principal  debt. 

Abbott,  Ch.  J. : 

[•19]  I  am  clearly  of  opinion  upon  principle,  *and  upon  decided 

authorities,  that  the  question  in  this  case,  whether  the  plaintiff 
was  entitled  to  interest  upon  his  principal  debt,  was  peculiarly 
within  the  province  of  the  jury  to  decide.  Interest  upon  such 
securities  is  no  part  of  the  debt,  and  where  it  is  given,  it  is  upon 
the  ground  of  the  injury  which  the  party  has  sustained  by  the 
detention  of  his  debt  after  it  may  be  lawfully  demanded,  and 
juries  give  it  as  damages.  The  jury  in  this  case  desired  to  know 
whether  they  were  bound  to  give  the  plaintiff  interest  upon  the 
note,  and  I  told  them  they  might  do  so  if  they  thought  proper, 
but  that  they  were  not  bound  to  give  him  any  more  than  the 
principal  sum  mentioned  in  the  note,  and  they  did  not  think  it 
right  to  give  him  interest.  I  think  the  plaintiff  was  singularly 
fortunate  in  recovering  his  principal  money  after  a  lapse  of  thirty- 
four  yeoTB.  But  there  is  another'  objection  to  the  plaintiff's 
recovering  interest  on  the  debt,  for  during  the  greatest  part  of 
that  time  he  was  an  alien  enemy,  and  could  not  have  recovered 
even  the  principal  in  this  country,  and  at  all  events  during  that 
portion  of  the  time  the  interest  could  not  have  run,  and  it  would 
even  have  been  illegal  to  pay  the  bill  whilst  the  plaintiff  was  an 
alien  enemy. 

Batlby,  J. : 

I  am  also  of  opinion  in  this  case,  that  the  question  of  interest 
was  entirely  for  the  decision  of  the  jury,  and  I  think  they  have 
decided  rightly.  Interest  upon  a  bill  of  exchange  or  promissory 
note  is  no  part  of  the  debt,  and  it  has  been  decided  in  the  case 
of  bankruptcy,  that  interest  on  such  securities  cannot  be  added 
to  the  principal  to  make  good  the  petitioning  creditor's  debt.t 

+  1  Taunt.  121.  305,  reported  20  £.  B.  444,  and  see 

X  Cameron  v.  Smith,  2  B.  &  Aid.      note  there. — ^E.  C. 
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It  has  been  clearly  ^decided  that  the  interest  is  the  damage  for  du  Belloix 

the  detention  of  the  debt.  Lobd 

Watebpabk. 

HoLBOYD,  J.  concurred. 


SOAMES  AND  Another  v.  SPENCER  and  Another.         1822. 

Jan,  28. 

(1  Dowl.  &  By.  32—34.)  

[82] 
A.  and  B.  being  jointly  interested  in  a  quantity  of  oil,  A.  enters  into  a 

contract  for  the  sale  of  it,  without  the  authority  or  knowledge  of  B., 
who,  upon  receiving  information  of  the  circumstance,  refuses  to  be 
bound  by  it,  but  afterwards  assents  by  i>arol,  and  samples  are  delivered 
to  the  buyers :  Held,  in  an  action  against  the  buyers,  that  B.'s  sub- 
sequent ratification  of  the  contract  rendered  it  binding,  and  that  it 
was  to  be  considered  as  a  contract  in  writing  within  the  Statute  of 
Frauds. 

Assumpsit  on  a  contract  for  the  sale  of  ninety  tons  of  oil,  per 
ship  Naiad.  Plea,  the  general  issue,  non-assumpsit.  At  the 
trial  before  Abbott,  Ch.  J.  at  the  Guildhall  sittings  after  last 
Term,  the  plaintiff  had  a  verdict. 

The  case  was  this :  Messrs.  Soames  and  Tennant,  the  plaintiffs, 
were  jointly  interested  in  part  of  the  cargo  of  the  ship  Naiad. 
Before  the  arrival  of  the  vessel,  Soames,  without  the  knowledge 
or  authority  of  Tennant,  sold  the  oil  in  question,  in  which  they 
were  jointly  interested,  to  the  defendants,  through  the  medium 
of  Lintot,  a  broker.  The  only  evidence  of  the  contract  was  the 
broker's  note,  signed  by  the  broker,  but  Tennant  was  not  named 
in  the  note.  Some  time  after  this,  Tennant  hearing  of  the  con- 
tract, wrote  to  the  defendants  apprising  them  that  he  was  jointly 
interested  in  the  oil  with  Soames,  that  the  contract  had  been 
entered  into  without  his  knowledge  or  authority,  and  that  he 
♦considered  himself  released  from,  and  would  not  be  bound,  by  |-  433  1 
it.  A  communication  then  took  place  between  the  defendants 
and  Tennant,  who  endeavoured  to  prevail  upon  them  to  release 
him  from  the  contract,  but  they  declined,  saying  they  would 
hold  him  and  the  other  plaintiff  to  it.  In  consequence  of  this 
intimation  Tennant  acquiesced,  and  said,  the  oil  "  then  must 
be  delivered."    All  this  took  place  in  the  month  of  September, 
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SoAMEs  18iy,  before  the  vessel  arrived,  each  party  considering  himself 
hpenceb.  bound  by  the  contract.  The  vessel  arrived  in  January,  1820, 
and  then  Lintot,  the  broker,  waited  on  the  plaintiffs  with 
samples.  He  saw  one  of  the  defendants,  to  whom  the  samples 
were  delivered,  and  by  him  accepted.  The  broker  asked  him  if 
he  was  inclined  to  take  the  remainder  of  the  plaintiff's  share  of 
the  Naiad's  cargo,  but  he  declined.  The  prompt  would  expire  on 
the  12th  of  February,  and  six  or  seven  days  before  then,  the 
defendants  refused  to  Le  boond  by  the  contract.  The  learned 
Judge  charged  the  jury  under  these  circumstances,  that  the 
plaintiffs  were  entitled  to  recover,  and  they  had  a  verdict  accord- 
ingly, with  liberty  to  the  defendants  to  move  to  enter  a  nonsuit 
if  the  Court  should  be  of  opinion,  that  the  contract  declared 
upon  was  not  binding. 

Copley,  S.-6.,  now  moved  to  enter  a  nonsuit,  and  made 
three  points.  First,  the  broker's  note  is  not  a  contract  in 
writing  within  the  meaning  of  the  Statute  of  Frauds,  29 
Gar.  II.  c.  8.  Second,  supposing  it  to  be  a  contract  in  writing 
within  the  meaning  of  that  statute,  it  is  not  binding  on  Tennant 
who  was  no  party  to  and  gave  no  authority  to  enter  into  it ; 
and  third,  the  subsequent  ratification  of  it  by  Tennant  cannot 
make  that  a  complete  contract  in  writing  which  was  originaUy 
defective ;  for  the  subsequent  recognition  of  the  original  must  be 
considered  as  a  new  contract,  and  that  new  contract  not  being  in 
writing  it  is  void  by  the  Statute  of  Frauds. 

[  34  ]        Abbott,  Ch.  J. : 

I  am  of  opinion  that  the  verdict  in  this  case  was  right.  The 
case  turns  upon  the  question,  whether  the  original  contract  was 
ratified  by  Tennant.  He  was  no  party  to  it  at  first,  and,  in  fact, 
afterwards  repudiated  it,  but  in  the  result  he  assents  to  it,  and 
says — **  then  the  oil  must  be  deUvered."  It  is  then  understood 
by  all  parties  that  it  is  to  be  a  binding  contract.  This  is  in  the 
month  of  September.  In  January  the  oil  arrives,  and  then  the 
defendants,  acting  upon  the  contract,  take  samples,  and  it  is  not 
until  the  very  last  moment,  when  the  prompt  is  about  to  expire, 
that  they  make  any  objection.     The  jury  asked  me  whether  in 
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point  of  law,  they  might  find  a  verdict  for  the  plaintiffs  ?  I  said  soambb 
that  in  my  opinion,  a  subsequent  ratification  of  a  contract  is  spenobb. 
equivalent  to  a  prior  authority ;  and  I  told  them  that  if  they 
thought  Tennant  did  ratify  the  contract,  and  that  with  the  know- 
ledge of  the  defendants,  and  they  acceded  to  it,  it  was  too  late 
for  them  to  say,  at  any  after  time,  that  they  were  not  bound  by 
the  contract.  That  is  the  way  I  left  the  case  to  the  jury.  They 
found  for  the  plaintiffs,  and  I  think  they  came  to  a  just 
conclusion. 

Baylby,  J. : 

I  am  of  the  same  opinion.  The  broker's  note  is,  within  the 
Statute  of  Frauds,  evidence  of  a  written  contract.  The  original 
authority  to  sell  need  not  be  in  writing,  and  if  Tennant  subse- 
quently ratified  the  contract  entered  into  by  assenting  to  it,  it 
became  a  binding  contract. 

HOLROYD,  J. : 

In  this  case  according  to  the  evidence  there  was  a  subsequent 
ratification  by  Tennant  of  the  original  contract,  and,  I  think, 
that  is  sufficient  to  give  it  validity  though  originally  made  with- 
out his  authority.  His  subsequent  ratification  amounts  to  an 
original  authority  ;  and  the  maxim  of  the  law  is — Omne  actum  ab 
agentis  intentione  est  jvdicandumA 

Rvle  refused. 

t  Best,  J.  was  absent  at  Chambers. 
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1822.       CURRIE,    Administrator    op   NORMAN  NEWBY  v. 

Jan^,  BIRCHAM     AND     ANOTHER,     EXECUTORS     OF    JOHN 

[86]  MOORE,   Deceased. 

(IDowL&Ry.  35— 37.) 

A.,  the  widow  of  an  officer  who  died  intestate  in  India,  obtained  letters 
of  administration  of  her  husband's  effects  in  the  Reoorder^s  Court  at 
Bombay,  and  remitted  the  proceeds  of  the  effects  in  Oovemment  bills  to 
her  agent  in  England.  B.  a  creditor  of  the  intestate  took  out  letters  of 
administration  in  this  country  of  the  intestate's  effects,  and  brought  an 
action  against  the  widow's  agent  for  money  in  his  hands,  part  of  the 
intestate's  effects  :  Held,  that  the  Indian  letters  of  administration  pre- 
vailed over  those  granted  in  England,  and  that  an  action  would  lie  onlr 
at  the  suit  of  the  widow. 

AsBUHPsrr  for  money  had  and  received  by  the  defendants  to 
the  plaintifi's  use.  The  defendants  pleaded  the  general  issae ; 
the  Statute  of  Limitations;  and  several  special  pleas.  The 
question  at  the  trial  arose  upon  the  plea  of  the  general  issue. 
At  the  trial  before  Abbott,  Gh.  J.  at  the  Guildhall  sittings  after 
last  Michaelmas  Term,  the  case  proved  in  evidence  was  this : — 
In  the  year  1806,  Norman  Newby,  quarter-master  of  the  84th 
Regiment  of  Foot,  went  out  to  India,  indebted  to  the  plaintiff,  a 
laceman  in  London,  and  to  other  tradesmen,  for  his  military 
equipments,  and  other  property  of  considerable  value.  Shortly 
after  his  arrival  in  India,  he  died  intestate.  His  wife  took  out 
letters  of  administration  of  his  effects  in  the  Recorder's  Court  at 
Bombay ;  and,  having  collected  some  of  his  effects,  realized  the 
proceeds  in  Government  bills,  drawn  on  England,  and  returned 
to  this  country,  leaving  a  brother  officer  of  her  husband  to 
collect  the  remainder  of  his  effects,  and  remit  the  proceeds  in 
like  manner,  for  her  account,  after  she  quitted  India.  The 
defendant's  testator,  John  Moore,  had  been  Mr.  Newby's  agent, 
and  all  the  bills  in  question  came  to  his  hands  through  the 
medium  of  Mrs.  Newby,  and  as  was  alleged,  converted  by  him 
into  cash.  The  plaintiff  being  unable  to  obtain  payment  of  his 
debt,  in  the  year  1816,  took  out  letters  of  administration  of  the 
estate  and  effects  of  Mr.  Newby,  as  his  creditor,  in  the  Preroga- 
tive Court  of  the  Archbishop  of  Canterbury,  and  filed  a  bill  in 
equity  against  Mr.  Moore,  and  Mrs.  Newby  (who  was  then 
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married  to  another  hasband),  to  account  for  the  money  which  cubbiv 
had  come  into  their  hands,  the  property  of  the  intestate.  In  bibchah. 
his  answer  to  this  bill,  filed  in  1817,  Mr.  Moore  stated  that  he 
had  paid  over  all  the  money  which  had  come  *to  his  hands  to  [  *36  ] 
Mrs.  Newby,  as  the  administratrix  of  her  husband's  effects  and 
as  her  agent,  with  the  exception  of  a  sum  of  170Z.  which  he 
retained  for  a  debt  contracted  with  him  by  the  intestate  when 
living.  Mr.  Moore  afterwards  died,  and  by  his  will  appointed 
the  defendants  his  executors,  against  whom  the  present  action 
was  brought.  At  the  trial,  the  plaintiff's  claim  was  reduced  to 
the  sum  of  170Z.  which  Mr.  Moore,  in  his  answer  to  the  bill  in 
Chancery,  admitted  he  had  retained  in  his  hands  for  a  debt 
due  to  him  from  the  intestate.  The  question  was,  as  to  the 
plaintiff's  right  to  sue.  It  was  objected,  that  the  letters  of 
administration  granted  by  the  Becorder's  Court  at  Bombay  to 
Mrs.  Newby,  must  prevail  against  the  administration  granted  to 
the  plaintiff  in  this  country,  and  that  if  any  action  lay  against 
Moore's  executors,  it  must  be  at  the  suit  of  Mrs.  Newby,  he 
having  been  her  agent.  Of  this  opinion  was  Abbott,  Ch.  J.  who 
nonsuited  the  plaintiff,  but  gave  him  leave  to  move  to  enter  a 
verdict  for  the  sum  of  170Z.  above-mentioned,  if  the  Court  should 
be  of  opinion  that  the  action  was  well  brought. 

Marryat  now  moved  accordingly  to  set  aside  the  nonsuit, 
and  enter  a  verdict  for  the  plaintiff  for  170Z.  He  contended  that 
the  plaintiff  was  entitled  to  maintain  this  action  by  virtue  of  the 
letters  of  administration  granted  to  him  in  this  country.  Ad- 
mitting that  the  letters  of  administration  granted  to  Mrs.  Newby, 
in  the  Becorder's  Court  of  Bombay,  to  be  valid  and  effectual  in 
that  country,  still  they  could  not  operate  here  ;  and  therefore  it 
was  incumbent  on  Mrs.  Newby,  if  she  meant  to  act  as  adminis- 
tratrix of  her  husband's  effects,  to  have  taken  out  letters  of 
administration  in  this  country.  This  she  had  not  done ;  and  the 
letters  granted  to  her  in  India  could  not  prevail  against  those 
which  had  been  granted  to  the  plaintiff  by  the  Prerogative  Court. 
The  operation  of  her  letters  had  ceased  on  her  quitting  India. 
Then,  as  the  effects  of  Newby  were  not  *realized  until  they  [  ♦sy  ] 
reached  this  country,  when  the  bills  were  converted  into  cash. 
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CuRHiB      the  plaintiff  was  entitled  to  administer  that  money  by  virtne  of 
BiBCHAM.     the  administration  which  he  had  obtained,  and  consequently  this 
action  was  well  brought. 

Per  Curiam  : 

We  are  of  opinion  that  this  action  will  not  lie  at  the  suit  of 
this  plaintiff.  The  wife  of  the  intestate  is  entitled  to  all  the 
effects  of  which  her  husband  died  possessed  in  India,  by  virtue 
of  the  letters  of  administration  granted  to  her  in  that  country. 
It  is  not  suggested  that  the  sum  of  money  in  question  was  not  a 
part  of  the  proceeds  of  the  intestate's  effects.  The  effects  are 
remitted  to  this  country  by  her  in  the  shape  of  bills,  and  they 
come  to  the  hands  of  her  agent  Moore.  He  receives  the  money 
to  her  use,  and  in  her  own  right  as  administratrix.  If  she  has 
any  claim  upon  the  money,  which  it  is  alleged  that  Moore 
retained  in  his  hands,  she  may  maintain  an  action,  but  it  will 
not  lie  at  the  suit  of  this  plaintiff,  under  the  letters  of  adminis- 
tration which  he  has  obtained. 

Ride  refused. 


1822.  THE    KING  V.  GEORGE   LANE. 

Jan.  31. 
(1  Dowl.  &  Ey.  76—78 ;  S.  C.  5  B.  &  Aid.  488.) 

[76  1 
-'  The  office  of  constable  being  a  burthensome  office,  this  Court  will  not 

put  a  person  de  facto  elected,  and  sworn  in  by  the  court-leet,  to  the  ex- 
pense of  shewing  by  what  authority  he  holds  the  office,  at  the  relation 
of  a  different  body  of  persons  claiming  the  right  of  election,  where  those 
persons  do  not  shew  an  immemorial  custom  in  their  body  to  elect. 

WiLLiAMSy  J,  last  Term  obtained  a  rule,  calling  upon  the 
defendant  to  shew  cause  why  a  writ  of  quo  warranto  should  not 
issue  to  compel  him  to  shew  by  what  authority  he  executed  the 
office  of  constable  of  the  township  of  Aylesbury,  in  the  county  of 
Lancaster;  and 

Cross,  Serjt.  now  shewed  cause  against  the  rule : 

The  only  question  in  this  case  is,  whether  the  delendant  has 
been  elected  to  his  office  of  constable  by  proper  and  competent 
electors.    It  is  not  disputed  that  he  was  in  fact  elected,  that  he 
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took  the  necessary  oath  of  office,  and  that  having  so  done,  he  the  Kino 
was  compellable  to  serve;  for  it  is  quite  clear,  that  having  lanb. 
been  elected  and  sworn  in,  his  refusing  to  serve  would  have 
rendered  him  guilty  of  an  offence,  for  which  he  would  have  been 
liable  to  be  indicted  and  fined.  But  this  question  is  one  which 
cannot  now  be  raised ;  for  upon  a  similar  application  only  last 
Term,  in  the  case  of  the  Constable  of  Oldham,  the  Court  said, 
that  as  the  office  was  one  of  burthen  and  responsibility,  and  con- 
ferred no  privileges  or  emoluments  upon  the  party,  they  would 
not,  under  such  circumstances,  call  upon  him  to  argue  his  right. 
It  seems,  that  in  this  township  there  are  two  separate  bodies 
which  *claim  the  right  to  elect  the  constables,  and  the  present  [  •^z  ] 
application  is  an  attempt  to  decide  this  disputed  claim  at  the 
expense  and  trouble  of  the  defendant.  The  defendant  was  elected 
at  the  court-leet  by  a  jury,  and  sworn  in  before  the  steward  of 
the  Court ;  and  it  is  objected  that  he  ought  to  have  been  elected 
at  the  General  Town  Meeting.  Upon  general  principles,  and 
according  to  the  prevalence  of  usage,  the  court-leet  has  the  power 
of  electing  constables ;  and  the  case  of  The  King  v.  Barnard^  is 
directly  in  support  of  that  proposition.  At  the  General  Town 
Meeting  another  individual  was  nominated  and  chosen ;  but  he 
was  never  sworn  in :  and  if  it  was  wished  to  try  the  question  of 
the  right  of  election,  the  proper  application  would  have  been  for  a 
mandamus  to  compel  the  steward  of  the  court-leet  to  swear  in  the 
person  elected  at  the  General  Town  Meeting.  This  principle  is 
clearly  laid  down  in  the  case  of  The  King  v.  Ooudge.l  The 
;)n7wa/acie  right  of  election  is  in  the  court-leet;  the  defendant 
was  elected  by  the  jury  of  that  court,  and  was  sworn  in  by  their 
proper  officer :  being  thus  elected,  he  was  compellable  to  serve ; 
and  unless  immemorial  usage  can  be  shewn  of  a  right  in  the 
Town  Meeting  to  elect,  the  defendant  having  been  chosen  to  a 
laborious  and  burthensome  office,  should  not  be  called  upon,  at 
his  own  personal  trouble  and  expense,  to  argue  his  right  to 
execute  that  office. 

c7.  Williams,  contra,  being  asked  by  the  Court  whether 
he  was  in  a  condition  to  prove  an  immemorial  custom  for  the 
Town  Meeting  to  elect  a  constable,  and  for  the  court-leet  to 
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Thb  Kino    accept  and  to  swear  in  the  person  so  elected,  and  answering  in 
LiSiE.       the  negative, 

Baylby,  J.t  said: 

It  may  be  a  very  proper  subject  of  inquiry,  whether  the  court- 
[  *78  ]  leet  does  or  does  not  possess  the  ^right  to  elect  a  constable 
independently  of  the  inhabitants  assembled  in  a  General  Town 
Meeting ;  but  I  think  that  question  cannot  properly  be  raised 
before  us  by  the  present  application.  There  is  no  sort  of  evidence 
produced  before  us  now  of  an  immemorial  custom  |  for  the 
inhabitants  to  elect,  and  for  the  court-leet  to  accept  the  person 
by  them  elected,  and,  in  the  absence  of  such  evidence,  it  would 
be  going  a  great  deal  too  far  for  us  to  presume  the  existence  of 
such  a  custom.  We  are  indeed  bound  to  presume  the  contrary 
here ;  and  doing  so,  we  are  bound  to  adopt  a  rule  in  this  case, 
which  may  be  considered  as  a  precedent,  and  may  prevent  a 
renewal  of  similar  applications.  The  office  of  constable  is  a 
burthensome  office,  and  the  individual  elected  is  bound  under  a 
penalty  for  contempt  to  serve ;  and  therefore  I  think  we  ought 
not  to  call  upon  him  to  shew  by  what  authority  he  does  serve,  at 
least  until  evidence  is  produced  before  us  by  the  relators  to  prove 
that  authority  insufficient. 

Best,  J. : 

I  am  altogether  of  the  same  opinion.  The  defendant  has 
been,  whether  rightly  or  not,  de  facto  elected  to  a  burthensome 
office,  which  he  could  not  refuse  to  accept  and  execute  without 
exposing  himself  to  serious  consequences.  Without  proof  that 
his  election  was  bad,  we  cannot  presume  it  to  be  so ;  and  it  would 
be  a  great  hardship,  under  such  circumstances,  to  call  upon  him 
to  support  his  claim  to  an  office  which  he  is  compelled  to  execute. 
I  think  this  rule  must  be  discharged. 

Rule  discharged. 

t  Abbott,  Ch.  J.  and  Holroyd,  J.  statement  of  the  witnesses' belief  that 

were  absent.  the  custom  was  immemorial ;  for  it 

X  It  appears  by  the  report  in  5  B.  might  be  consistent  with  the  affida- 

&  Aid.  488,  that  there  was  affidavit  vits  that  the  parties  making  them 

evidence  of  a  custom  going  back  for  might  know  when  the  custom  origi- 

fifty  years ;  and  that  the  Coubt  held  nated. — R,  C. 
that  this  was  not  enough  without  a 
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EL8EE  V.   SMITH-t 

In  Error.  i\22- 

(1  Dowl.  &  By.  97—105 ;  S.  C.  2  CLitty,  304.)  

Falsely,  maliciouflly,  and  witboat  any  probable  cause,  procuring  the         [  ^^  ] 
warrant  of  a  Justice  to  search  the  premises,  and  apprehend  the  person 
of  A.  on  suspicion  of  felony,  and  thereby  causing  his  premises  to  be 
searched,  and  his  person  imprisoned,  is  properly  the  subject  of  an  action 
on  the  case,  and  not  trespass. 

A  positive  oath  that  a  felony  is  actually  committed,  is  not  necessary 
to  justify  a  magistrate  in  granting  his  warrant  to  search  the  premises, 
and  apprehend  tlie  person  of  a  party  suspected  of  felony ;  and  though  it 
may  be  trespass  in  the  magistrate  to  grant  an  illegal  warrant,  yet  it  is 
case  in  the  person  who  causes  and  procures  such  warrant  to  issue,  if  it 
is  done  maliciously,  and  without  reasonable  or  probable  cause. 

This  was  a  writ  of  error  from  the  Common  Pleas.  The 
declaration  was  in  case.  The  first  count  alleged  ''that  the 
plaintiff  in  error  went  and  appeared  before  a  Justice  of  the  county 
of  Essex,  and  falsely,  maliciously,  and  without  any  probable  cause, 
made  a  complaint  on  oath,  that  he  had  reason  to  suspect  that 
several  trees,  or  parts  of  trees,  had  been  stolen  from  the  King's 
Forest  of  Hainault,  and  that  they  were  carried  to  the  premises  of 
John  Smith  (defendant  in  error),  carpenter,  of  Chigwell  Eow,  and 
were  there  concealed;  and  that  he  therefore  prayed  a  search 
warrant  to  examine  the  premises  of  him  the  said  J.  S. ;  and  that 
the  plaintiff  afterwards  falsely,  &c.  caused  and  procured  the  said 
Justice  to  make  and  grant  his  warrant  in  writing,  under  his  hand 
and  seal,  directed  to  the  constable  of  Chigwell,  and  all  other 
officers  of  the  place,  whereby,  after  reciting  that  the  said  John 
Elsee  had  made  oath  before  the  Justice  that  he  the  said  J.  E. 
had  reason  to  suspect  that  a  quantity  of  oak  timber,  the  pro- 
perty of  his  Majesty,  had  been  recently  stolen  from  the  King's 
Forest  of  Hainault,  and  that  the  said  timber  had  been  carried  to, 
and  was  concealed  on  or  near  the  premises  of  the  said  J.  S.,  the 
said  Justice  required  such  constables  to  search  the  premises  of 
the  said  J.  S.,  and  that  they  should  bring  the  said  timber,  if  so 
ound,  before  him  the  said  Justice,  together  with  the  body  of  him 
the  said  J.  S.,  to  be  dealt  with  according  to  law;  and  that  by 
virtue  and  under  colour  of  the  said  warrant,  and  under  pretence 
of  the  execution  thereof,  the  said  defendant,  together  with  one 
t  Op.  Austin  V.  Dowling  (1870)  L.  R  6  C.  P.  534,  39  L.  J.  0.  P.  260. 
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Elske       J.  W.,  a  constable,  proceeded  to  a  certain  place,  near  to  the 

Smith.       premises  of  the  said  J.  S.,  and  then  and  there  the  said  defendant 
falsely  and  maliciously,   and  without   any    reasonable  cause, 

[  •^s  ]  pointed  out  to  the  said  constable  certain  *pieces  of  wood,  then 
and  there  lying  and  being  near  to  the  said  premises  of  the  said 
plaintiff,  to  be  oak  timber,  suspected  to  be  feloniously  stolen  from 
the  said  forest  of  Hainault ;  and  the  said  defendant,  under  colour 
and  pretence  of  said  warrant,  then  and  there  caused  and  procured 
the  said  wood  to  be  seized  and  taken,  and  kept  for  the  space  of 
twenty-four  hours  without  any  reasonable  or  probable  cause; 
and  the  said  defendant  on  the  same  day  wrongfully  and  unjustly, 
and  without  any  reasonable  or  probable  cause  whatsoever,  caused 
and  procured  the  said  plaintiff  to  be  arrested  by  his  body,  and 
imprisoned  and  kept  for  the  space  of  twenty-four  hours,  and 
caused  and  procured  him  to  be  conveyed  before  the  Justice 
aforesaid,  who  having  heard  all  that  the  said  defendant  could  say 
or  allege  touching  and  concerning  the  said  supposed  offence, 
adjudged  and  determined  that  the  said  plaintiff  was  not  guilty  of 
the  said  supposed  offence ;  and  the  said  defendant  had  not  further 
prosecuted,  but  had  deserted  and  abandoned  the  said  complaint, 
and  the  prosecution  was  wholly  ended  and  determined."  The 
second  count  was  more  general,  alleging,  "  that  the  defendant, 
without  any  reasonable  or  probable  cause  whatsoever,  charged 
the  plaintiff  with  a  certain  offence  punishable  by  law,  to  wit,  that 
several  trees,  or  parts  of  trees,  severed  from  the  ground,  had  been 
feloniously  stolen,  and  that  the  said  plaintiff  was  guilty  of  such 
felony,  and  upon  such  charge  falsely,  &c.  caused  him  to  be  im- 
prisoned for  twenty-four  hours."  The  defendant  pleaded  not 
guilty ;  and  there  was  a  general  verdict  and  judgment  for  the 
plaintiff  for  760L  Is.  damages  and  costs. 

Assignment  of  errors,  1.  That  it  is  alleged  in  the  first  count  of 
the  declaration,  that,  by  the  information  laid  before  the  Justice, 
the  defendant  only  prayed  a  search  warrant  to  examine  the 
premises  of  the  plaintiff,  and  therefore  the  defendant  is  not  liable 
for  the  imprisonment  of  the  plaintiff  under  the  warrant  of  the 
justice ;  2.  That  the  cause  of  action  in  the  said  first  count  men- 

[  •gg  ]       tioned,  describes  too  generally  the  *mode  by  which  the  defendant 
charged  the  plaintiff  with  the  supposed  offence;   3.  That  the 
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mode  by  which  the  plaintiff  was  discharged  or  acquitted,  is  not  Elsee 
stated  in  the  said  count,  and  no  legal  determination  of  the  com-  smith. 
plaint  against  the  plaintiff  is  stated  or  shewn;  4.  That  the 
proper  remedy  is  trespass  and  not  case  for  the  supposed  causes  of 
action  mentioned  in  the  declaration ;  5.  That  the  complaint 
alleged  in  the  declaration  stated  a  mere  suspicion  of  felony,  and 
not  a  positive  oath  of  an  actual  felony  committed  ;  and  therefore 
the  Justice  was  not  warranted  in  issuing  the  warrant  in  the 
said  declaration  mentioned ;  and  if  not,  then  trespass  was  the 
proper  form  of  action,  if  any  was  sustainable  against  the  defen- 
dant, &c. 

Ghitty,  for  the  plaintiff  in  error.     *     *     * 

Walford,  contra,  was  stopped  by  the  Court.  [  loi  ] 

Abbott,  Ch.  J. : 

I  am  of  opinion  that  the  judgment  in  this  case  ought  to  be 
affirmed.  Looking  to  the  whole  declaration,  the  inducement 
and  the  matters  charged  in  the  conclusion,  it  appears  to  me  to 
be  very  manifest  that  the  plaintiff  does  not  seek  damages  for 
the  taking  of  his  goods,  but  he  seeks  damages  for  the  injury 
done  to  his  reputation  and  the  imprisonment  of  his  person ;  and 
therefore  I  think  the  verdict  was  correctly  taken.  That  disposes 
of  the  objection  as  to  the  verdict.  As  to  the  other,  which  is  the 
*material  objection  in  this  case,  namely,  that  this  should  have  [  *102  ] 
been  an  action  of  trespass,  and  not  of  case ;  that  is  founded  on 
the  supposition  that  the  warrant,  which  the  magistrate  issued 
for  searching  the  premises  and  apprehending  the  person  of  the 
plaintiff,  was  illegal.  Now  if  the  warrant  be  not  illegal  and  void 
in  its  form,  and  be  founded  on  the  matter  laid  before  the  Justice, 
and  as  he,  as  a  justice  of  the  peace,  had  authority  to  grant  such 
a  warrant,  then  the  present  action  is  proper  in  its  form — for 
falsely  and  maliciously  causing  the  magistrate  to  grant  a  war- 
rant to  do  the  act  complained  of.  When  the  matter  was  laid 
before  the  Justice,  he  might  lawfully  and  in  the  due  exercise  of 
his  authority  grant  the  warrant  prayed.  What  is  the  charge 
laid  before  him  ?     That  he  "  the  said  John  Elsee  had  reason 
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Elsee  to  suspect  that  several  trees,  or  parts  of  trees,  had  been  stolen 
Smith.  ^^^^  *^®  King's  forest  of  Hainault,  and  that  they  were  carried 
to  the  premises  of  John  Smith.,  carpenter,  of  Ghigwell  Bow, 
and  were  there  concealed.*'  It  has  been  contended,  that  this 
would  not  justify  the  magistrate  in  issuing  the  warrant,  which 
was  afterwards  issued,  because  there  is  no  perfect  allegation 
that  the  offence  had  been  committsd,  but  is  only  put  as  matter 
of  suspicion.  It  appears  to  me,  on  the  authorities  cited,  speaking 
generally  of  the  subject-matter,  they  do  not  contradict  the 
opinion  I  have  formed.  I  am  of  opinion,  that  upon  a  repre- 
sentation to  a  magistrate,  that  a  person  has  reason  to  suspect 
that  his  property  has  been  stolen,  or  is  concealed  in  a  certain 
place,  the  magistrate  may  lawfully  issqe  his  warrant  to  search 
the  place,  and  to  bring  the  occupier  or  owner  before  him.  It 
need  not  be  a  positive  and  direct  averment  upon  oath  that  the 
goods  are  stolen,  in  order  to  justify  the  magistrate  in  granting 
his  warrant.  There  are  many  cases  in  which  a  cautious  man 
might  not  choose  to  swear  that  his  property  is  stolen,  neverthe- 
less he  might  have  great  reason  to  suspect  a  particular  party, 
and  the  magistrate  would  be  well  warranted  in  granting  his 
[  •103  ]  search  warrant.  Suppose  the  case  of  a  horse,  which  has  ^-been 
lost  by  its  owner,  and  it  is  found  in  the  possession  of  another 
person,  the  owner  in  that  case  might  not  like  to  take  upon 
himself  to  swear  that  the  horse  has  been  stolen ;  for  it  may 
have  strayed ;  but  when  he  finds  his  horse  is  concealed  in  the 
stable  of  another  person,  he  may  very  naturally  conclude  that 
it  must  be  stolen,  from  the  circumstance  of  the  concealment ; 
and  therefore  he  may  very  conscientiously  swear  that  he  sus- 
pects it  to  have  been  stolen.  If,  under  such  circumstances, 
the  magistrate  is  not  authorised  in  issuing  his  search  warrant, 
it  might  happen  in  many  cases  that  felonies  would  go  undetected. 
Therefore,  it  appears  to  me,  that  upon  such  information  the 
Justice  has  authority  to  issue  his  search  warrant ;  and,  if  it 
is  wrongfully  issued,  the  party  who  causes  it  to  be  issued  must 
make  reparation  to  the  person  injured.  It  being  alleged  in  this 
declaration  that  the  defendant  falsely  and  maliciously  made  a 
charge  against  the  plaintiff,  and  caused  and  procured  a  warrant 
to  be  issued,  whereby  the  plaintiff  is  apprehended  and  unjustly 


VOL.  XXIV.]     1822.    K.  B.    1  DOWL.  &  RY.  103—104.  648 

imprisoned,  it  seems  to  me  that  the  action  is  properly  framed       Elsbb 
in  case,  and  ought  not  to  be  trespass.  SmTth. 

Bayley,  J. : 

I  am  of  the  same  opinion.  If  a  party  acts  himself  in  appre- 
hending another,  he  may  be  liable  in  trespass ;  but  if  he  falsely 
and  maliciously,  and  without  any  probable  cause  puts  the  law 
in  motion,  that  is  properly  the  subject  of  an  action  on  the  case. 
With  that  all  the  authorities  agree.  The  allegation  in  this  case 
is  no  more  than  that  the  defendant  did  falsely  and  maliciously, 
and  without  probable  cause,  put  the  law  in  motion  against  the 
plaintiff.  It  is  alleged,  that  he  made  a  complaint  before  the 
magistrate,  in  which  he  stated  he  had  reason  to  suspect  that 
several  trees  and  parts  of  trees  had  been  stolen  from  the  King's 
forest,  and  concealed  on  the  premises  of  the  plaintiff,  and  that  he 
falsely  and  maliciously  caused  and  procured  the  magistrate  to 
issue  this  particular  warrant;  which  warrant  states  that  the 
goods  were  suspected  to  be  carried  to,  *and  were  concealed  on  or  [  'lo*  ] 
near  the  premises  of  the  plaintiff.  The  warrant  is  so  framed 
in  order  to  meet  the  possible  case,  that  if  the  trees  had  been 
originally  carried  to  the  premises,  they  would  be  removed  to  some 
place  near  them,  so  as  to  be  convenient  within  the  reach  of  the 
party  who  originally  concealed  them.  Now  if  the  defendant  falsely 
and  maliciously  procured  the  warrant  to  be  made  out,  he  caused 
and  procured  it  to  be  made  out  in  the  way  alleged.  There  is 
no  positive  allegation  that  the  property  had  been  stolen,  nor 
need  there  be  any,  to  justify  the  warrant ;  for  I  take  it  to  be 
quite  clear,  that  it  is  not  essential,  in  order  to  give  the  magis- 
trate jurisdiction,  that  the  party  should  take  upon  himself  abso- 
lutely to  swear  that  a  felony  is  committed ;  but  if  he  states  that 
he  has  just  cause  to  suspect  a  particular  person,  and  upon  that 
representation  a  warrant  is  improperly  granted,  that  forms  the 
foundation  of  an  action  in  case ;  and  it  does  not  lie  in  the  mouth 
of  the  party  so  acting  to  say  that  the  warrant  is  improperly 
granted.  He  makes  the  charge,  and  he  prevails  upon  the  Justice 
to  issue  his  warrant ;  and,  upon  that  warrant  being  issued,  he 
has  no  right  to  say,  "I  am  not  liable  for  the  consequences; 
because,  true  it  is,  I  caused  and  procured  the  Justice  to  issue  his 
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Elsbb  warrant,  but  the  charge  was  not  sufficient  to  authorise  the  Jus- 
Smith.  ^^^^  ^  ^^  what  I  required  him."  I  think  that  affords  him  no 
ground  of  defence.  I  am  of  opinion  also  that  there  is  nothing 
in  the  other  objections.  This  is  the  case  of  a  person  maliciously 
and  without  probable  cause  putting  the  law  into  motion ;  and  as 
that  is  the  proper  subject  of  an  action  on  the  case,  I  think 
there  is  no  error  on  this  record. 

HOLROYD,  J. : 

I  think  there  is  no  error  in  this  case,  and  that  the  judgment 
ought  to  be  affirmed.  The  action  is  for  a  malicious  prosecution, 
in  consequence  of  which  a  warrant  issues.  If  the  warrant 
issued  without  due  authority  on  the  part  of  the  magistrate,  that 
would  be  trespass  in  the  magistrate ;  but  it  by  no  means  follows 
[  •105  ]  that  it  is  trespass  in  the  *party,  who,  by  laying  the  information 
before  the  magistrate,  is  the  cause  or  instrument  on  which  the 
magistrate  acts  in  granting  his  warrant.  He  lays  a  statement 
before  the  magistrate  of  suspicion  of  the  goods  being  stolen, 
and  that  they  were  carried  to  the  premises  of  the  plaintiff  and 
there  concealed,  and  he  prays  a  search  warrant  to  examine  the 
plaintiff's  premises.  He  does  not,  from  anything  that  appears 
on  the  face  of  the  declaration,  pray  this  specific  remedy  by  war- 
rant for  the  apprehension  of  the  plaintiff.  Now,  il  the  declara- 
tion had  stated  that  the  defendant  had  gone  before  the  magis- 
trate and  prayed  for  a  search  warrant  on  a  specific  charge  of 
felony,  then  there  might  have  been  some  colour  for  arguing  that 
the  declaration  ought  to  have  been  in  trespass.  It  is  said  that 
the  granting  the  warrant  is  the  act  of  the  magistrate,  and  that» 
if  any  action  lies,  it  is  trespass  against  him,  and  that  the  party 
who  made  the  representation  upon  which  the  magistrate  acted 
is  not  liable.  I  think  otherwise.  The  defendant  is  answerable 
in  case,  for  falsely  and  maliciously,  and  without  probable  cause, 
making  such  a  representation  to  the  magistrate  as  induces  him 
to  grant  his  warrant.  If  the  warrant  was  illegal,  and  the  defen- 
dant himself  went  with  the  officer  to  execute  it,  that  might  make 
him  a  guilty  trespasser ;  but  it  does  not  appear  to  me  that  there 
was  anything  illegal  in  the  warrant  itself.  There  is  nothing  in 
this  declaration  which  will  make  him  a  trespasser,  although  he 
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i^as  present  when  the  warrant  was  executed.  It  is  only  that  he  Blsbb 
caused  and  procured  the  warrant  to  be  executed,  which  would  smith. 
be  the  case,  supposing  he  had  by  the  means  alleged  caused 
and  procured  the  warrant  to  be  executed.  On  this  ground, 
therefore,  I  think  there  is  no  error.  I  concur  with  the  rest  of 
the  Court  in  thinking  that  there  is  nothing  in  the  objection  as 
to  the  mode  in  which  the  verdict  was  taken. 

Best,  J.  was  of  the  same  opinion. 

Judgment  affirmed. 


THE  KING   V.    DOLBY.  1822. 

(1  Dowl.  &  By.  145—146.)  

Where,  upon  a  challenge  to  the  array  for  unindifPerency  in  the  sheriff, 
the  jury  panel  was  quashed :  Held,  that  the  proper  course  to  obtain  a 
trial  of  the  cause,  is  to  direct  new  jury  process  to  the  coroners  of  the 
county,  at  the  instance  of  the  prosecutor,  but  not  without  applying  to 
the  Court  specially  for  that  purpose. 

This  was  an  indictment  against  the  defendant  for  an  alleged 
libel,  prosecuted  at  the  instance  of  a  society  called  The  Constitu- 
tional Association ;  and  at  the  Middlesex  sittings  after  last 
Michaelmas  Term,  before  Abbott,  Gh.  J.  it  stood  for  trial  by  a 
special  jury,  which  had  been  regularly  struck  in  the  Crown 
Office.  When  the  indictment  was  called  on  for  tr;al,  but  two  of 
the  special  jurymen  attended,  upon  which  the  counsel  for  the 
Crown  prayed  a  tales.  The  defendant's  counsel  then  challenged 
the  array  for  unindifferency  in  one  of  the  sheriffs,  by  whom  the 
panel  was  returned,  on  the  ground  that  he  was  a  subscriber  to 
the  Association,  at  whose  instance  the  prosecution  was  con- 
ducted, at  the  time  the  jury  process  was  returned.  The  Court 
upon  that  appointed  the  two  special  jurymen,  who  had  appeared, 
AS  tryers  of  the  matter  of  challenge,  and  they  having  found 
that  the  sheriff  was  unindifferent,  the  panel  was  ordered  to  be 
quashed,  and  the  cause  was  struck  out  of  the  paper. 

TindcU,  on  a  former  day,  obtained   a  rule  to  shew  cause 
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The  King  why  a  venire  facias  de  novo  should  not  be  directed  to  the  coroners 
Dolby.  ^^  *^®  county  of  Middlesex,  to  return  a  new  panel,  in  order 
that  it  might  be  annexed  to  the  record  when  the  cause  should 
be  again  set  down  for  trial ;  suggesting,  that  there  was  no  other 
mode  by  which  a  trial  could  be  obtained  during  the  shrievalty 
of  the  sheriffs  who  returned  the  former  panel,  they  being  still 
in  office.  Notice  of  the  rule  had  been  served  upon  the  defen- 
dant, and  now 

Scarlett  and  J.  Evans  shewed  for  cause  against  the  rule, 
that  this  was  not  the  proper  mode  of  proceeding,  inasmuch  as  it 
ought  to  have  been  a  rule  to  shew  cause  why  there  should  not 
[  *i*6  ]  be  a  suggestion  entered  on  the  record  of  what  *took  place  when 
the  cause  was  last  down  for  trial,  when  the  Court,  as  a  matter 
of  course,  might  direct  a  new  jury  process  to  the  coroners  of 
the  county.  There  was  no  occasion  to  call  upon  the  defen- 
dant to  shew  cause  against  the  present  rule,  because  he  could 
be  no  party  to  the  proceedings,  and  therefore  he  was  brought 
here  unnecessarily. 

The  Court  said  the  defendant  need  not  have  appeared  unless 
he  thought  proper.  He  was  not  bound  to  appear ;  the  notice 
of  the  rule  was  only  served  upon  him  to  give  him  the  oppor- 
tunity of  suggesting  any  objection  to  the  course  adopted,  if  any 
could  be  suggested.  The  present  application  was  in  the  regular 
and  ordinary  course  of  proceeding.  It  had  been  suggested  that 
one  of  the  sheriffs  was  an  interested  person,  and  in  that  case  the 
course  was  to  award  new  jury  process  to  the  coroners ;  but  this 
could  not  be  done  without  a  rule  to  shew  cause,  and  as  no 
sufficient  cause  could  be  shewn  against  it,  the  rule  must  be 
made  absolute. 

Rule  absoliUe. 
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Sequel  to  the  Above 
THE    KING   V.   THOMAS  DOLBY. 

(3  Dowl.  &  Ry.  311—321 ;  S.  C.  2  B.  &  C.  104.) 

After  a  tales  panel,  on  an  indictment  for  libel  (appointed  to  be  tried  by 
a  special  jury),  bad  been  quasbed  for  unindifferency  in  tbe  sberiff ;  Held, 
tbat  a  venire  faciaa  juratores  migbt  be  awarded  to  tbe  coroners,  tbougb 
two  of  tbe  special  jurors  summoned  bad  attended  on  tbe  former  occasion. 

Upon  tbe  prayer  and  award  of  a  ttiJes  de  circumstdutihus  at  Nisi  Prius, 
it  is  not  compulsory  on  tbe  coroner  or  sberiff  to  select  tbe  talesmen 
from  among  tbe  bystanders  accidentally  in  Court ;  tbey  may  be  selected 
out  of  persons  previously  appointed  by  tbe  comner  or  sberifP,  to  be  in 
attendance,  in  tbe  expectation  tbat  a  tales  would  become  necessary. 

Tms  was  an  indictment  for  a  libel.  The  case  came  on  to  be 
tried  before  Abbott,  Ch.  J.  and  a  special  jury,  at  the  Middlesex 
adjourned  sittings  after  Michaelmas  Term,  1821.  When  the  special 
jury  panel  was  called  over,  two  only  of  the  special  jurors  were 
in  attendance.  The  counsel  for  the  Crown  then  prayed  a  tales ; 
upon  which  the  defendant  put  in  a  challenge  to  the  array  of 
talesmen,  for  unindifferency  in  one  of  the  sheriffs  of  Middlesex, 
on  the  ground  that  at  the  time  of  forming  the  tales  panel,  he 
was  one  of  the  prosecutors  of  the  indictment.  The  counsel  for 
the  ^prosecution  immediately  took  issue  upon  the  challenge,  and 
thereupon  the  Court  appointed  the  two  special  jurymen  who 
appeared,  as  triers,  and  they  having  found  the  sheriff  unin- 
different,  the  panel  was  quashed,  and  the  cause  was  struck  out  of 
the  paper.  In  Hilary  Term,  1822,  a  rule  was  obtained  for  directing 
new  jury  process  to  the  coroners  of  the  county  of  Middlesex,! 
which  was  accordingly  done,  and  the  cause  was  again  set  down 
for  trial  on  the  26th  February  last.  On  that  occasion,  several 
persons  who  had  been  summoned  by  the  coroner,  attended  to 
form  a  panel  de  circumstantibus,  and  the  case  having  been  called 
on,  and  only  two  special  jurymen  having  appeared,  the  prosecu- 
tor prayed  a  tales.  The  defendant's  counsel  objected,  that  there 
ought  to  have  been  a  writ  of  octo  or  decern  talea,  but  that  objec- 
tion was  overruled,  and  the  learned  Judge  commanded  the 
coroners  to  summon  instanter,  such  of  the  bystanders  as  they 
thought  proper,  to  form  a  tales  de  circumstantibus.     But  as  one 

t  See  p.  645,  supra. 
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The  Eiko  of  the  coroners  only  was  present,  the  defendant's  counsel 
DoLBT.  objected  that  this  could  not  be  done,  because  as  the  jury  process 
was  directed  to  both  the  coroners,  the  return  could  only  be  made 
by  both,  and  the  learned  Judge  being  of  opinion  that  this  was 
a  fatal  objection,  the  case  was  again  made  a  remanet.  The 
cause  came  on  a  third  time  for  trial  at  the  adjourned  sittings 
after  last  Trinity  Term,  when  six  special  jurymen  having  appeared, 
among  whom  were  the  two  who  originally  attended,  a  tales  was 
again  prayed,  but  the  defendant's  counsel  objected  to  the 
coroner's  return,  upon  the  ground,  that  as  two  special  jurymen 
had  appeared  when  the  cause  first  came  on  for  trial,  the  coroners 
should  have  summoned  others  to  have  made  their  number 
complete,  instead  of  smnmoning  an  entire  jury  de  novo.  It  was 
also  objected,  that  the  tales  had  been  improperly  returned,  inas- 
much as  they  had  been  summoned  by  the  coroners,  by  letter,  to 
attend,  whereas  they  ought  to  have  been  indiscriminately  selected 
de  circumstantibus  according  to  the  statute  36  Hen.  VIII.  c.  6-t 
[•318]  These  tales  *were  in  fact  taken  from  the  ordinary  common 
jury  panel,  from  which  talesmen  are  usually  called.  The  learned 
Judge,  however,  overruled  both  objections ;  the  trial  proceeded, 
and  the  defendant  was  found  guilty. 

Scarlett,  in  Michaelmas  Term  last,  obtained  a  rule  nisi,  for 
a  new  trial,  upon  three  grounds.  First,  that  the  talesmen  had 
been  previously  summoned  by  the  coroners  by  letter,  instead  of 
being  taken  from  among  those  who  were  accidentally  present ; 
second,  that  the  whole  special  jury  had  been  summoned  by  the 
coroners,  whereas  a  writ  of  decern  tales  ought  to  have  been 
awarded ;  and,  third,  that  there  were  two  venires  upon  the  re- 
cord, which  rendered  the  proceeding  irregular. 

Gumey  and  Tindal,  on  a  former  day  in  this  Term,  shewed 

cause : 

To  support  the  first  objection,  it  must  be  shewn,  that  the 
coroner  has  no  power  to  summon  individuals  to  attend  in  Court, 
for  the  purposes  of  the  administration  of  justice,  and  that  the 
tales  in  this  case  ought  to  have  been,  and  in  every  case  by  law, 

t  See  now  6  Geo.  IV.  o.  50,  s.  37. 
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must  be  persons  accidentally  and  unpremeditatedly  present,  the  Kisa 
This  position,  however,  cannot  be  maintained,  either  by  dicta  or  dolbt. 
by  precedents,  and  will  be  found,  upon  examination,  to  embrace 
a  most  inconsistent  and  dangerous  doctrine.  How  is  it  possible 
for  the  coroner  to  know  the  character  of  persons  who  might 
thus  attend,  the  motives  which  brought  them  thither,  or  their 
connexion  with  the  parties  in  the  cause  ?  If  jurors  were  to  be 
indiscriminately  chosen,  every  defendant  would  have  it  in  his 
power  to  poison  the  fountain  of  justice,  because  he  might  induce 
such  persons  to  be  present  as  were  his  own  friends  and  partisans, 
and  who  would  come  resolved  to  find  a  verdict  of  not  guilty, 
whatever  might  be  the  evidence  before  them.  It  may  be  said, 
that  the  power  to  summon  the  jurors,  is  a  dangerous  power  in 
the  hands  of  the  coroner,  and  that  it  includes  within  itself  the 
liability  to  act  corruptly.  Such  a  position  is  absurd  and  unjust. 
Every  public  *officer,  whatever  may  be  the  nature  of  his  office,  [  •314  ] 
must  be  deemed  pure  until  the  contrary  is  shewn,  and  the  Court 
always  does,  and  in  common  fairness  must  assume,  that  he 
discharges  his  duty  with  honesty  and  impartiality.  It  is  not 
pretended  that  the  tales  in  this  case  were  in  any  respect  per- 
sonally objectionable,  nor  that  any  corrupt  or  improper  conduct 
had  been  employed  in  their  selection;  and  therefore,  in  the 
absence  of  evidence  to  that  effect,  the  Court  will  presume,  that 
everything  has  been  done  fairly.  If  the  coroner,  in  this  in- 
stance, has  offended  at  all,  he  has  been  guilty  of  that  which  is 
mentioned  in  many  of  the  old  writers  as  an  offence,  namely, 
embracery.  But  in  order  to  convict  a  party  of  that  offence,  he 
must  be  proved  to  have  acted  from  a  corrupt  and  criminal  motive. 
Bac.  Abr.  tit.  Juries,  Judgment  in  Attaint  (8),  and  the  authori- 
ties there  collected.  In  this  case,  therefore,  it  is  clear  that  the 
coroner  cannot  be  charged  with  embracery,  for  he  was  perfectly 
disinterested,  was  acting  merely  virtute  officii,  in  obedience  to  a 
rule  of  Court,  and  perfectly  free  even  from  any  suspicion.  If 
he  is  not  guilty  of  embracery,  he  is  guilty  of  no  offence ;  he  has 
simply  performed  his  duty  in  guarding  against  the  possible 
emergency  of  a  deficiency  in  the  jury,  and  thereby  to  prevent 
any  impediment  in  the  administration  of  justice.  Then  the 
second  objection  will  be  found  equally  unsupported.    It  is,  that 
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Thb  Kino  entirely  new  jury  process  was  awarded,  instead  of  issuing  a 
DoLBT.  writ  of  decern  tales,  in  order  to  add  them  to  the  two  jurors  who 
appeared  on  the  former  trial.  But  it  is  quite  clear  that  the 
coroner  has  pursued  the  only  course  open  to  him  since  the 
statute  3  Geo.  II.  c.  25.  At  common  law  neither  special  juries 
nor  tales  de  circumstantibus  existed.  Before  that  statute,  the 
process  was  a  venire  Imheas  corpus  and  distringas^  and  if  a  tales 
was  awarded,  the  habeas  corpus  or  the  distringas  was  re-issued, 
with  an  order  to  add  to  those  previously  summoned  by  the  venire 
octo  decern,  or  other  tales,  as  the  case  might  be.  The  85 
[  'SIS  ]  Hen.  VIII.  c.  6,  s.  5,t  gave  the  tales  *de  drcumstantibns  in  civil 
actions  only,  which,  however,  the  4  &  5  P.  &  M.  c.  7,t  extended 
to  prosecutions  at  Nisi  Prius.  Then  the  7  &  8  Will.  III.  c,  32, 
s.  3  (which  was  an  Act  for  the  ease  of  jurors), t  provided  that 
the  sheriff  should  return  for  talesmen,  such  persons  as  shall 
be  returned  upon  another  panel,  to  serve  as  jurors  at  the  same 
assize.  And  lastly,  the  3  Geo.  II.  c.  25,  directed  the  same  panel 
to  be  annexed  to  every  venire,  and  declares,  in  section  15,  that 
the  jury  struck  by  the  parties  shall  be  the  jury  to  try  the  cause. 
It  has  been  decided,  on  that  clause,  that  if,  after  a  special  jury 
has  been  struck,  the  cause  goes  off  for  want  of  jurors,  no  new 
jury  can  be  struck,  but  the  cause  must  be  tried  by  the  jury 
first  appointed.  RexY.  Perry, I  Now,  if  a  writ  of  decern,  tales 
had  been  awarded  in  this  case,  it  would  have  been  impossible 
to  comply  with  the  requisites  of  the  statute,  and  the  case  just 
cited  is  a  direct  authority  to  shew,  that  such  a  mode  of  pro- 
ceeding would  have  been  irregular.  In  point  of  fact,  the  same 
two  special  jurors  who  attended  on  the  former  trial,  attended 
also  at  the  latter,  so  that  the  persons  added  to  them,  were  pre- 
cisely the  same  persons  as  would  have  served  if  the  writ  of 
decern  tales  had  been  awarded.  If  this  objection  could  prevail, 
it  would  go  to  annihilate  the  whole  system  of  special  juries. 
At  common  law  there  is  no  special  jury,  nor  are  there  any  taies 
de  drcumstantibm ;  the  statute  of  3  Geo.  II.  gave  the  special 
jury,  but  it  did  not  admit  of  the  writ  of  decern  tales,  and  there- 
fore the  only  mode  of  making  up  a  deficient  special  jury,  is  by 
supplying  others  from  the  panel  of  common  jurors.    Indeed,  by 

t  Repealed  6  Geo.  IV.  c.  50,  8.  62,  and  see  s.  37.— E.  C.  J  6  T.  B.  453. 
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the  very  provisions  of  the  statute,  that  mode  becomes  necessary,  The  Kino 
because,  as  the  special  jury  first  struck,  must  be  the  jury  to  try  dolbt. 
the  issue,  if  an  imperfect  jury  appears,  and  the  cause  goes  off,  to 
make  it  up  from  an  octo  or  decern  tales,  would  be  to  constitute 
another,  and  not  the  same  jury,  and  would  be  to  violate  the  express 
provision  of  the  statute.  But  the  defendant  has  no  reason  to 
complain  of  the  adoption  *of  this  course  in  the  present  case,  [  '316  ] 
because  he  has,  by  his  own  conduct,  rendered  it  necessary.  He 
has  suggested  the  fact  of  the  unindifferency  of  the  sheriff ;  that 
suggestion  appears  upon  the  record,  and  is  acquiesced  in  by  him 
as  a  fact,  and  upon  that  is  founded  an  award  of  process  to  the 
coroners.  There  is,  therefore,  no  ground  for  objecting  either  to 
the  jury  themselves,  or  to  the  mode  in  which  they  have  been 
chosen,  and  as  they  have  properly  tried  the  cause,  and  regularly 
found  their  verdict,  there  is  no  pretence  for  this  objection.  Then, 
thirdly,  there  is  no  case  which  goes  the  length  of  proving  that 
there  may  not  be  two  venires  on  the  record.  In  Symonds  v. 
Walsh,^  the  judgment,  indeed,  was  reversed,  but  only  upon  the 
ground  that  the  venire  was  awarded  to  the  wrong  person ;  and 
in  Pretious  v.  Robinson, I  the  jury  was  chosen  from  two  different 
panels,  which  were  returned  to  the  two  venires,  and  there  was 
no  reason  assigned  for  the  issuing  of  the  second  venire.  But  it 
has  been  more  than  once  held,  that  wherei  the  sheriff  is  unin- 
different,  a  second  venire  may  be  issued,  Mex  v.  The  City  of 
Worcester,^  and  WiUoughby  v.  Egerton,\\  and  therefore  as  there 
is  a  suggestion  here,  which  is  not  denied,  that  the  sheriff  was 
unindifferent,  the  second  venire  was  properly  issued  to  the  coroners, 
and  the  whole  course  of  proceedings  has  been  perfectly  correct. 
There  is,  therefore,  no  ground  for  the  present  application. 

Scarlett  and  J.  Evans,  in  support  of  the  rule  : 

The  principle  upon  which  the  objections  to  the  jury  process 
in  this  case  are  founded,  has  been  hitherto  wholly  overlooked. 
It  is  this  :  that  as  it  has  been  decided  that  the  defendant  cannot 
challenge  the  array  of  a  special  jury,  Rex  v.  Edmonds,^  the 

t  Cro.  Jac.  647.  I|  Cro.  Jac.  35. 

X  2  Vent.  173.  If  23  It.  R.  350  (4  B.  &  Aid.  471). 

§  Skin.  105. 
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Thb  King  return  of  the  tales  in  making  up  a  special  jury,  must  be  re<:^- 
Dolby.  lated  according  to  the  provisions  of  the  statute  which  first  gave 
[  ♦317  ]  the  special  jury  itself;  which  has  not  been  done  *in  the  present 
instance.  The  objection  taken  at  the  first  trial,  therefore,  was 
not  to  the  special  jurymen,  but  to  the  tales,  returned  by  the 
sheriff,  and  consequently  there  would  be  no  fresh  &ward  except 
with  reference  to  the  tales.  If  both  the  coroners  had  been  pre- 
sent in  Court  when  that  objection  was  taken,  the  Judge  might, 
under  the  statute  35  Hen.  YIII.  c.  6,  have  ordered  them  to 
return  instanter  a  panel  of  tales  de  circumstantilms,  to  supply 
the  deficiency  of  that  particular  jury,  but  no  fresh  jury  would 
then  have  been  summoned,  and  no  new  process  awarded.  But 
only  one  coroner  being  present,  the  cause  necessarily  went  off, 
and  new  process  became  necessary,  but  that  could  properly 
authorise  no  more  to  be  done  than  would  have  been  done  in 
Court,  if  both  the  coroners  had  been  present.  It  is  admitted, 
that  by  3  Geo.  11.  the  jury  first  struck  must  be  the  jury  to  try 
the  cause,  and  therefore  an  award  of  a  venire  to  summon  a  second 
jury  was  clearly  a  violation  of  the  statute. 

(Batley,  J. :  That  would  be  ground  of  error,  if  it  was  an  objec- 
tion at  all ;  it  cannot  be  urged  in  support  of  the  present  motion.) 

It  cannot  be  ground  of  error  in  the  present  case,  because  the 
special  jury  process  dees  not  appear  upon  the  record ;  but  it  is 
equally  an  irregularity,  because  the  award  to  the  coroner  is  in 
general  terms  ''  to  cause  to  come  twelve  good  and  lawful  men," 
which  is  inconsistent  with  the  principle  which  characterises  the 
selection  of  a  special  jury.  If  the  original  objection  had  been  to 
the  jury  in  totOy  the  proceeding  which  has  been  adopted  might 
have  been  correct ;  but  the  objection  was  to  the  tales  only,  and 
therefore  the  common  law  process  \Nas  the  only  course  left  open 
to  the  coroner.  But  this  process  was  altogether  irregular, 
because  the  effect  of  it  was  to  put  two  venires  upon  the  same 
record,  upon  one  of  which  something  has  been  done.  It  is  quite 
clear,  that  where  anything  has  been  done  upon  one  venire^  and 
has  not  been  objected  to,  that  process  must  be  amended  and 
made  complete,  and  another  cannot  be  awarded ;   for  the  two 
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venires  cannot  *exi8t  upon  one  record,  Pretious  v.  Robin8on,\  The  Kino 
Willoughby  v.  Egertoriyl  Pigot  v.  Pigot,^  Symonds  v.  Wal8h,\\  Dolby. 
and  Rex  v.  Franklin.^  The  remaining  objection  is  still  stronger  C  *?ii8  ] 
and  more  general  in  its  application,  namely,  that  the  coroner,  in 
taking  upon  himself  to  summon  the  jury,  has  assumed  a  right 
which  the  law  has  vested  in  the  parties  to  the  cause  themselves, 
and  which  in  his  hands  may  be  abused.  The  Court  will,  it  is 
true,  presume  him  to  have  done  right,  until  the  contrary  is 
shewn,  but  this  is  no  answer  to  the  objection.  Upon  such  a 
subject  everything  is  to  be  presumed  in  favour  of  the  defendant, 
and  against  the  officer,  because  the  latter  has  at  least  the  power 
to  do  wrong,  and  the  former  is  deprived  of  all  control  or  restraint 
over  him.  The  Legislature  have  shewn  that  they  would  presume 
that  a  jury  might  be  packed,  and  therefore  it  was  that  they 
passed  the  statute,  giving  the  tales  de  circumstantihus.  2  Hawk. 
P.  C.  lib.  2,  c.  41,  ss.  20,  21.  The  object  of  the  law  has  always 
been  to  prevent  the  possibility  of  partiality,  or  anything 
approaching  to  a  selection  by  the  officer.  Here  the  coroner  not 
only  returns  a  special  jury  in  the  first  instance,  but  also  a 
number  of  persons  whom  he  has  chosen  to  serve  as  tales.  The 
coroner  had  no  right  to  presume,  that  a  sufficient  number  of 
special  jurors  would  not  attend.  The  most  dangerous  conse- 
quence might  ensue,  if  he  were  allowed  to  act  on  that  principle. 
Possibly  the  very  persons  whom  the  defendant  has  previously 
challenged  might  be  selected  by  the  coroner  as  tales,  and  might 
be  the  very  men  to  try  his  cause. 

(Baylby,  J. :    This    argument   is   merely  saying   that   every 
public  officer  may  abuse  his  authority.) 

It  is  shewing  how  he  may,  and  the  possibility  of  abuse  is  enough 
to  support  the  objection. ++  Even  at  common  law  none  could  be 
summoned  on  the  tales  without  affording  to  the  party  accused 
the  opportunity  of  knowing  *beforehand  who  they  were ;   and       r  ♦gjg  -i 

t  2  Vent.  173.  1[  5  T.  R.  454,  n. 

X  Oro.  Eliz.  863.  tt  Vide  Dyer,   367 ;   5  Co.  Eep. 

§  Cro.  Car.  b'M.  36  b ;  Ghxibolt,  426,  Boll.  Abr.  Trial, 

II  Oro.  Jac.  547.  669;  Vin.  Abr.  Trial,  305. 
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Tub  Kiko  the  42  Edward  III.  c.  11,  expressly  declares,  that  the  names  of 
DoLBT.  ^h®  persons  who  are  to  serve  on  the  inquest  shall  be  returned 
into  Court.  It  has  been  held,  that  that  statute  applies  to  both 
civil  and  criminal  cases,  2  Hawk  P.  G.  lib.  2,  c.  41,  s.  21,  and 
if  the  coroner  has  the  power  of  summoning  the  jury  privately, 
and  of  his  own  mere  motion,  that  statute  would  be  in  effect 
repealed.  If  the  coroner  has  this  power,  what  is  there  to  pre- 
vent the  sheriff  from  exercising  it  in  all  criminal  cases ;  because 
the  statute  7  &  8  Will.  III.  c.  82,  applies  exclusively  to  civil 
cases?  Ajales  de  circumstantibus  means,  ex  vi  termini^  a  jury  of 
persons  taken  from  those  who  are  accidentally  present.  Neither 
the  sheriff  nor  the  coroner  had  any  power  to  compel  the  attend- 
ance of  persons  so  selected.  If  they  had  such  power,  the  Legis- 
lature would  have  provided  some  process  for  that  purpose.  For 
these  reasons,  it  is  clear,  first,  that  the  coroners  had  no  authority 
to  summon  previous  to  the  trial  a  tales  de  drcunistantibus ; 
second,  that  it  was  illegal  to  summon  a  special  jury  de  novo; 
and  third,  that  there  being  two  venires  on  the  record,  the  pro- 
ceedings are  altogether  irregular,  and  the  defendant  is  entitled 
to  a  new  trial. 

The  Court  took  time  to  consider  of  the  case,  and  judgment 
was  now  delivered  by 

Abbott,  Ch.  J. : 

This  was  an  application  for  a  new  trial.  Two  objections  were 
taken  to  the  proceedings,  first,  that  the  award  of  a  venire  facias 
juratores  to  the  coroners,  after  a  previous  award  of  the  like 
process  to  the  sheriffs,  which  had  in  fact  been  acted  upon,  was 
an  irregularity  ;  and,  second,  that  upon  the  prayer  and  award  of 
a  tales  at  the  trial,  and  under  which  the  cause  was  in  fact  tried, 
the  tales  ought  to  have  been  taken  out  of  persons  accidentally 
present  in  court  at  the  moment,  without  any  previous  measures 
adopted  by  the  coroners  to  insure  the  attendance  of  persons 
whom  they  thought  proper  to  constitute  the  tales,  if  a  tales 
[  ^320  ]  should  *become  requisite.  The  first  of  these  objections  was  dis- 
cussed much,  upon  the  supposition  that  the  process  directed  to 
the  coroners,  demanded    them  to  summon   other  and   distinct 
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persons,  from  those  who  had  originally  been  summoned  by  the  The  Kino 
sherijffs.  The  language  of  the  record,  however,  does  not  justify  dolbt. 
that  position,  for  the  coroners  are  commanded  only  ''  to  cause  to 
come  twelve  good  and  lawful  men  ;  "  they  are  not  described  as 
twelve  other  good  and  lawful  men,  and  this  being  in  fact  a  special 
jury  cause,  (although  that  does  not  appear  upon  the  record),  the 
original  panel  returned  by  the  coroners  contained,  as  it  ought, 
the  very  same  names,  and  no  others,  as  were  contained  in  the 
panel  returned  by  the  sheriffs,  being  the  persons  nominated 
under  the  rule  of  Court,  and  in  conformity  with  the  statute. 
The  whole  proceeding,  therefore,  was  in  substance  and  effect, 
the  same  as  if  an  octo  or  decern  tales  had  been  awarded  according 
to  the  ancient  practice,  prior  to  the  Acts  of  Parliament,  which 
gave  the  tales  according  to  the  mode  now  in  use.  From  this 
it  appears,  that  in  point  of  fact,  the  cause  has  been  tried  by  the 
very  principal  jurors  by  whom,  as  it  is  contended  for  the  defen- 
dant, it  ought  to  have  been  tried.  We  are  therefore  of  opinion, 
that  there  is  not  any  sufficient  foundation  for  this  objection, 
either  upon  or  dehors  the  record.  As  to  the  second  objection, 
namely,  that  the  coroners  should  have  taken  the  tales  from  such 
persons  as  might  happen  to  be  present,  and  ought  not  to  have 
suinmoned  any  persons  of  whom  they  might  make  a  panel,  we 
are  also  of  opinion,  that  this  objection  ought  not  to  prevail.  At 
the  trial,  no  objection  was  taken  to  the  persons  who  had  been 
summoned,  and  who  appeared,  nor  was  it  suggested  that  the 
coroners  had,  in  the  particular  instance,  acted  from  any  im- 
proper motive  or  design.  The  objection  was  founded  altogether 
upon  general  principles,  and  upon  the  supposed  danger  of  per- 
mitting a  sheriff,  or  a  coroner,  to  secure  the  attendance  of 
persons  nonainated  by  himself,  and  by  those  means,  in  effect,  to 
eelect  a  part  of  the  jury.  Now,  this  objection  is  evidently  contra- 
dictory to  the  whole  principle  and  practice  *of  the  common  law  in  [  •321 "? 
this  matter.  By  the  common  law,  the  person  to  whom  the  jury 
process  was  directed,  whether  the  sheriff  or  coroner,  chose  whom 
he  could  summon  to  attend  and  place  on  the  panel,  and  if  a  full 
jury  did  not  appear,  and  an  octo  or  decern  tales  was  awarded  at 
common  law,  the  sheriff,  or  coroner,  also  selected  the  persons  in 
execution  of  that  process.     The  common  law  admits  no  such 
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The  Kiko  absurdity,  as  the  taking  by  chance  and  hazard,  those  persons 
Dolby,  who  are  'o  discharge  the  solemn  and  important  duties  of  jury- 
men ;  but  has  provided  that  it  shall  be  done  by  some  known  and 
responsible  officer,  who  may  be  forthcoming,  and  punishable 
if  he  shall  act  amiss.  Even  the  35  Hen.  VIII.  c.  6,  which 
gave  the  tales  de  circumstantibus,  as  it  is  usually  called,  leaves  a 
discretion  to  be  exercised  by  the  officer,  and  the  provision  was 
made,  as  appears  plainly  by  the  language  of  the  fifth  section, 
''  for  the  more  speedy  trial  of  issues,"  and  not,  as  was  suggested 
in  argument,  for  the  prevention  of  partiality.  And  by  section  6, 
the  sheriff,  or  other  minister,  is  to  name  and  appoint  so  many 
of  such  other  able  persons  of  the  county  as  may  be  present  at 
the  said  assizes,  or  Nisi  Prius,  as  shall  be  sufficient  to  complete 
the  number  of  jurors  required.  Nomination  and  appointment, 
necessarily  imply  selection,  and  therefore  in  that  case  a  discre- 
tion is  left  to  be  exercised  by  the  officer,  though  the  persons  oat 
of  whom  that  selection  is  to  be  made  are  limited  of  necessity  to 
such  as  may  happen  to  attend  at  the  assizes,  or  Nisi  Prius.  It 
was  well  observed,  in  argument,  on  the  part  of  the  prosecution, 
that*  the  course  of  proceeding  adopted  by  the  coroners  in  this 
case,  is  infinitely  more  free  from  the  probability  of  an  unfair 
trial,  than  the  taking  the  tales  from  those  who  are  accidentally 
present  in  court  would  be ;  because  in  the  latter  case,  either 
party  may  take  measures  to  fill  the  court  at  the  time  of  trial 
with  his  own  personal  friends  and  partisans.  For  these  reasons 
we  are  of  opinion,  that  the  rule  for  a  new  trial  ought  to  be 
discharged. 

Rule  discharged. 
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K.   B.   HILARY  TERM. 


THE  ZING  V.  THE  MAYOR  and  JURATS  op  "^a. 

Jfco,  o. 

HASTINGS.  — 

[148] 
(1  Dowl.  &  By.  148—150;  S.  C.  5  B.  &  Aid.  692,  n.) 

If  there  axe  words  of  permission  in  a  charter  to  do  an  act  which  is 
clearly  for  the  public  benefit,  they  are  obligatory;  therefore  where  a 
charter  declared  that  the  mayor  and  jurats  of  an  ancient  town  migM 
hold  a  court  of  record  for  the  holding  of  pleas,  but  which  had  been  long 
disused,  the  Court  granted  a  mandamus  to  compel  such  Court  to  be 
held  at  the  instance  of  an  inhabitant  of  the  town,  though  he  was  not  a 
corporator. 

CousTHOFJS  had  obtained  a  rule  calling  on  the  Mayor  and 
jurats  of  the  town  and  borough  of  Hastings,  being  within  one  of 
the  Cinque  Ports,  to  shew  cause  why  a  mandamus  should  not 
issue  to  compel  them  to  hold  a  Court  of  Record  for  the  recovery 
of  debts,  within  the  said  town  and  borough,  pursuant  to  the  terms 
of  the  charter  of  incorporation. 

F.  Pollock  now  shewed  cause  against  the  rule : 

The  defendants  had  no  objection  to  hold  the  Court,  if  by  law 
they  were  bound  to  do  so ;  but  as  it  appeared  to  them  that  no 
possible  utility  would  result  from  it,  and  as  it  would  be  produc- 
tive of  much  inconvenience,  they  wished  to  have  the  opinion  of 
the  Court  upon  the  subject.  The  relator  in  this  case  was  an 
attorney,  who  had  some  time  since  called  upon  the  defendants  to 
admit  him  as  an  attorney  of  the  Court  of  Record  in  the  borough, 
and  to  issue  process  for  the  arrest  of  a  debtor,  which  they 
refused ;  and  he  was  not  joined  in  the  present  application  by  any 
of  the  inhabitants  of  the  *town,  or  by  any  member  of  the  corpora-  [  '149  ] 
tion.  Upon  the  relator's  first  application,  the  town  clerk  proceeded 
>  to  search  the  records  of  the  borough,  and  found  that  no  Court 
had  been  held  there  since  the  year  1770;  and  upon  further 
inquiry  he  learnt  that  no  such  Court  had  been  held  in  any  other 
of  the  Cinque  Ports  during  the  memory  of  any  living  person. 
The  words  of  the  charter  are,  '*  that  the  Mayor  and  jurats  of 
R.B. — ^voL.  xxrv.  u  u 
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The  King  every  ancient  town  belonging  to  the  Cinque  Ports  might  for  the 
Hayob,      future  hereafter  have  and  hold,  and  have  power  to  have  and  hold, 

Haotihos.  ^^  ^T^^  convenient  place,  one  Court  of  Record,  and  that  the  same 
Mayor  and  jurats,  and  their  successors  respectively,  might  and 
should  have  in  any  of  the  said  Courts  severally  and  respectively 
more  fully  and  firmly  than  formerly,  authority  by  that  charter, 
to  hear  and  determine,  &c.  and  the  said  Mayor  and  jurats  should 
upon  all  pleas,  actions,  complaints,  &c.  have  power  to  compel 
appearance  by  summons,  &c."  So  that  the  charter  only 
empowers  the  holding  of  the  Court,  but  does  not  enjoin  it. 
Under  these  circumstances,  and  considering  the  long  disuse 
which  had  prevailed,  this  rule  must  be  discharged. 

Courthope^  contrd,  was  stopped. 

Per  CuBiAM : 

Words  of  permission  in  an  Act  of  Parliament,  if  tending  to 
promote  the  public  benefit,  are  always  held  to  be  compulsory.t 
If  there  exist  any  good  reasons  for  not  holding  the  Court,  they 
may  be  returned  to  the  mandamus ;  but  if  there  are  no  such 
reasons,  the  interests  of  the  inhabitants  must  be  respected.  The 
Court  was  evidently  intended  for  their  benefit,  and  is  likely  to 
promote  their  benefit,  and  it  would  be  great  injustice  to  narrow 
their  privileges  by  discharging  this  rule.  We  are  all  of  opinion 
that  the  inhabitants  of  this  port  have  an  interest  in  the  holding 
of  this  Court,  and  although  the  relator  in  this  case  is  not  a 
corporator,  yet  we  think  the  corporation  ought  to  hold  the  Court 
[  *160  ]  for  the  benefit  of  the  inhabitants,  for  it  is  *clear  they  have  power 
so  to  do  under  the  charter.  It  may  be  of  great  benefit  to  the 
inhabiliants  that  there  should  be  a  jurisdiction  conducted  accord- 
ing to  the  ancient  common  law  of  the  country.    It  is  by  the 

t  Thifi   proposition  is   untenable  atUe.     But  it  may  well  be  that  a 

since  the  decision  of  the  Exchequer  permissive  charter,  which  has  been 

Chamber  in  Heg.  y.   York  and  Mid-  acted  on  for  the  public  benefit,  may 

land  By.  Co.  (1853)  1  El.  &  Bl.  858 ;  create  a  yalid  interest  See  the  judg- 

22  L.  J.  Q.  B.  225.    See  the  notes  ment  of  Lord  Penzance  in  Julius  y. 

to  E.  y.  Severn,  <kc.    By.    Co.,    21  Bishop  of  Oxford  (1880)  5  App.  Cas. 

B.  B.  433  ;  and  B.  y.  Havering  Atte  214 ;  49  L.  J.  Q.  B.  577.— R,  C. 
Bower,   5  B.   &  Aid.  691,   p.   532, 
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disase  of  so  many  of  these  Courts  that  the  Legislature  have  found    Th£  Kino 

it  necessary  to  institute  new  modes  for  the  recovery  of  debts,  not       matob, 

so  well  known  in  the  ancient  constitution.  ti^:;,S!1 

Hastings. 

Rtde  absolute. 


K.  B.   EASTER  TERM. 


1822. 

SAWLE,  Esq.  v.  PATNTER  and  Anothbb.  ^^• 

(1  Dowl.  &  By.  307—313.)  ^  ^'^  ^ 

A  writ  otfi.  fa,  haying  issued  against  a  debtor  at  the  suit  of  one 
creditor,  and  the  attorney  of  another  creditor  haying,  in  the  meantime 
and  before  execution  of  that  writ,  obtained  a  warrant  upon  another 
fi.  fa,  from  the  same  sheriff,  directed  to  their  clerk,  and  executed  it 
before  the  prior  execution  was  put  in :  Held,  that  the  attorneys  were 
liable  to  the  sheriff  (who  had  made  a  return  that  he  had  leyied  the  money 
under  the  first  writ,  and  had  in  fact  paid  the  amount  of  the  debt  to  the 
creditor)  to  refund  the  money  leyied  under  the  second  execution. 

Assumpsit  for  money  had  and  received  by  the  defendants  to 
the  plaintiff's  use.  Plea,  the  general  issue.  At  the  trial  before 
Burroughs  J.  at  the  last  Summer  Assizes  for  Cornwall,  the  plain- 
tiff had  a  verdict  for  772.,  costs  40<.  subject  to  the  opinion  of  the 
Court  on  the  following  case : 

The  plaintiff,  at  the  time  the  cause  of  action  arose,  was  sheriff 
of  the  county  of  Cornwall,  and  the  defendants  were  attorneys 
practising  in  co-partnership  in  the  same  county.  On  Thursday, 
the  17th  February,  1820,  the  plaintiff's  under-sheriff  received  by 
the  post  from  London,  at  his  office  at  St.  Austle,  a  writ  olfi.fa.  at 
the  suit  of  Mr.  A.  E.  Hutchinson  against  the  goods  of  one  Pollard, 
who  resided  near  Penzance,  indorsed  to  levy  1052.  A  warrant 
upon  this  writ  was  immediately  made  out  and  sent  by  the  follow- 
ing post,  which  left  St.  Austle  in  the  afternoon  of  the  18th 
February,  to  Hawke,  a  sheriff's  officer,  residing  at  Helstone, 
with  instructions  to  levy  772.  The  warrant  reached  Hawke  on 
Saturday,  the  19th,  who  went  the  same  day  to  Penzance  for  the 

u  u  2 
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Bawlb       purpose  of  executing  it,  but  being  occupied  with  *other  business 
Patktbb.     of  the  same  description,  did  not  go  to  Pollard's  house  till  early  in 

[  *S08  1      the  morning  of  Monday,  the  21st.     In  the  interval,  namely,  on 
the  evening  of  Sunday,  the  20th  February,  a  special  messenger 
arrived  at  the  under-sheriff's  office  &om  the  present  defendants, 
with  a  letter  from  them  inclosing  two  writs  oifi.fa.  at  the  suit  of 
a  person  named   Smith,  against  Pollard,  and  requesting  the 
under-sheriff  to  send  them  warrants  thereon  by  the  bearer.     In 
the  absence  of  the  under-sheriff,  who  was  from  home,  one  of  his 
clerks  made  out  the  warrants  and  delivered  them  to  the  messenger. 
The  clerk  at  this  time  did  not  know  of  the  warrant  sent  to  Hawke 
to  be  executed  at  the  suit  of  Hutchinson.    About  two  o'clock  on 
the  following  Monday  morning,  the  levy  at  the  suit  of  Smith,  by 
virtue  of  the  warrants  procured  on  Sunday,  was  made  upon 
Pollard's  effects,  by  a  clerk  of  the  defendants,  to  whom   the 
warrants  were  directed.    Previously  to  this,  all  Pollard's  effects 
had  been  taken  by  distress  for  rent  in  arrear  to  his  landlord,  for 
whom  the  defendants  then  acted  as  attorneys.     About  four 
o'clock  on  the  Monday  morning,  Hawke  the  sheriff's  officer  went 
to  Pollard's  house  with  the  execution  at  the  suit  of  Hutchinson, 
but  finding  that  other  persons  were  in  possession  of  all  the  pro- 
perty under  the  landlord's  distress,  and  the  two  executions  at  the 
suit  of  Smith,  and  thinking  that  the  effects  would  not  be  sufficient 
to  satisfy  all  the  demands,  he  went  away.     The  under-sheriff 
having  discovered  for  the  first  time,  on  Monday,  the  21st,  that 
warrants  had  been  sent  to  the  defendants,  at  the  suit  of  Smith, 
information  was  immediately  sent  to  Hawke,  that  the  writ  at  the 
suit  of  Hutchinson  having  been  received  in  the  office  first,  must 
be  satisfied  before  the  writs  at  the  suit  of  Smith,  and  a  like 
intimation  was  at  the  same  time  sent  to  the  defendants.     On 
Tuesday,  the  22nd,  Hawke  went  to  Pollard's   and  demanded 
possession  of  the  defendant's  clerk,  who  was  then  in,  under  the 
writs  at  the  suit  of  Smith,  acquainting  him  of  the  mistake  which 
had  been  made  in  the  sheriff's  office ;  but  the  clerk  refused  to 
[  *S09  ]      give  possession.    *0n  the  same  day,  but  after  the  demand  of 
possession.  Pollard's  effects  were  sold  under  the  directions  of  the 
defendants  to  satisfy  the  landlord's  distress  and  Smith's  execu- 
tions.   They  produced  494Z.    The  rent  in  arrear  was  4022.,  and 
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after  paying  that  sum  and  all  expenses  incident  to  the  distress,  Sawlb 
there  remained  in  the  hands  of  the  defendants  a  larger  sum  of  patnteb. 
money  than  was  sufficient  to  satisfy  Hutchinson's  execution,  but 
not  nearly  sufficient  to  cover  Smith's  demand.  A  correspondence 
then  took  place  between  the  under-sheriff  and  the  defendants, 
which  ended  in  the  latter  refusing  to  pay  over  the  balance  in 
their  hands  after  satisfying  the  landlord's  rent,  which  balance 
the  under-sheriff  claimed  as  money  had  and  received  to  the 
sheriff's  use.  In  Easter  Term,  the  sheriff  being  ruled  to  return 
the  writ  at  the  suit  of  Hutchinson,  returned  that  he  had  levied 
77L  upon  the  goods  of  Pollard,  and  afterwards  paid  that  sum  to 
Hutchinson.  There  are  no  bailiffs  regularly  bound  to  the  Sheriff 
of  Cornwall  as  in  other  counties,  but  the  attorneys  who  practice 
in  that  county  send  for  their  warrants  to  the  sheriff's  office,  which 
are  directed  to  persons  of  their  own  nomination,  usually  their 
clerks,  and  are  executed  by  themselves. 

The  question  for  the  opinion  of  the  Court  is,  whether  the 
sheriff  having  paid  over  the  sum  of  771.  to  Mr.  Hutchinson,  by 
virtue  of  the  writ  ot  fieri  facias  against  Pollard's  effects,  received 
by  him  on  the  19th  of  February,  is  entitled  to  recover  that  sum 
from  the  defendants,  who  received  it  from  the  actual  sale  of 
Pollard's  effects,  made  by  them  on  the  22nd  by  virtue  of  the  writ 
delivered  to  the  sheriff  on  the  20th  at  the  suit  of  Smith,  the 
defendants  having  full  notice  of  the  priority  of  the  other  writ 
before  they  proceeded  to  the  sale  of  Pollard's  effects  in  the  way 
before  stated.  If  the  Court  should  be  of  opinion,  that  the  plain- 
tiff is  entitled  to  recover,  the  verdict  is  to  stand ;  if  not,  a  nonsuit 
is  to  be  entered. 

Adaniy  for  the  plaintiff :  [  310  ] 

In  this  case  the  plaintiff  is  clearly  entitled  to  judgment.  The 
writ  at  the  suit  of  Hutchinson  had  priority  over  the  execution  at 
the  suit  of  Smith,  and,  consequently,  if  Pollard's  effects  were 
more  than  sufficient  to  satisfy  the  landlord's  distress,  the  sheriff 
was  bound  to  appropriate  the  surplus  to  the  writ  first  deliveted 
to  ViiTTi  to  execute.  It  makes  no  difference  in  the  case,  that  the 
writs  at  the  suit  of  Smith  are  in  point  of  fact  first  executed.  The 
question  is,  which  has  the  priority ;  that  which  is  delivered  first 
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Sawlb  to  the  sheriff  or  those  which  come  sabseqaently,  though  they 
pats'tbb.  ^^  i^  i^<^i  executed  first  in  point  of  time.  Clearly  the  first 
writ  delivered  to  the  sheriff  has  priority,  and  the  sheriff  is  bound 
to  see  that  it  is  first  satisfied.  For  the  purpose  of  the  present 
case  the  defendants  are  to  be  considered  as  the  sheriff's  agents, 
and  having  received  money  to  which  they  have  no  title,  they  are 
bound  to  account  for  it  in  an  action  for  money  had  and  received. 
The  sheriff  having  been  ruled  to  make  a  return  to  Hutchinson's 
writ,  and  having  paid  the  debt,  which  by  law  he  was  compellable 
to  pay,  he  is  entitled  to  recover  the  amount  of  it  from  the 
defendants. 


The  Court  stopped  him,  and  called  upon 

Chitty,  for  the  defendants: 

This  action  cannot  be  supported,  for  it  appears  that  the  goods 

of  Pollard  were  in  the  custody  of  the  law  by  the  distress  for  the 

landlord's  rent,  before  the  execution  under  the  writs  olfi.fa.  at 

the  suit  of  Smith  came  in.   They  were  sold  for  an  object  different 

from  that  contemplated  by  the  parties  executing  the  writs  of 

fi.fa,,  namely,  to  satisfy  the  rent,  and  when  the  rent  was  satisfied 

there  could  be  no  execution   upon  the  surplus.     The  plaintiff, 

therefore,  cannot  make  what  was  done  by  the  authority  of  the 

defendants,  his  act,  so  as  to  compel  them  to  repay  this  money 

in  an  action  for  money  had  and  received,  for  the  sheriff  himself, 

[  *3ii  ]      had  no  power  to  make  a  levy  upon  *the  surplus  after  paying 

the  rent,  in  order  to  satisfy  the  first   execution,  supposing  it 

had  priority  to  those  at  the  suit  of  Smith.    There  are  decisions 

which  shew,  that  if  two  executions  come  in  one   after   the 

other,  the  surplus,  after  satisfying  the  first,  cannot  be  taken 

in  satisfaction  of  the  other.    Fieldhouse  v.  Croft, \  and  Knight  v. 

Criddle,  J    Upon  this  principle,  the  sheriff  could  have  no  authority 

to  appropriate  the  surplus  of  the  sale  after  the  rent  was  paid,  to 

satisfy  the  first  execution  supposing  it  was  entitled  to  priority, 

and,  consequently,  this  action  cannot  be  maintained. 

t  4  East,  dia  X  9  East,  48. 
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Abbott,  Ch.  J. :  Sawlb 

I  am  of  opinion  that  judgment  must  be  given  for  the  plaintiff  Payntbb. 
in  this  case.  The  contest  is,  who  shall  have  the  surplus  of  the 
debtor's  effects  after  the  payment  of  the  rent  ?  I  am  of  opinion, 
that  it  must  be  appropriated  to  that  writ  which  is  first  lodged 
with  the  sheriff  to  execute,  inasmuch  as  it  has  the  priority  in 
point  of  law.  The  debtor  had  more  than  enough  to  pay  the  rent, 
and  therefore  the  surplus  ought  to  have  been  appropriated  to 
the  first  writ.  Supposing  it  to  be  true,  that  the  goods  are  at 
first  sold  for  another  object,  namely,  to  pay  the  rent,  still  after 
they  are  sold  for  that  purpose,  the  law  will  make  the  division, 
and  appropriate  what  is  due  for  the  rent,  and  then  give  the 
surplus  to  satisfy  the  writ  which  has  priority.  The  execu- 
tion under  the  writs  at  the  suit  of  Smith  takes  place  under  the 
express  directions  of  the  defendants  ;  in  that  point  of  view  the 
defendants  are  to  be  considered  as  the  agents  for  the  sheriff, 
and  liable  to  account  to  him  in  an  action  for  money  had  and 
received  to  his  use.  They  are  acting  under  his  warrant,  and 
therefore,  what  they  do  must  be  considered  as  done  on  his 
account.  The  defendants  have  notice  before  the  sale  takes 
place,  of  the  priority  of  Hutchinson's  execution,  and  therefore 
they  acted  at  the  peril  of  being  obliged  to  refund  the  proceeds, 
which  by  law  I  think  *they  are  bound  to  do.  They  ought  to  f  "Sl^  ] 
have  waited,  at  all  events,  until  the  Monday  before  they  sent  in 
the  executions.  Instead  of  that,  they  are  sent  in  at  two  in  the 
morning,  and  when  the  officer  with  the  first  writ  comes  in  he 
finds  their  clerk  in  possession.  I  entertain  no  doubt  upon  the 
case. 

Baylby,  J. : 

I  am  of  opinion,  that  this  is  money  had  and  received  by  the 
defendants  as  agents  of  the  sheriff  to  his  use,  and  that  they 
were  bound  to  pay  it  over  into  his  hands,  in  order  that  he  might 
dispose  of  it,  as  by  law  he  ought,  in  satisfaction  of  the  execution 
which  had  priority.  As  soon  as  ever  a  sufficient  quantity  of 
the  debtor's  goods  are  sold  to  satisfy  the  rent,  the  remainder 
become  liable  to  satisfy  the  first /./a. ;  and  the  defendants,  who 
are  to  be  considered  as  the  sheriff's  agents  in  selling  the  rest, 
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Sawle  after  satisfying  the  distresSy  are  bound  to  appropriate  the  pro- 
Paivter.  ceeds  to  the  first  writ.  This  is  not  a  division  of  proceeds  by 
the  sheriff.  The  law  will  make  the  division.  If  I  am  to  distrain 
a  man's  goods  for  1002.,  as  soon  as  I  sell  enough  to  raise  the 
lOOZ.  and  satisfy  all  the  expenses,  my  right  to  sell  is  at  an  end ; 
and  then  the  rest  of  the  goods  become  the  property  of  the  origi- 
nal owner ;  but  if  there  is  an  execution  put  in  immediately  after- 
wards they  are  liable  to  be  seized  and  sold  to  satisfy  it.  I  am 
aware  of  the  cases  which  have  been  cited,  but  they  do  not  apply 
here.  The  case  of  Hutchinson  v.  Johnston^  seems  to  me  to  be  an 
authority  which  ought  to  govern  our  decision,  if  there  were  any 
doubt  in  our  minds.  In  that  case  it  was  held,  that  where  two 
writs  ol  fieri  facias  against  the  same  defendant  are  delivered  to  a 
sheriff  on  different  days,  and  no  sale  is  actually  made  of  the 
defendant's  goods,  the  first  execution  must  have  the  priority, 
even  though  the  seizure  was  first  made  under  the  subsequent 
execution.    I  consider  the  seizure  made  by  the  defendants  as  a 

[  *313  ]  seizure  *for  the  benefit  of  the  plaintiff,  and,  consequently,  that 
they  are  liable  to  refund  the  money  of  which  they  have  pos- 
sessed themselves. 

HoLBOTD,  J.  concurred. 

Postea  to  the  plaintiff.^ 


1822.  BOUTTILIER  v,  THICK. 

May  10. 

TjL  (1  Bowl.  &  By.  366.) 

[  866  ]  The  Ck>urt  will  not  open  an  award  on  a  suggestion  that  the  arbitrator  is 

mistaken  in  his  law,  facts  as  well  as  law  having  been  refeired  to  him, 
and  his  award  being  silent  as  to  the  grounds  of  his  decision. 

This  was  an  action  on  a  bill  of  exchange.     At  the  trial  of 

the  cause,  all  matters  in  difference  were  referred,  by  order  of 

Nisi  Prius,  to  the  arbitration  of  a  barrister,  §  who  was  to  decide 

t  1  B.  B.  380  (1  T.  B.  729).  (in  some  reports  called  Htudy  v.  BeJly) 

t  Best,  J.  was  absent  at  Chambers.  (1840]  8  Dowl.  P.  C.  879.    As  to  the 

§  The  distinction  indicated  by  the  question  whether  an  arbitrator  has 

stress  laid  in  some  of  the  older  cases  taken    into    consideration    matters 

upon  the  circumstance  of  the  arbitra-  beyond   his  jurisdiction,   see   Dukt 

tor  being  a  barrister  has  long  been  of  Buccleuch  v.  Met,  Board  of  Workt 

abandoned.    See  per  Parke,  B.  and  (H.  L.  1872)  L.  B.  5  H.  L.  418 ;  41 

Aldbbson,  B.  in  Huntig  v.  Railing  L.  J.  Ex.  137. — B.  C. 
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upon  the  law  as  well  as  the  facts  of  the  case.    [He]  made  his   bouttilibb 
award  generally,  Thick. 

Copley^  S.-G.  now  moved  to  set  it  aside,  on  the  ground  that 
the  arbitrator  had  decided  the  question  contrary  to  law.  He 
admitted  that  the  question  of  law  had  been  fairly  raised  before 
the  arbitrator,  and  he  had  decided  it,  and  his  award  was  silent 
as  to  the  grounds  of  his  decision ;  but  still  he  submitted,  that,  if 
the  arbitrator  was  clearly  wrong  in  his  law,  the  award  ought  to 
be  opened. 

Per  CxjRUM : 

The  arbitrator  is  not  bound  to  state  the  grounds  of  his  deci- 
sion. Where  matters  of  law  and  of  fact  are  referred  to  an 
arbitrator,  his  award  is  final  and  conclusive.  If  he  is  silent  as 
to  his  law,  we  cannot  interfere,  though  he  be  wrong.  This  has 
been  decided  by  Chace  v.  WestmoreA  We  have  nothing  before 
us  to  authorise  us  in  saying  that  the  arbitrator  is  wrong  in 
point  of  law  ;  and  therefore  we  cannot  disturb  his  decision. 

Ride  refused. 


K.   B.   TRINITY  TERM. 


THE   KING   r.   THE  BISHOP   OF  LONDON,   ik  a       1822. 
CAUSE  OF  FLANNAGAN  v.  TOMKINS,  Clerk.  '^!!!L^^' 

(1  Dowl.  &  Ey.  486-487.)  ^  *^  ^ 

Where  a  bishop  grants  sequestratioxi  agaiust  the  effectsof  a  clerg3rina]i 
within  his  diocese,  he  stands  in  the  same  situation  as  sheriff,  and  the 
Court  has  the  same  power  over  him  as  over  that  officer.  Therefore  where 
four  writs  of  sequestration  had  issued  against  the  effects  of  a  dergyman, 
at  the  same  time  by  the  same  attorney,  at  the  suit  of  different  persons, 
and  they  had  been  placed  so  as  to  defeat  the  execution  of  the  plaintiff, 
who  was  entitled  to  priority,  the  Court  ordered  the  Bishop  to  return 
what  he  had  levied,  and  give  precedence  to  the  writ  issued  at  the  suit  of 
the  plaintiff. 

Four  writs  of  sequestration  having  issued  against  the  effects 
of  this  defendant  (to  satisfy  the  like  number  of  annuities)  at  the 

t  13  East,  357. 
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Thb  Kino  same  time  by  the  same  attorney,  at  the  suit  of  different  persons, 
Thb  Bishop  one  of  whom  was  the  present  plaintiff,  whose  annuity  had 
OF  London,    priority  over  the  others  in  point  of  date ;  the  Bishop's  registrar 

entered  the  plaintiff's  sequestration  second  in  the  book  kept  in 

his  office. 

[  ^87  ]  J,  Evans  moved  last  Term  for  a  rule,  calling  on  the  Bishop 

of  London  to  shew  cause  why  he  should  not  return  what  he 
had  levied,  and  why  he  should  not  give  precedence  to  the  second 
over  the  first  writ,  in  order  that  the  plaintiff  might  have  the 
benefit  of  his  execution;  and  he  cited  Marsh  v.  Fawcetty^  to 
shew  that  the  Bishop  merely  acted  as  sheriff  to  the  Court,  and 
that  they  had  the  same  power  to  direct  him  to  alter  the  order  in 
which  the  writs  of  sequestration  were  to  be  executed,  as  they  had 
over  the  sheriff  in  ordinary  cases ;  and  he  insisted  that  it  was 
the  bounden  duty  of  the  attorney  to  have  sued  out  the  writs  in 
the  order  in  which  the  judgments  had  been  entered. 

The  Court  having  granted  a  rule  nisi,  and  directed  that  it 
should  be  served  on  all  the  parties  interested, 

Evans  now  moved  to  make  his  rule  absolute  on  affidavit  of 
service,  and  no  substantial  cause  being  shewn. 

The  Court  said  they  saw  no  reason  why  they  should  not  grant 
the  rule,  giving  the  Bishop  his  costs  of  appearing,  and  accord- 
ingly made  the 

Rtde  absolute. 

F.  Pollock  appeared  for  the  Bishop,  and  said  he  was  ready  to 
comply  with  the  order  of  the  Court. 

t  3  B.  B.  510  (2  H.  Bl.  582). 
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C.  P.    EASTER  TERM. 


COSTER  V.  MEREST.  "22. 

(3  Brod.  &  Bing.  272—273 ;  S.  C.  7  Moore,  87.)  Hayli. 

r  272  1 
Where  it  was  sworn  that  hand-hills,  reflecting  on  the  plaintiffs        *-        ^ 

character,  had  heen  distributed  in  Court,  and  shewn  to  the  jury  on  the 

day  of  trial,  the  Court  would  not  receive  from  the  jury  affidavits  in 

contradiction ;  and  granted  a  new  trial  against  the  defendant,  though 

he  denied  all  knowledge  of  the  hand-bills. 

Va  ughan^  Serjt.  had  obtained  a  rule  nisi  for  a  new  trial  in 
this  case,  on  an  affidavit  which  stated,  that  hand-bills  reflecting 
on  the  plaintiffs  character  had  been  distributed  in  Court  at  the 
time  of  the  trial,  and  had  been  seen  by  the  jury. 

Lem^  Serjt.  who  shewed  cause  against  the  rule,  offered  [  ^73  ] 
affidavits  from  all  the  jurymen,  that  no  such  placard  had  been 
shewn  to  them,  and  though  he  admitted  that,  in  general,  affidavits 
on  the  subject  of  the  cause  could  not  be  received  from  a  juryman  ; 
yet  he  urged,  that,  as  in  the  present  case  no  answer  could  be  given 
to  the  plaintiff's  statement  except  by  such  affidavits,  they  ought 
to  be  received. 

But  the  Court  refused  to  admit  the  affidavits,  thinking  it 
might  be  of  pernicious  consequence  to  receive  such  affidavits  in 
any  case,  or  to  assume  that  a  jury  had  been  unduly  influenced  ; 
and  though  the  defendant  denied  all  knowledge  of  the  hand-bills, 
they  made  the  rule 

Absolute. 
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[276] 


GIDLEY,    Executor    of    HOLLAND,    v.    LOBD 

1822 

May  17.  PALMEESTON-t 

(3  Brod.  &  Bing.  275—287 ;  S.  C.  7  Moore,  91.) 

An  action  does  not  lie  against  a  public  officer  by  individuals  for  sums 
which,  as  a  public  officer,  he  is  authonsed  to  pay  them,  although  he 
may  have  received  the  money  applicable  to  that  purpose :  Held,  there- 
fore, that  assumpsit  does  not  lie  against  the  Secretary  at  War  by  a 
retired  clerk  of  the  War  Office  for  his  retired  allowance,  although  the 
Secretary  at  War  had  received  the  money  applicable  to  such  allowance. 

Assumpsit  brought  by  the  plaintiff  as  executor  of  Christopher 
Holland,  deceased,  against  the  defendant ;  the  first  count  of  the 
declaration  stated,  that  the  said  Christopher  Holland  had  been 
one  of  the  established  clerks  in  the  War  Office,  and,  before  the 
time  of  the  promise  mentioned  in  the  first  count  of  the  declara- 
tion, had  been  permitted  to  retire  from  such  office,  and  as 
such  retired  clerk,  had  been  allowed,  and  was  duly  entitled 
to  receive  from  the  public  moneys  of  the  United  Kingdom, 
the  sum  of  200Z.  in  each  and  every  year,  as  a  compensation  or 
retired  allowance  for  his  services,  as  such  clerk  as  aforesaid ;  that 
the  defendant,  at  the  time  of  making  such  promise,  was  the 
Secretary  at  War,  and,  as  such,  was  at  the  head  of  the  said 
[  •276  ]  War  Office ;  that  the  several  sums  of  money  necessary  for  •the 
payment  of  allowances  or  compensations  granted  as  retired  allow- 
ances, to  any  person  having  held  any  employment  in  the  War 
Office,  were,  in  every  year,  amongst  other  sums  of  money,  placed 
by  Act  of  Parliament,  at  the  disposal  of  the  Secretary  at  War  for 
the  time  being,  to  enable  him  to  defray  the  charges  of  such  com- 
pensations or  retired  allowances ;  and  it  was  his  duty  to  pay  them 
over,  or  permit  them  to  be  received  by  the  persons  respectively 
entitled  to  receive  the  same ;  that  the  sum  of  2002.  (the  retired 
allowance  which  Christopher  Holland  was  annually  entitled  to 
receive),  had  been  in  the  respective  years  1816,  1817,  and  1818, 
(amongst  other  things)  duly  voted  and  granted  by  Act  of 
Parliament,  for  the  due  payment  of  the  allowance  to  the  said 
Christopher,  as  such  retired  clerk,  and  had  been,  and  was  in  the 

t  For  more  modem  instances,  see  India  (1877)  2  C.  P.  D.  445,  461 ;  46 

Beg,  V.  Commissioners  of  the  Trectsury  L,  J.  C.  P.  681 ;  Palmer  v.  Hutchin-^ 

(1872)  L.  R.  7  Q.  B.  387;   41  L.  J.  s(m  (1881)  6  App.  Cas.  619,  627;  50 

Q.  B.  178  ;  Grant  v.  Sec.  of  State  for  L.  J.  P.  C.  62  (J.  C.).—R.  C. 
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same  years  respectively  placed  by  Act  of  Parliament,  at  the  Gidlby 
disposal  of  the  defendant  as  the  Secretary  at  War,  for  and  daring  Xjobd 
those  years  respectively ;  whereupon,  it  became  the  duty  of  the  ^^^^^bbtov. 
defendant  as  such  Secretary  at  War,  in  each  of  the  said  years,  to 
have  paid  over,  and  to  have  suffered  the  said  Christopher  Holland 
to  receive  the  said  200Z.  in  each  of  those  years.  The  declaration 
further  stated,  that  the  sum  of  600Z.  being  due  and  unpaid,  for 
the  amount  of  the  said  retired  allowance  for  the  three  several  years 
aforesaid,  the  defendant,  in  consideration  thereof,  undertook  and 
promised  the  said  Christopher  Holland  in  his  lifetime,  to  pay 
over  to  him,  or  to  permit  him  to  receive  the  said  sum  on  request, 
and  then  averred  a  breach  of  the  promise  ;  viz.  that  the  defen- 
dant would  not  pay  over  to  Christopher  Holland  in  his  life- 
time, nor  to  the  plaintiff  as  executor  since  his  death,  neither  would 
he  suffer  the  said  Christopher  Holland  in  his  lifetime,  nor  the 
plaintiff,  as  executor,  since  his  death,  to  receive  the  said  sum, 
but  that  the  same  was  still  wholly  unpaid.  There  were  counts 
in  *the  declaration  for  money  had  and  received  to  the  use  of  [  •277  ] 
the  testator,  and  on  an  account  stated.  The  defendant  pleaded 
the  general  issue,  and  upon  the  trial  of  the  cause  before  Dallas, 
Ch.  J.  at  the  sittings  for  Middlesex  after  Hilary  Term,  1820, 
a  verdict  was  found  for  the  plaintiff  with  350Z.  10<.  damages, 
subject  to  the  opinion  of  the  Court  on  the  following  case. 

Christopher  Holland,  the  testator,  who  had  been  for  many 
years  one  of  the  established  clerks  in  the  War  Office,  on  the  9th 
March,  1815,  obtained  leave  to  retire  from  his  situation,  and, 
upon  the  recommendation  of  the  Secretary  at  War,  and  by  the 
authority  of  the  Lords  Commissioners  of  his  Majesty's  Treasury, 
was  placed  upon  the  list  of  retired  established  clerks  of  the 
War  Office,  with  an  allowance  of  200Z.  a  year,  commencing  from 
the  8rd  of  the  same  month  of  March  inclusive,  the  allowance 
being  granted  to  him  with  the  due  observance  of  the  statute 
then  in  force.  Holland  continued  upon  such  list  of  retired 
established  clerks  from  the  said  8rd  of  March  until  the  25th  of 
August,  1818,  when  he  died,  having  first  made  his  will,  and 
thereof  appointed  the  plaintiff  his  executor,  who,  after  his 
death,  duly  proved  the  will.  The  defendant,  during  the  whole 
of  the  said  period,  and  at  the  time  of  the  commencement  of  this 
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QiDLET  action,  was  his  Majesty's  Secretary  at  War.  The  mode  in  which 
LoBD  the  compensations  or  retired  allowances  granted  to  the  retired 
Palmebbton.  clerks,  are  provided  for,  is  as  follows :  estimates  are  drawn  up 
every  year,  entitled  ''Estimates  of  army  services,"  containing 
separate  estimates  of  all  the  allowances,  compensations  and 
emoluments  in  the  nature  of  any  superannuation  or  retired 
allowances,  to  any  persons  in  respect  of  their  having  held  any 
public  offices  or  employments  of  a  civil  nature,  and  prepared 
agreeably  to  the  said  Act  [50  Geo.  III.  c.  117].  The  estimates  are 

[  *278  ]      laid  before  the  Commons  *House  of  Parliament,  and,  after  having 
been  voted  by  Parliament,  the  payment  of  the  several  sums  so 
voted  is  provided  for  by  an  Act  of  Parliament  passed  for  that 
purpose.    One  of  the  heads  of  such  estimates  so  laid  before,  and 
voted  by  Parliament  during  the  several  years  of  1815,  1816,  1817, 
and  1818,  was  entitled  as  follows :  viz.  *'  Great  Britain,  for  an 
allowance  to  the  Secretary  at  War,  to  enable  him  to  defray  the 
charge  of  compensations  or  retired  allowances  to  the  following 
persons  formerly  employed  in  his  office ; "    one  of  the  items 
contained  under  that  head  is  entitled  as  follows :  ''  To  one  retired 
established  clerk,  200Z.,"  and  the  person  to  whom  that  description 
applied,  was  the  said  Christopher  Holland.    In  this  manner,  the 
sum  of  2002.  had  been  regularly  included  in  the  sum  voted  in 
each  of  the  said  years,  and  the  appropriation  thereof  provided 
for  by  an  Act  of  Parliament,  as  the  compensation  or  retired 
allowance  of  one  retired  established  clerk,  during  each  of  those 
years  respectively.    The  mode  in  which  the  money  so  voted,  is 
placed  at  the  disposal  of  the  Secretary  at  War,  is  as  foUows. 
The  entire  amount  of  the  estimates  of  army  services  for  the 
current  year  is,  in    the    first  instance,  imprested    from    the 
exchequer  into  the  hands  of  the  paymaster-general:  there  is 
a  warrant  issued  by  the  lords  of  the  Treasury  to  the  paymaster- 
general,  in  the  following  form ;'  that  is  to  say,  "  By  his  Boyal 
Highness,  the  Prince  Begent  of  the  United  Kingdom  of  Great 
Britain  and  Ireland.    G.  P.  B.,  Whereas  the  Parliament  of  the 
United  Kingdom  of  Great  Britain   and    Ireland    hath    made 
provision  for  various  services  connected  with  the  expenditure  of 
his  Majesty's  land  forces  for  the  year  18     ,  our  will  and  pleasure 
therefore  is,  that  the  accompanying  establishments  of  the  said 
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services  do  accordingly  commence  and  take  place  &om  the  25th  Qidlst 
day  of  December,  18  ,  and  continue  in  ^force  until  the  24th  lobd 
day  of  December,  18  ,  both  days  inclusive,  and  that  the  I*^meiwtoh. 
amoimt  of  each  of  the  said  establishments  be  issued  and  applied 
by  the  paymaster-general  of  his  Majesty's  forces,  at  such  periods, 
and  in  such  proportions,  as  shall  from  time  to  time  be  directed 
by  his  Majesty's  Secretary  at  War,  or  in  case  of  his  Majesty's 
forces  serving  abroad,  by  the  officer  commanding  such  forces,  or 
by  one  of  the  comptrollers  of  army  accounts,  in  pursuance  of  the 
regulations  in  this  behalf  established  by  us  his  Majesty's 
high  treasurer,  or  the  commissioners  of  his  Majesty's  Treasury 
for  the  time  being,  or  by  any  act  of  the  Legislature ;  but  that  no 
new  charge  be  added  thereto,  nor  any  greater  sum  be  issued  on 
account  of  the  said  establishments  than  is  herein  authorised  in 
each  particular  case,  without  being  first  communicated  to  us 
his  Majesty's  high  treasurer,  or  the  commissioners  of  his 
Majesty's  Treasury  for  the  time."  (The  warrant  here  enumerated 
the  various  sums  authorised  to  be  paid,  including  an  item  for  the 
superannuation  and  retired  allowances,  and  also  various  deduc- 
tions not  affecting  the  present  case :)  ''  and  for  so  doing,  this 
shall  be  as  well  to  the  paymaster-general  of  the  land  forces,  as 
to  the  commissioners  for  auditing  public  accounts,  the  com- 
missary-general of  musters,  and  all  other  persons  whom  it  doth 
or  may  concern,  a  sufficient  warrant,  authority  and  direction. 
Given  at  our  Court  at  Carlton  House,  this  day  of 
18  in  the  year  of  his  Majesty's  reign.  By  command  of  his 
Royal  Highness  the  Prince  Begent,  in  the  name  and  on  the 
behalf  of  his  Majesty." 

Signed  by  three  of  the  Lords  of  the  Treasury. 

This  warrant  is  under  the  royal  sign-manual,  and  counter- 
signed by  the  lords  of  the  Treasury.  The  Secretary  at  War 
grants,  from  time  to  time,  warrants  upon  the  paymaster-general, 
for  the  payment  of  the  sums  placed  *by  Act  of  Parliament  at  his  [  *280  ] 
disposal,  which  warrants  from  the  Secretary  at  War,  are  in  the 
following  form :  viz.  "  Allowances,  compensations  and  emolu- 
ments, in  the  nature  of  superannuation  or  retired  allowances,  &o. 
to  persons  belonging  to  the  several  public  departments  in  Qreat 
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GiDLBT  Britain.  Warrant.  N.  No.  To  the  Bight  Honourable  the 
Lord  Paymaster-General  of  his  Majesty's  land  forces  for  the  time 
Palmebstok.  being.  You  are  hereby  authorised  and  directed,  out  of  such 
monies  as  are  in,  or  shall  come  to  your  hands  applicable  to  army 
services,  to  issue  to  Bobert  Lukin,  Esq.  or  his  assign,  the  sum 
of  L  being  towards  defraying  the  retired  allowances  of  persons 
formerly  employed  in  the  corresponding  department  of  the  War 
Office,  for  the  quarter  ending  on  the  24th  the 

same  to  be  issued  without  deduction,  and  without  other  accompt 
than  such  as  is  liable  to  be  rendered  under  the  authority  and 
direction  of  the  Secretary  at  War. 

"  Signed  Palmerstok. 

"  Given  at  the  War  Office  this        day  of  ,  18     ." 

"  Beceived  the        day  of  ,  18    of  the  Eight  Honour- 

able the  Paymaster-General,  the  above  sum. 

"  Signed  Bobert  Lukin." 

The  paymaster-general,  after  the  receipt  of  these  warrants, 
draws  upon  the  Bank  of  England  for  the  amount,  and  such 
amount  is  thereupon,  by  the  said  Mr.  Lukin,  first  clerk  to  the 
Secretary  at  War,  paid  into  the  bank  of  Messrs.  Biddulph  and 
Cox,  the  bankers  of  Mr.  Lukin,  and  is  entered  by  them  in 
account  with  the  first  clerk  of  the  War  Office :  the  money,  when 
so  paid,  is  at  the  discretion  of  the  Secretary  at  War,  no  minute 
of  the  Treasury  being  necessary  to  take  it  out.  The  said  first 
[  *28i  ]  clerk  acts  as  his  cashier  in  the  distribution  *of  it,  and  the  first 
clerk  or  his  deputy,  signs  cheques  on  Messrs.  Biddulph  and  Cox, 
for  the  quarterly  payments  of  the  said  compensations  and  retired 
allowances  in  favour  of  the  several  parties  entitled  to  them, 
according  to  the  aforesaid  estimates,  or  as  he  may  be  directed  by 
the  Secretary  at  War.  In  this  manner,  the  entire  sums  voted 
for  the  War  Department,  for  the  years  1815,  1816,  1817,  and 
1818,  have  been  received  by  the  said  Mr.  Lukin,  and  by  him 
placed  in  the  hands  of  Messrs.  Biddulph  and  Cox  upon  the 
account,  and  for  the  purposes  before  mentioned,  and  the  sums 
retained  out  of  the  allowance  to  Mr.  Holland,  upon  the  settle- 
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ment  of  the  said  accounts  have  been  since  paid  by  the  said  first  Gidlet 
clerk,  to  the  account  of  the  paymaster-general  at  the  Bank  of  lobd 
England.  The  allowance  of  200Z.  per  annum  was  regularly  paid  p^i-memton. 
to  Holland,  or  to  his  order,  from  the  8rd  March,  1815,  to  the 
24th  March,  1816,  previously  to  which  time,  Holland  became 
embarrassed  in  his  circumstances,  and  in  consequence  of  certain 
pecuniary  transactions  of  Holland,  the  defendant  directed  that 
501.  a  year  only  of  the  retired  allowance  should  be  paid  to  him 
from  the  25th  March,  1816,  and  that  the  remainder  should 
accrue  as  a  fund  for  liquidating  the  claims  of  certain  half-pay 
officers,  widows  and  persons  on  the  compassionate  list,  for  whom 
Holland  had  acted  as  agent.  Holland  remonstrated  against  this 
suspension  of  the  retired  allowance,  and  requested  the  defendant 
to  allow  it  to  be  paid  to  him,  and  a  correspondence  took  place 
upon  the  subject,  which  was  terminated  by  a  letter  from  the 
defendant  to  Holland,  dated  on  the  8rd  February,  1817,  in  which 
the  defendant  stated,  **  that  it  was  quite  impossible  for  him  to 
authorise  any  issue  to  Holland,  on  account  of  his  retired  allow- 
ance." A  commission  of  bankruptcy  was  issued  against  Holland, 
in  April,  1816,  under  which  he  was  duly  declared  a  bankrupt, 
and  obtained  his  certificate  under  the  same,  in  *the  month  of  [  *282  | 
July  in  the  same  year.  At  the  time  of  the  death  of  Holland,  the 
sum  which  was  retained  out  of  his  allowance  for  the  purpose  of 
liquidating  the  aforesaid  claims,  after  deducting  therefrom  all  the 
payments  which  had  been  made  to  him  or  to  his  order,  amounted 
to  850Z.  lOs.,  for  the  recovery  of  which  sum  the  action  was  brought. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff,  as  executor  of  Holland,  was  entitled  to  recover  the  said 
sum.  If  the  Court  should  be  of  that  opinion,  the  verdict  was  to  be 
entered  for  the  plaintiff  for  that  amount ;  if  not,  a  verdict  was  to 
be  entered  for  the  defendant,  with  liberty  for  either  party  to  turn 
the  case  into  a  special  verdict  if  the  Court  should  so  think  right. 

The  case  was  argued  in  Hilary  Term  last. 

Toddy,  Serjt.  for  the  plaintiff: 

The  questions  are  two  :  1st,  whether  the  plaintiff's  testator  had 
a  vested  interest  in  the  sum  in  dispute  ;  2nd,  whether,  supposing 
he  had  such  an  interest,  this  action  lies  against  the  defendant. 

R.R. — ^VOL.  XXIV.  X  X 
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GiDLKT         In  the  estimateB,  Holland,  although  not  named,  is  described  as 
Lord       certainly  as  if  he  had  been  named,     "  To  one  retired  established 
Palmbbston.  gjg^jj^  200i. ;  "  and  the  case  finds  that  this  appUes  to  Holland. 
The  Acts  of  Parliament  follow  the  same  description ;  therefore, 
upon  the  face  of  the  Actt  of  Parliament,  and  of  the  estimates, 
there  was  this  sum  applicable  to  the  particular  individual.     When 
the  estimates  are  prepared,  a  demand  is  made  by  the  Secretary 
at  War,  of  certain  sums  for  certain  purposes ;  the  Parliament 
haying  sanctioned  this  demand  the  sums  become  vested  in  the 
individuals  to  whom  they  are  voted,  and  if  so,  the  defendant  had 
no  right  to  stop  this  allowance. 
[  283  ]  Secondly,  this  action  may  be  maintained  against  the  defendant ; 

the  money  has  been  appropriated  by  Parliament,  and  has  been 
drawn  for  by  the  defendant,  under  the  terms  in  which  it  was 
appropriated  ;  it  has  been  paid  to  him  for  a  specific  purpose,  and 
he  is  a  mere  trustee  holding  a  given  sum  of  money  for  a  given 
individual ;  so  that  this  plaintiff  has  the  same  right  as  against 
any  other  individual  who  may  hold  money  for  him.  But  it  will 
be  said,  that  the  defendant  is  Secretary  at  War,  and  as  such 
officer,  no  action  can  be  maintained  against  him.  The  ground, 
however,  upon  which  it  is  contended  that  public  officers  are  not 
liable  to  actions  at  the  suit  of  private  individuals,  is  of  modem 
introduction,  and  this  case  does  not  fall  within  that  principle. 
In  Lane  v.  Cottonl  Lord  Holt  thought  such  an  action  maintain- 
able, though  the  other  three  Judges  differed.  In  llhitfield  v. 
Lord  Le  Despenceiy^  the  Court  held,  that  an  action  did  not  lie 
against  the  Postmaster-General  for  the  acts  of  the  infetior 
officer;  but,  even  there.  Lord  Mansfield  held  that  the  Post- 
master-General would  be  liable  for  any  act  of  his  own.  The 
present,  however,  is  not  the  case  of  an  act  done  by  an  inferior 
officer,  it  is  the  act  of  the  Secretary  at  War  himself,  and  not  an 
act  done  in  the  general  duty  of  his  department,  or  connected  with 
the  administration  of  army  affairs. 

Vaughan,  Serjt.  for  the  defendant : 
The  money  sought  to  be  recovered  in  this  action  did  not  con- 

t  6S  Geo.  m.  c.  101.  t  1  Ld.  Bay.  646.  §  Cowp.  754. 
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stitate  a  vested  interest,  bat  the  Secretary  at  War,  as  a  public  Gidlet 
officer,  had  a  right  to  control  the  payment  of  it.  It  would  be  of  lord 
alarming  consequence  if  this  action  should  be  deemed  maintain-  Palmbrston. 
able,  for  every  man  described  in  the  Act,  even  the  private  soldiers 
of  the  local  militia,  might  then  sue  *the  Secretary  at  War ;  such  [  •284  ] 
actions  have  always  been  discountenanced,  on  the  ground  of 
public  policy:  Macbeath  v.  HaldimandA  The  fallacy  of  the 
plaintiff's  argument  consists  in  his  considering  the  grant  as  a 
grant  to  the  individual ;  but  it  is  not  a  grant  to  the  individual 
but  to  the  Crown.  The  terms  of  the  vote  of  the  Commons  are, 
'*  It  is  the  opinion  of  this  committee  that  a  sum  not  exceeding 
L  be  granted  to  his  Majesty  for  defraying,  &c."  The  sum 
is  afterwards  taken,  it  is  true,  with  reference  to  persons  who  are 
supposed  to  be  those  who  will  be  entitled  to  it ;  but  it  is  only  a 
mode  of  enabling  his  Majesty  to  pay  these  allowances  so  long  as 
he  thinks  fit.  If  the  person  described  in  the  Act  has  acquired  a 
legal  vested  interest  in  the  sum,  should  he  die  a  day  after  the 
beginning  of  the  year,  his  executors  would  be  entitled  to  the 
whole  2001. ;  but  the  party  here  is  dependent  on  the  bounty  of 
the  Crown,  and  his  remedy  is  by  petition  to  the  Crown  or  to 
Parliament.  The  case  expressly  finds  that  the  money  is  at  the 
direction  of  the  Secretary  at  War. 

Toddy,  in  reply : 

This  is  the  case  of  an  individual,  to  whom  a  grant  is  made  of 
a  given  sum :  where  there  is  a  general  grant,  such  as  the  grants 
for  postage,  stationery,  &c.  the  case  is  different,  and  no  action 
can  be  maintained.  If  persons  mentioned  by  name  in  these  Acts 
must  petition  the  Crown  for  redress  of  grievances,  and  the  officer 
through  whom  they  were  to  be  paid  should  not  be  responsible, 
the  alarm  would  be  much  more  extensive,  and  the  evil  much 
greater  than  that  occasioned  to  the  officer  by  his  own  responsi- 
bility. If  the  party  should  die  before  the  expiration  of  the  year, 
as  there  would  then  be  no  claimant,  the  grant  would  be  at  an 
end.  But  it  never  can  be  contended,  that  a  Secretary  at  War  is 
to  have  the  ^discretion  of  withholding  pensions  from  those  per-  I  *285  ; 
sons  who  are  actually  named  in  the  Act  of  Parliament. 

t  1  E.  E.  177  (1  T.  E.  172). 
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V. 
PALMXB8T0N. 


OiDLE        Dallas,  Gh.  J.  (after  stating  the  substance  of  the  case),  now  gave 
Lord  judgment  as  follows : 

On  these  facts  the  question  arises,  whether,  upon  all  or  any  of 
the  counts  in  the  declaration,  the  present  action  can  be  main* 
tained :  and  we  think  that  it  cannot  be  maintained.  It  is  not 
pretended  that  the  defendant  is  to  be  charged  in  respect  of  any 
express  undertaking  or  agreement  between  him  and  the  testator, 
or  in  respect  of  any  other  character  than  his  public  and  official 
character  of  Secretary  at  War. 

It  is  in  that  character,  and  in  that  only,  that  his  duty  is  alleged 
to  arise ;  being,  therefore,  a  duty  as  between  him  and  the  Crown 
only,  and  not  resulting  from  any  relation  to  or  employment  by 
the  plaintiff,  or  under  any  undertaking  in  any  way  to  be  person- 
ally responsible  to  him.  The  money  received  is  granted  by  the 
Grown,  subject  only  to  the  disposition  or  control  of  the  defendant, 
as  the  agent  or  officer  of  the  Grown,  and  responsible  to  the  Crown 
for  the  due  execution  of  the  trust  or  duty  so  committed.  There 
is,  therefore,  no  duty  from  which  the  law  can  imply  a  promise  to 
pay  to  the  testator  during  his  life,  or  to  his  executor  after  his 
death,  nor  can  money  be  said  to  have  been  had  and  received  to 
the  use  of  the  testator,  which  money  belonged  to  the  Crown, 
being  received  as  the  money  of  the  Grown,  and  the  party  receiving 
it  being  responsible  only  to  the  Grown  in  his  public  character.  On 
this  view  of  the  case,  it  appears  to  us  that  this  action  cannot  be 
maintained. 

But  it  must  fail  also  on  another  and  a  wider  ground.     This  is 
an  action  brought  against  the  defendant,  as  paymaster-general, 
for  an  alleged  breach  of  an  implied  undertaking,  said  to  attach 
upon  him  in  that  character. 
[  286  ]  With  reference  to  this  ground,  it  will  be  sufficient  to  advert  to 

a  class  of  cases,  too  well-known  and  established  to  require  to  be 
more  particularly  mentioned,  and  which,  in  substance  and  result, 
have  established  that  an  action  will  not  lie  against  a  public 
agent  for  anything  done  by  him  in  his  public  character  or 
employment,  though  alleged  to  be,  in  the  particular  instance,  a 
breach  of  such  employment,  and  constituting  a  particular  and 
personal  liability ;  such  persons,  said  Lord  Mansfield,  in  one  of 
the  cases  cited  at  the  Bar,  I  are  not  understood  personally  to 

t  Macheaih  v.  Haldimand,  1  E.  E.  177  (1  T.  E.  172). 
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contract ;  and  in  the  same  case  it  was  observed,  by  Mr.  Justice  Gidlkt 
AsHHUBST,  *'  In  great  questions  of  policy,  we  cannot  argue  from  lobd 
the  nature  of  private  agreements."  "Great  inconveniences  p^i-mbbston. 
would  result  from  considering  a  governor  or  commander  as 
personally  responsible."  ''  No  man  would  accept  of  any  office 
of  trust  under  Government  upon  such  conditions ;  and,  indeed, 
it  has  frequently  been  determined  that  no  individual  is  answer- 
able for  any  engagements  which  he  enters  into  on  their  behalf. 
There  is  no  doubt  but  the  Crown  will  do  Ample  justice  to  the 
plaintiff's  demands,  if  they  be  well  founded."  Mr.  Justice 
BuLLEB,  in  the  same  case,  adds,  **  Where  a  man  acts  as  agent 
for  the  public,  and  treats  in  that  capacity,  there  is  no  pretence 
to  say  that  he  is  personally  liable :  "  and,  in  a  subsequent  case,! 
it  is  held  that  a  servant  of  the  Grown,  contracting  on  the  part 
of  Government,  is  not  personally  answerable.  I  am  aware  that 
these  cases  are  not,  in  their  circumstances,  precisely  similar  to 
the  present ;  and,  perhaps,  in  respect  of  some  of  the  circumstances 
belonging  to  the  present  case,  I  may  personally  have  doubted 
longer  than,  I  am  now  satisfied,  I  ought  to  have  done :  but  in 
their  doctrine  they  go  to  this,  that,  on  principles  *of  public  [  *287  ] 
policy,  an  action  will  not  lie  against  persons  acting  in  a  public 
character  and  situation,  which,  from  their  very  nature,  would 
expose  them  to  an  infinite  multiplicity  of  actions,  that  is,  to 
actions  at  the  instance  of  any  person  who  might  suppose  himself 
aggrieved:  and  though  it  is  to  be  presumed  that  actions 
improperly  brought  would  fail,  and  it  may  be  said  that  actions 
properly  brought  should  succeed;  yet,  the  very  liability  to  an 
unlimited  multiplicity  of  suits,  would,  in  all  probability,  prevent 
any  proper  or  prudent  person  from  accepting  a  public  situation 
at  the  hazard  of  such  peril  to  himself. 

It  is  scarcely  necessary  to  add,  even  to  guard  against  any  possible 
misconception,  that  the  noble  Lord  who  is  the  defendant  on  this 
record  appears,  in  point  of  fact,  to  have  acted  upon  the  purest 
motives  of  public  and  private  justice  to  all  parties  concerned. 

Upon  the  grounds  which  I  have  stated  we  are  of  opinion  that 
this  action  cannot  be  maintained,  and  that  the  judgment,  there- 
fore^ must  be  for  the  defendant. 

Jvdgmentfor  the  defendant  accordingly. 
t  Unwin  v.  WoUdy,  1  T.  E.  674. 
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1822.  KINE  V.  BEAUMONT. 

JL.  (3  Brod.  &  Bing.  288—291 ;  S.  C.  7  Moore,  112.) 

r  288  1 

*-        -'  The  copy  of  an  original  letter  giving  notioe  of  the  diahononr  of  a  bOI, 

is  admissible  in  evidence,  without  notice  to  produce  the  original  letter. 

Action  by  the  icdorsee  of  a  bill  of  exchange  against  the 
indorser.  At  the  trial,  before  Dallas,  Gh.  J.,  London  sittings 
after  last  Term,  the  plaintiff  offered  to  prove  the  notice  of  dis- 
honour of  the  bill,  (which  notice  had  been  given  in  a  letter,)  by  a 
copy  of  the  letter,  taken  at  the  time  it  was  written ;  bat  did  not 
prove  any  notice  to  the  defendant  to  produce  that  letter. 

It  was  objected,  that  a  copy  of  the  letter  ought  not  to  be  allowed 
in  evidence,  till  it  was'  proved  that  the  defendant  had  received 
notice  to  produce  the  original  letter.  A  verdict  was  found  for 
the  plaintiff,  with  leave  for  the  defendant  to  move  to  set  it  aside 
and  enter  a  nonsuit,  if  this  objection  should  be  thought  well 
founded. 

Bosanquet,  Serjt.  on  a  former  day,  obtained  a  rule  nm 
accordingly,  relying  principally  on  Shaw  v.  Markham,\  and 
Langdon  y.  Hulls ;  I  and  citing  Grove  v.  WaTe,%  to  shew  that 
Lord  Ellenborough's  later  opinion  coincided  with  that  expressed 
by  himself  and  Lord  Kenton  in  the  former  cases. 

Lens,  Serjt.  who,  on  a  subsequent  day,  shewed  cause  against 
the  motion,  argued  that,  whatever  might  have  been  the  rule 
formerly,  the  notice  of  the  dishonour  of  a  bill,  was,  as  to  evidence, 
now  placed  on  the  same  footing  as  notices  to  quit,  <kc.  For  this 
he  cited  Ackland  v.  Pearce^W  and  Roberts  v.  Bradshaw^'^  in  which 
[  ♦289  ]  cases  *Lord  Ellenborough  seemed  to  have  changed  his  former 
opinions  on  the  subject. 

(Park,  J. :  Roberts  v.  Bradshaw  was  not  merely  a  Nisi  Prius 
decision.  There  was  subsequently  an  application  for  a  new  trial, 
which  the  Court  refused. 

t  1  Peake,  221.  ||  2  Camp.  601. 

t  0  Esp.  156.  1[  1  Starkie,  28. 

§  2  Starkie,  174. 
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BuRRouGH,  J. :  There  was  also  a   motion  for  a  new  trial  in        Kine 
Ackland  v.  Pearce,  but  without  success.)  Beaumost. 

Lens  further  urged,  that  the  objections  made  to  the  admis- 
sibility of  the  copy  in  this  case  would  apply  equally  against  the 
practice  in  cases  of  notice  to  quit  and  notices  of  actions  against 
magistrates ;  and  further,  that,  in  all  cases  of  notice,  copies 
made  at  the  time  were  a  species  of  duplicate  original,  which  had 
always  been  held  admissible.  Jory  v.  Orchard,^  Anderson  v. 
May. I 

Bosanquet,  in  support  of  his  rule  : 

Neither  a  notice  to  quit  nor  a  notice  of  action  to  a  magistrate 
can  be  proved  by  a  copy,  where  no  notice  has  .been  given  to  pro- 
duce the  original  notice,  except  in  cases  where  the  notice  served 
was  one  of  two  duplicate  originals,  drawn  out  and  signed  at  the 
same  time  and  by  the  same  hand.  This  was  the  ground  of  the 
decisions  in  Jory  v.  Orchard,  Anderson  v.  May,  Gotlieb  v. 
Danvers,^  Surtees  v.  Habbard,\\  Philipson  v.  Chase ;^  and  forms 
the  distinction  to  which  the  decisions  by  Lord  Ellbnborough 
seem  always  to  have  reference.  In  Surtees  v.  Hubbard  he  refers 
to  the  case  of  a  notice  to  quit,  and  of  such  notices  duplicate 
originals  are  usually  made ;  but  no  case  has  decided  that  a  copy 
of  a  notice  to  quit,  where  duplicate  originals  have  not  been 
drawn  out,  can  be  given  in  evidence,  without  proving  notice  to 
produce  the  notice  served.  Ackland  v.  Pearce  and  Roberts  v. 
Bradshaw  have  not  gone  further  than  the  preceding  cases.  In 
Ackland  v.  Pearce  it  does  not  appear  that  the  notice  *served  was  [  ♦290  ] 
not  one  of  two  duplicate  originals,  nor  that  the  secondary  evi- 
dence, which  Lb  Blanc,  J.  said  might  be  admitted,  was  not  tha 
other ;  but  as  the  analogy  of  a  notice  to  quit  was  referred  to,  it 
may  be  presumed  the  notice  in  question  was  one  of  two  dupli- 
cates. In  Roberts  v.  Bradshaw  the  clerk  received  from  his 
master  two  papers  exactly  alike,  which  the  clerk  compared  with 
each  other,  and  produced  one  of  them,  purporting  to  be  notice  of 
dishonour  of  the  bill  then  in  question ;  and  the  language  of  Lord 

t  0  R.  R.  537  (2  Bos.  &  P.  39).  ||  6  R.  R.  853  (4  Esp.  203). 

X  2  Bos.  &  P.  237.  f  11  R.  R.  678  (2  Camp.  110). 

§  1  Esp.  455. 
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KiNE       Ellenborough,  taken  with  reference  to  that  fact,  consists  with 

Bbaumokt.  his  former  opinion.     The  copy  produced  in  the  present  case  is 

not  a  duplicate  original  drawn  out  or  signed  by  the  same  hand, 

but  a  mere  copy,  and  it  would  be  contrary  to  all  principle  to 

admit  it,  without  first  calling  for  the  original. 

Dallas,  Ch.  J. : 

It  appeared  to  me  at  the  trial,  that  the  objection  there  taken, 
and  now  supported,  was  well  founded.  So  I  thought  originally ; 
so  Lord  Ellenborough  thought  at  one  time ;  so  Lord  Kenton 
thought.  But,  at  the  suggestion  of  counsel,  and  on  a  reference 
made  to  some  of  the  later  cases,  a  verdict  was  taken  for  the 
plaintiff,  and  I  saved  the  point  for  the  opinion  of  this  Court. 

In  the  case  of  Roberts  v.  Bradshaw,  Lord  Ellenborough 
expressly  says,  that  a  letter  acquainting  a  party  with  the  dis- 
honour of  a  bill  is  in  the  nature  of  a  notice,  and  that  it  is 
unnecessary  to  prove  notice  to  produce  such  a  letter.  I  own  I 
do  not  see  any  great  inconvenience  which  can  arise,  in  practice, 
from  giving  notice  to  produce  such  a  letter;  but  still  the  question 
comes  to  this,  whether,  in  substance  and  reason,  the  law  is  not 
by  the  late  determinations  settled,  that  where  a  copy  of  a  letter, 
containing  notice  of  dishonour  of  a  bill  of  exchange  is  tendered 
in  evidence,  such  copy  is  admissible,  without  proving  a  notice  to 
the  party  in  whose  possession  the  letter  itself  may  be,  to 
produce  it. 
[  291  ]  I  am  not  now  going  to  enter  into  nice  distinctions  between  a 

copy  and  a  duplicate  original ;  though  I  cannot  see  any  great 
difference  between  a  duplicate  original  and  a  copy  made  at  the 
time ;  but,  feeling  the  necessity  that  there  should  be  an  uni- 
formity in  the  practice  of  the  Courts,  we  will  enquire  what  the 
practice  of  the  Court  of  King's  Bench  is  on  Uke  occasions. 

On  this  ground  only  we  delay  giving  our  judgment. 

Fare,  J. : 

In  a  suit  against  the  acceptor  of  a  bill,  I  do  not  see  any  incon- 
venience which  can  arise  from  admitting  in  evidence  the  copy 
of  the  letter  containing  the  notice  of  dishonour,  without  proof  of 
notice  to  produce  the  original. 
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BURBOUGH,  J.  :  KiNB 

V, 

I  can  see  no  substantial  distinction    between    a    duplicate    Beaumont. 
original  and  a  copy  made  at  the  time. 

BiCHAKDSON,  J. : 

At  present,  I  own  I  do  not  see  any  sound  distinction  between  a 
duplicate  original  and  a  copy  authenticated  on  oath. 

Adjomatur. 
And  now, 

Dallas,  Gh.  J.  said : 

In  this  case  we  see  no  reason  to  change  the  opinion  we  in  part 
expressed  when  the  question  was  last  before  the  Court ;  but,  as  a 
matter  of  general  practice,  we  wished  to  collect  the  opinion  of 
other  Judges,  and  the  result  is,  that  the  copy  of  an  original 
letter,  giving  notice  of  the  dishonour  of  a  bill,  is  admissible, 
without  notice  to  produce  the  original  letter,  and,  consequently, 
that,  in  this  case,  the  verdict  must  stand,  and  the  rule  to  enter 
a  nonsuit  be 

Discharged. 


682  :r.r. 


C,   p.   EASTER    TERM. 


1822.       WM.  STEEL  AND  JOS.  STEEL  v.  WESTEEN,  Clerk. 

^^^'  (7  Moore,  29-32.) 

^      -■  Where  a  farm  was  demised  to  A.  and  B.  jointly,  and  A.  by  agreement 

underlet  part  of  it  to  C,  and  gave  receipts  for  payment  of  rent,  and  a 
notice  to  quit,  in  his  name  alone :  Held,  that  A.  and  B.  could  not  main- 
tain a  joint  action  against  C.  for  pulling  down  a  shed  which  stood  on 
part  of  the  premises  demised. 

This  was  an  action  on  the  case,  in  nature  of  waste.  The 
declaration  stated,  that  the  plaintiffs  were  possessed  of  a  certain 
piece  or  parcel  of  land  for  the  residue  of  a  term  of  years  ;  and 
that  before  the  committing  the  injury  thereinafter  mentioned, 
the  defendant  held  as  tenant  to  them,  and  assigned  for  breach, 
that  he  pulled  down  a  shed  then  erected  and  standing  on  the 
said  piece  of  land,  to  the  injury  of  their  reversionary  estate. 
Plea,  not  guilty. 

At  the  trial  of  the  cause,  before  Richardson,  J.  at  the  last 
Assizes  at  Oxford,  it  appeared  that  the  plaintiffs  were  lessees  of 
a  farm,  under  a  joint  demise  from  one  Burr,  in  November,  1811, 
for  the  term  of  twelve  years,  a  small  part  of  which  they  after- 
wards underlet  to  the  defendant,  and  on  which  the  shed  in  ques- 
tion stood ;  that  he  pulled  it  down  in  the  summer  of  the  year 
1821,  considering  it  to  stand  on  part  of  his  own  glebe,  and  not 
on  the  land  he  occupied  under  the  plaintiffs ;  that  the  present 
action  was  commenced  on  the  19th  September  in  that  year,  when 
the  defendant  discovering  that  it  belonged  to  the  plaintiffs' 
estate,  rebuilt  it  in  the  month  of  October  following,  and  made  it 
far  better  than  when  it  was  pulled  down.  For  the  defendant,  a 
written  agreement  was  produced,  which  purported  to  have  been 
made  between  the  plaintiff  Joseph  Steel  and  the  defendant,  by 
which  the  former  underlet  the  close  on  which  the  shed  stood  to 
the  latter ;  and  the  plaintiff  Wm.  Steel  was  no  party  to  the 
instrument,  except  by  a  memorandum  indorsed  on  the  back  of 
[  *30  ]       it.    It  was  also  proved,  that  Joseph  Steel  occupied  *and  managed 
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the  farm,  and  that  his  brother  William,  the  other  plaintiff,  lived  Stbel 
at  a  distance,  and  never  interfered  with  it.  The  defendant  also  westebn 
produced  receipts  for  rent,  signed  in  the  name  of  Joseph  Steel 
alone,  as  well  as  a  notice  requiring  the  former  to  give  up  the 
possession  of  the  land  on  which  the  shed  stood,  to  him.  Under 
these  circumstances  the  learned  Judge  was  of  opinion,  that  the 
defendant  held  as  tenant  to  the  plaintiff  Joseph  Steel  alone;  and 
accordingly  directed  a  nonsuit. 

Peake,  Serjt.  now  applied  for  a  rule  nisi,  that  it  might  be 
set  aside,  and  a  new  trial  granted ;  and  submitted,  that  as  the 
plaintiffs  held  the  estate  under  a  joint  demise,  the  action  was 
properly  brought  in  both  their  names,  as  they  were  jointly 
interested,  and  the  pulling  down  the  shed  was  an  injury  to  both. 
In  Skinner  v.  Stocks  f  it  was  decided,  that  the  joint  owners  of  a 
vessel  engaged  in  the  whale  fishery,  may  sue  a  purchaser  for  the 
price  of  whale  oil,  although  the  contract  of  sale  were  made  by 
one  of  the  part  owners,  and  the  purchaser  did  not  know  that 
other  persons  had  any  interest  in  the  transaction;  and  the  Court 
there  said,  that  the  action  might  be  maintained  in  the  name  of 
the  person  with  whom  the  contract  was  actually  made,  or  in  the 
name  of  the  parties  really  interested.  So  in  Parsons  v.  Crosby,  t 
where  an  action  was  brought  by  a  father,  whose  son's  name  was 
introduced  into  the  business  as  a  co-partner ;  on  an  objection, 
that  the  father  could  not  sue  alone,  it  was  held,  that  the  son 
might  be  called  to  shew  that  he  had  no  interest,  and  conse- 
quently that  the  action  was  rightly  brought  in  the  name  of  the 
father  only. 

These  cases  establish  the  principle,  that  where  a  *contract  is  [  '^i  i 
made  between  A.  and  B.,  if  A.  has  a  partner  jointly  interested 
with  him,  they  may  maintain  a  joint  action ;  or  if  the  name  of 
such  partner  be  used,  and  he  is  not  interested,  A.  alone  may 
sue.  The  facts  of  this  case,  therefore,  warranted  the  plaintiffs 
to  bring  the  action  in  their  joint  names. 

Dallas,  Gh.  J. : 

With  respect  to  the  justice  of  the  case,  there  can  be  no  doubt. 
t  23  E.  E.  337  (4  B.  &  Aid.  437).  X  5  Esp.  199. 
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Steel  The  shed  was  palled  down  by  the  defendant,  and  a  far  better  one 
Wbstebn.  shortly  afterwards  erected  in  its  stead.  He  at  first  thought  it 
belonged  to  him ;  but  as  soon  as  he  discovered  his  mistake,  he 
caused  it  to  be  rebuilt.  It  appears  that  the  writ  was  sued  out 
against  him  in  the  present  action  on  the  19th  of  September,  and 
the  shed  was  rebuilt  in  the  month  of  October  following.  The 
plaintiffs,  therefore,  could  only  be  entitled  to  recover  the  costs  of 
the  writ.  Besides,  the  contract  was  entered  into  between  the 
defendant  and  one  of  the  plaintiffs;  and  he  occupied  under 
Joseph  Steel  alone.  I  am  therefore  of  opinion,  that  the  nonsuit 
was  perfectly  right.  The  facts  of  this  case  render  it  distinguish- 
able from  those  which  have  been  referred  to  with  respect  to 
partners;  as  if  persons  ostensibly  act  as  such,  a  dealing  with 
one  may  be  considered  as  a  dealing  with  both.  Here,  however, 
the  defendant  occupied  under  one  of  the  plaintiffs  only ;  and  it 
does  not  appear  that  he  was  aware  that  the  other  was  at  all 
interested  in  the  premises. 

Pabk,  J. : 

I  am  of  the  same  opinion.  The  facts  of  this  case  do  not  apply 
to  those  of  general  partnerships.  The  plaintiff,  Joseph  Steel, 
might  have  had  a  separate  interest  in  the  premises  in  question, 
or  his  brother  might  have  released  his  interest  in  the  demise 
[  *S2  ]  originally  made  to  both.  Besides,  it  appears  *that  he  treated 
the  defendant  as  having  contracted  with  him  alone. 

Bubbough,  J. : 

No  one  was  known  to  the  defendant  but  the  plaintiff  Joseph 
Steel.  In  Skinner  v.  Stocks,  the  plaintiffs  carried  on  business 
publicly,  as  part  owners ;  and  in  Parsons  v.  Crosby,  the  son  per- 
mitted his  name  to  be  used.  These  cases,  therefore,  are  distin- 
guishable from  the  present ;  and  I  concur  in  thinking,  that  this 
nonsuit  was  perfectly  correct. 

ElCHABDSON,  J. : 

I  directed  a  nonsuit,  on  the  ground  suggested  by  my  brother 
Pabk.  A  deed  of  release  might  have  been  executed  between  the 
plaintiffs,  or  Joseph   Steel  might  have  become  tenant  to  his 
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brother  William.    It  is  quite  clear,  that  if  the  defendant  had       Steel 
broaght  an  action  against  Joseph  alone  for  a  breach  of  contract,    western. 
it  would  have  been  maintainable ;    but  he  could  not  join  his 
brother  William  in  such  action,  without  shewing  that  he  had  a 
privity  with  the  former. 

Ride  refused. 


C.   P.    MICHAELMAS    TERM. 


BAKEK  V.  BUCKLE  and   Others.  1822. 

(7  Moore,  349—351.)  iVoTll. 

Where  a  tradesman  gives  credit  for  any  of  the  requisites  of  the  equip-  [  349  ] 
ment  of  a  vessel,  such  as  stores,  rigging,  or  repairs,  the  only  question 
is,  to  whom  the  credit  is  given  :  and  the  mere  fact  of  ownereJiip,  with- 
out a  privity  of  contract,  is  not  sufficient  to  render  an  owner  liahle  for 
goods  furnished  on  her  account ;  nor  does  it  attach  any  obligation  on  a 
mortgagee,  merely  as  such,  as  he  derives  no  profit  until  the  ship  comes 
into  his  actual  possession.  Therefore,  where  the  original  owner  had 
assigned  all  his  interest  in  a  vessel  to  the  defendants  by  bill  of  sale,  and 
the  plaintiff  furnished  sails  and  rigging  by  order  of  the  former,  to  whom 
alone  credit  was  given :  Held,  that  the  plaintiff  could  not  maintain  an 
action  against  the  defendants  to  recover  the  price  of  the  goods. 

This  was  an  action  of  assumpsit,  for  sails  and  other  rigging 
furnished  to  the  ship  Eliza,  of  which  the  defendants  were 
owners. 

At  the  trial  of  the  cause,  before  Dallas,  Gh.  J.  at  Guildhall, 
at  the  sittings  after  the  last  Term,  it  appeared  that  the  plaintiff 
was  a  sail  maker  ;  and  the  only  question  was,  whether  the  sails 
and  other  rigging,  for  which  this  action  was  brought,  were 
furnished  by  him  on  account  of,  or  by  the  order  of  the  defen- 
dants. It  appeared  that  the  ship  originally  belonged  to  one 
Longster,  who  conveyed  his  interest  in  her  to  the  defendants  by 
bill  of  sale,  and  they  afterwards  tendered  her  to  the  Transport 
Board  for  a  voyage,  on  which  she  proceeded  shortly  after  the 
sails  were  furnished,  and  they  also  acted  as  owners.  Longster 
was  called  as  a  witness  for  them,  who  proved  that  the  contract 
for  supplying  the  sails  was  made  by  the  plaintiff  with  him,  and  not 
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Bakeb  the  defendants  ;  when  it  was  objected  for  the  plaintiff  that  such 
Buckle,  contract  did  not  exclude  him  from  his  right  to  recover  against 
them,  as  they  were  beneficially  interested  at  the  time  it  was 
[♦360]  made.  Besides,  the  entire  legal  property  *in  the  ship  had 
passed  to  them  from  Longster,  the  original  owner,  and  the 
plaintiff  had  every  reason  to  believe  that  the  goods  were  famished 
on  their  account. 

E[is  Lordship,  however,  was  of  opinion,  from  the  testimony  of 
Longster,  that  the  credit  was  given  by  the  plaintiff  to  him 
personally,  and  not  the  defendants,  and  accordingly  directed  a 
nonsuit ;  but  leave  was  given  to  move  to  set  it  aside,  if  the  Court 
should  be  of  a  different  opinion. 

LenSy  Serjt.  now  moved  accordingly,  and  that  a  verdict  might 
be  entered  for  the  plaintiff  for  the  sum  of  822Z.  4«.  2d.,  being  the 
amount  of  the  articles  furnished. 

Dallas,  Gh.  J. : 

The  question  in  cases  of  this  description  is,  to  whom  credit  is 
given  ?  And  the  obligation  must  follow  the  party  to  whom  such 
credit  is  given,  and  with  whom  is  the  privity  of  contract.  There- 
fore the  credit  given  by  a  tradesman  in  any  of  the  requisites  of  a 
vessel,  as  stores,  repairs,  sailors'  wages,  <kc.  attaches  no  obligation 
upon  a  mortgagee,  merely  as  such ;  for  he  derives  no  profit  until 
the  ship  comes  into  his  possession :  she  is  merely  his  security, 
and  nothing  more.  Here  Longster,  the  original  owner  of  the 
vessel,  proved  at  the  trial,  that  the  plaintiff  gave  him  personal 
credit ;  that  the  sails  were  ordered  on  his  account ;  that  the  bill 
for  their  amount  was  delivered  to  him ;  and  that  he  was  applied 
to  by  the  plaintiff  for  payment,  eighteen  months  after  they  had 
been  furnished  ;  and  that  the  usual  credit  allowed  in  such  cases 
was  twelve  months  only.  It  further  appeared,  that  although  the 
plaintiff  had  applied  to  the  defendants  for  payment  after  the  bill 
of  sale  had  been  executed,  still,  that  Longster  had  since  employed 
r  *35i  1  the  plaintiff  on  his  own  account,  and  that  the  ^latter  had  no 
reason  to  believe  that  Longster  was  not  the  owner  of  the  vessel 
at  the  time  the  sails  were  furnished.  I  therefore  think  there  is 
no  ground  whatever  for  the  present  application. 
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Pabk,  J. :  Bakes 

It  has  been  decided  in  several  modem  cases,  that  a  person  on  Buckle. 
whose  account  a  contract  is  really  made,  although  he  be  not  the 
legal  owner  of  a  vessel,  is  liable  for  necessaries  supplied  to  her  ; 
and  the  latest  decision  on  this  subject  is  that  of  M*Iver  v. 
Humble  A  That  case  was  determined  entirely  on  the  privity  of 
contract  between  the  parties;  and  it  appeared  that  the  goods 
were  not  furnished  on  the  credit  of  the  defendants,  but  on  that 
of  the  original  owner.  So  here,  there  was  no  personal  engage- 
ment or  contract  between  the  plaintiff  and  defendants ;  and  I 
therefore  think  that  the  former  was  properly  called  at  the  trial. 

BuRRouoH,  J.'  concurring. 

Rule  refused. 


FUENIVAL  AND   HARDY   v.   WESTON,  1822. 

(7  Moore,  356—357.)  iVot^lS. 

The  Court  will  not  set  aside  a  release  given  by  one  of  two  plaintiffs  to  t  ^^^  3 
a  defendant  after  action  brought,  unless  fraud  can  be  clearly  established. 
Where,  therefore,  two  plaintiffs  (as  partners)  instructed  their  attorney 
to  proceed  to  trial  in  an  action  brought  by  them  against  the  defendant 
for  misrepresentation  as  to  their  solvency,  and  a  few  days  before  the 
trial,  one  of  them  gave  a  release  to  the  defendant,  without  the  know- 
ledge of,  or  communication  with  the  attorney,  the  Court  refused  to 
interfere. 

Va  uoHANy  Serjt.  applied  for  a  rule  calling  on  the  defendant  to 
shew  cause,  why  the  release  which  had  been  given  in  evidence  at 
the  trial  of  this  cause,  might  not  be  set  aside,  or  be  delivered  up 
to  be  cancelled.  He  founded  his  motion  on  affidavits,  which 
stated,  that  the  action  was  commenced  by  both  the  plaintiffs, 
who  are  in  partnership  as  com  factors,  against  the  defendant,  for 
having  falsely  represented  that  they  were  in  insolvent  circum- 
stances, in  consequence  of  which  their  bankers  had  called  upon 
them  for  the  payment  of  the  balance  of  an  account  due  to  them 
from  the  plaintiffs,  and  refused  to  make  them  further  advances, 
and  that  a  commission  of  bankruptcy  was  afterwards  issued 
against  them.  That  the  cause  came  on  for  trial  at  the  last 
assizes  for  the  county  of  Stafford,  when  a  release  was  given  in 

t  16  East,  169. 
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FuBiavAL  evidence  by  the  defendant  from  the  plamtiff  Hardy,  dated  on  the 
WB8T0N.  16th  July  last,  being  ten  days  only  before  the  cause  was  tried, 
and  which  had  been  given  by  him  to  the  defendant  without  the 
knowledge  or  concurrence  of  the  plaintiffs  attorney,  whom  he 
had  faithfully  promised,  a  few  days  before,  to  procure  the  atten- 
dance of  witnesses,  in  order  to  proceed  with  the  trial.  The 
learned  Serjeant  contended,  that  the  release  operated  as  a  fraud 
between  the  parties,  and  was  a  surprise  on  the  attorney,  who  had 
paid  the  greater  part  of  the  costs  of  the  action  out  of  his  own 
pocket,  and  he  referred  to  the  late  case  of  InneU  v.  Newman,^ 
where  a  husband  and  wife  lived  separate  under  a  deed,  by  which 
he  stipulated  that  she  should  enjoy,  as  her  separate  property,  all 
I  'SST  ]  effects  which  she  might  acquire,  and  that  he  *would  not  do  any 
act  to  impede  the  operation  of  that  deed ;  and  the  wife  having,  as 
executrix  of  J.  8.,  commenced  an  action  on  a  promissory  note 
against  the  defendants,  in  the  names  of  her  husband  and  herself, 
the  husband  released  the  debt,  which  release  was  pleaded  puis 
darrein  continuance^  the  Court  of  King's  Bench  ordered  such  plea 
to  be  taken  off  the  record,  and  the  release  to  be  given  up  to  be 
cancelled.  So,  here,  the  release  given  by  Hardy  was  a  fraudulent 
and  wrongful  act,  and  ought  not  to  be  allowed  so  as  to  be  avail- 
able to  the  defendant. 

But  the  Court  observed,  that  there  could  be  no  doubt  but  that 
one  of  two  plaintiffs  might  release  the  action ;  that  unless  fraud 
could  be  imputed  by  direct  evidence  to  the  defendant,  as  well  as 
the  plaintiff  Hardy,  they  could  not  interfere ;  that  this  case  was 
distinguishable  from  that  of  InneU  v.  Newman,  as  there,  the 
release  given  by  the  husband  was  most  clearly  in  fraud  of  the 
deed  of  separation.  There  too,  the  husband  was  only  named  as 
plaintiff  for  conformity ;  and  if  he  had  been  allowed  to  release 
the  debt,  it  would  be  a  fraud  on  the  person  having  an  interest 
under  the  will  of  the  wife's  testator. 

The  learned  Serjeant  therefore  took  nothing  by  his  motion.! 

t  4  B.  &  Aid.  419.  cases  relative  to  this  subject  are  col- 

X  See  Arton  v.  Booth,  21  E.  R.  740      lected. 
(4  Moore,  192),  where  all  the  previous 
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OAPP  V.  JOHNSON.  1828. 

(7  Moore,  618—520.)  ^J^' 

The  statute  3  Geo.  I.  c.  15,  t  which  gives  the  sheriff  poundage  in  cases  [  618  J 
where  the  debt  is  due  to  the  Crown,  applies  only  to  cases  between  party 
and  party ;  and  where  the  sheriff  was  put  to  extra  trouble  and  expense 
at  the  request  of  the  prosecutor,  in  executing  a  writ  of  habere  faa'aa 
poBHssionem  under  an  extent,  he  is  entitled  to  those  expenses  on  the 
taxation  of  costs. 

TADDTy  Serjt.  applied  for  a  rule  m«t,  that  the  prothonotary 
might  review  his  taxation  in  this  cause  ;  on  the  ground  that  he 
had  allowed  the  sheriff  more  than  he  was  entitled  to  receive  for 
executing  a  writ  of  habere  facias  possessionem  or  seisinam,  under 
an  extent,  as  well  as  the  poundage  *thereon,  and  also  in  allowing  [  *519  ] 
the  attorney  more  than  he  was  entitled  to  for  his  travelling 
expenses  to  the  assize  town  of  the  county  in  which  the  writ  was 
issued,  and  proceedings  taken.  He  founded  his  motion  on  an 
affidavit  which  stated  that  the  premises  seized  under  the  writ 
were  of  the  annual  value  of  122.  and  that  the  prothonotary  had 
allowed  the  sum  of  2Z.  3«.  2d.  for  executing  the  writ ;  whereas  by 
the  statute  8  Geo.  I.  c.  16,  s.  8,  the  sheriff  was  only  entitled  to 
an  allowance  of  12d.  out  of  every  20«.  for  any  sum  not  exceeding 
lOOZ.  so  by  him  levied  or  collected,  which  in  this  case  must  be 
taken  according  to  the  yearly  rent ;  that  the  prothonotary  had 
also  allowed  6s.  for  poundage,  and  112.  12s.  6d.  for  the  travelling 
expenses  of  the  attorney  to  the  assizes,  who  had  three  other 
causes  entered  to  be  tried  there. 

Watlington,  Prothonotary,  stated  that  the  costs  in  question 
had  been  allowed  as  between  attorney  and  client;  that  the 
writ  of  habere  facias  had  been  executed  in  a  particular  manner, 
as  it  was  the  wish  of  the  prosecutor  of  the  extent  that 
some  of  the  tenants  should  not  be  served;  in  consequence  of 
which  the  sheriff  had  been  put  to  considerable  difficulty  and 
experienced  much  trouble ;  that  he  had  allowed  him  one  guinea 
t  See  now  50  &  51  Vict.  c.  55,  s.  20.— R.  C. 
R.1?. ^VOL.  XXIV.  y  Y 


690  1828.    C.  P.    7  MOORE,  519—520.  Lr.ii. 

Capp        for  the  expenses  of  his  journey  to  Spalding,  5«.  for  poundage, 
Johnson.     6«.  Sd.  for  the  warrant,  and   10«.  6d.  on  the  delivery  of  the 
possession;  and  that  he  had  merely  allowed  the  attorney  the 
expenses  attending  his  journey  to  and  from  the  assizes. 

The  Court  observed,  that  the  statute  applied  only  to  cases 
as  between  party  and  party,  and  not  as  between  attorney  and 
client ;  and  that  the  prothonotary  was  fully  entitled  to  use  his 
discretion  in  the  taxation  of  the  costs,  as  the  sheriff  had  been 
put  to  extra  trouble  and  expense  in  executing  the  writ. 

[  620  ]  The  learned  Serjeant  therefore  took  nothing  by  his  motion.  + 


1823.  RICHARDSON  v.  FISHER  and   Others. 

^^'  (7  Moore,  546—548 ;  S.  0.  1  Bing.  145.) 

[  546  ]  If  a  material  witness  states  on  affidavit  that  he  had  made  a  mistake 

in  giving  his  testimony  at  the  trial,  the  Court  will  grant  a  new  trial. 
Where,  therefore,  in  an  action  brought  against  the  defendants,  as  part 
owners  of  a  vessel,  for  articles  supplied  by  the  plaintiff,  a  notary  public 
swore  that  one  of  the  defendants  employed  him  to  execute  a  bill  of  sale 
before  the  goods  were  furnished ;  but  after  the  trial,  swore  fhat  he  had 
been  mistaken,  and  that  he  had  been  employed  by  the  original  ownen 
alone,  the  Court  ordered  the  cause  to  be  re-tried. 

This  was  an  action  for  goods  sold  and  delivered,  in  which  the 
plaintiff  sought  to  recover  from  the  defendants  the  amount  of 
certain  articles  furnished  to  them,  as  part  owners  of  two  vessels 
called  the  Harriet  and  Thetis. 

At  the  trial,  before  Dallas,  Gh.  J.  at  Guildhall,  at  the  sittings 
after  the  last  Trinity  Term,  there  was  no  direct  evidence  to 
connect  them  with  the  original  owners,  when  the  articles  in 

t  See  Stephens  v.  Eothwell,  6  Moore,  Exchequer  for  a  rule  to  shew  cause 
338  ;  3  Brod.  &  Bing.  143  ;  2  Tidd,  why  it  should  not  be  referred  to  the 
7th  ed.  1096,  1118.  And  in  Bex  v.  deputy  remembrancer  to  ascertain 
Fereday^  4  Price,  131,  it  was  held,  whether  any  and  what  allowance 
that  if  the  sheriff  has  been  put  to  should  be  made  him  by  the  prose- 
any  extraordinary  trouble  in  keeping  cutor  of  the  extent  beyond  the 
possession  of  the  defendant's  goods,  poundage.  See  also  Bex  v.  Jones, 
&o.  he  may  apply  to  the  Court  of  15  B.  B.  719  (1  Price,  205). 
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question  were  furnished,  with  the  exception  of  one  witness,  a  Biohardson 
notary  public,  who  swore  that  one  of  the  defendants  had  fishbb. 
previously  requested  him  to  prepare  the  bills  of  sale,  and  that 
after  they  were  executed  he  delivered  them  over  to  him.  Since 
the  trial,  however,  the  notary  made  an  affidavit,  stating  that  he 
was  mistaken ;  as,  on  examining  his  books,  he  had  discovered 
that  he  was  employed  by  Messrs.  Bagshaw  and  Seale  (the  original 
owners)  to  prepare  the  bills  of  sale,  and  not  by  one  of  the  defen- 
dants, or  either  of  them.  A  notice  was  also  given  the  plaintiff 
to  produce  his  books  at  the  trial,  which  he  refused  to  do ;  but  it 
afterwards  appeared,  from  a  copy  of  his  journal,  that  Messrs. 
Bagshaw  and  Seale  only  were  debited,  and  that  the  names  of 
the  defendants  were  not  inserted  therein  ;  and  that  in  his  order- 
book  the  names  of  the  ships  only  were  entered,  without  debiting 
any  particular  person. 

His  Lordship  left  it  to  the  jury  to  say  to  whom  the  credit  was 
originally  given :  they  thought,  from  the  testimony  of  the  notary, 
that  it  was  given  to  the  defendants,  and  accordingly  found  a 
verdict  for  the  plaintiff. 

Pell,  Serjt.  having,  in  the  last  Term,  obtained  a  *rule  nisi,      \  •s^;  ] 
that  this  verdict  might  be  set  aside  and  a  new  trial  granted,  on 
the  ground  that  the  verdict  was  against  evidence,  but  chiefly  on 
the  above  affidavit  of  the  notary, 

Vaughan,  Serjt.  now  shewed  cause ;  and  submitted,  that  the 
affidavit  did  not  affect  the  merits  of  the  case.  That  the  legal 
ownership  was  clearly  in  the  defendants  at  the  time  the  goods  in 
question  were  furnished  by  the  plaintiff;  and  that  the  jury  were 
fully  warranted  in  presuming  that  they  were  liable.  That  the 
only  question  left  to  them  was,  whether  the  credit  was  given  to 
the  defendants,  or  Bagshaw  and  Seale,  the  original  owners ;  and 
as  it  was  satisfactorily  proved  that  the  former  were  legally  part 
owners  at  the  time  the  articles  were  supplied  by  the  plaintiff,  he 
was  entitled  to  recover ;  and  consequently  that  the  verdict  could 
not  be  disturbed  :  and  more  particularly  so,  as  the  testimony  of 
the  notary  was  immaterial  as  to  the  question  submitted  to  the 

Y  T  2 
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BioHARDsoN  Dallas,  Ch.  J. : 
FiBHSB.  Why  did  you  call  him  as  a  witness,  if  you  did  not  consider  his 

evidence  to  be  material  ?  The  question  was  not,  who  were  the 
legal  owners,  but  to  whom  was  the  credit  originally  given  by  the 
plaintiff;  and  it  appeared  from  his  own  books  that  Bagshaw  and 
Seale  only  were  debited,  and  not  the  defendants.  Independently 
of  this,  I  am  of  opmion  that  there  most  be  a  new  trial,  as  the 
notary  has  since  sworn  that  he  was  mistaken  as  to  one  of  the 
defendants  being  the  person  who  employed  him  to  prepare  the 
bills  of  sale. 

Park,  J. : 

The  plaintiff  had  notice  to  produce  his  books  at  the  trial,  but 
refused  to  do  so.  Copies,  however,  have  been  since  obtained  by 
the  defendants'  attorney,  of  his  order-book  and  journal,  in  the 
latter  of  which,  Bagshaw  and  Seale  only  were  debited.  The 
testimony  of  the  notary  might  have  turned  the  scale  in  the 
[  *6is  ]  *opinion  of  the  jury  ;  but  his  affidavit  has  explained  what  might 
have  appeared  doubtful  at  the  trial,  as  to  who  were  in  fact  the 
ostensible  owners.  Besides,  he  was  examined  on  the  part  of  the 
plaintiff ;  and  as  the  affidavit  since  made  by  him  remains  un- 
answered, I  have  no  doubt  in  saying  that  this  case  must  go  down 
to  a  second  trial. 

BURBOUGH,  J. : 

The  evidence  given  by  the  notary  formed  a  material  part  of 
the  plaintiff's  case;  and  he  has  since  sworn  that  he  was  mistaken 
in  the  testimony  he  gave  at  the  trial.  The  Court  cannot  weigh 
with  nicety  the  preponderance  of  evidence ;  but  I  think  that  on 
this  affidavit,  as  well  as  on  the  merits,  there  must  be  a  new  trial. 

Rule  ahaolute,  costs  to  abide  the  event. 
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LATHBUllT  V.  ARNOLD  and  Another.  1828. 

(8  Moore,  72—79 ;  S.  C.  1  Bing.  217 ;  1  L.  J.,  C.  P.  71.)  AprUSO 

The  plaintiff  in  replevin,  in  justification  of  the  alleged  trespass  of  his  [  72  ] 
cow,  pleaded  a  borough  custom  that  a  person  seised  in  fee  of  the  messuage 
might  demise  the  right  of  common  of  pasture,  independently  of  the  actual 
occupation  of  the  messuage ;  and  that  there  had  been  a  demise  to  him 
according  to  the  custom:  Held,  that  the  plea  was  bad  on  general 
demurrer,  as  the  nature  of  the  custom  should  be  set  out  with  precision 
and  certainty,  and  that  it  should  appear  on  the  face  of  the  plea  whether 
the  demise  was  by  deed  or  not ;  and  it  seems  that  a  custom  to  demise 
such  a  right  by  parol  cannot  be  supported ;  as  it  is  in  the  nature  of  an 
incorporeal  hereditament,  which  cannot  be  demised  without  deed. 

This  was  an  action  of  replevin  for  taking  and  detaining  the 
plaintiffs  cow.  The  defendants  avowed  and  made  cognizance 
[inter  alia]  that  Arnold  [defendant]  was  seised  of  an  ancient 
cottage  or  messuage,  with  the  appurtenances,  in  the  parish  of 
Brackley,  in  the  county  of  Northampton,  to  which  common  of 
pasture  in  the  said  place  in  which,  &c.  was  appurtenant ;  and 
that  because  the  said  cow  was  wrongfully  depasturing  and 
destroying  the  herbage  there,  the  defendants  distrained  her 
damage  feasant.  The  plaintiff  pleaded  [inter  alia]  that  the 
borough  of  Brackley  was  an  ancient  borough,  and  that  there 
were  divers  cottages  in  such  borough,  to  which  the  owner  thereof 
had  a  right  of  common  of  pasture  appurtenant,  on  the  place  in 
which,  &c.  called  Bamland  Common,  for  one  cow,  from  the 
Saturday  before  Whit  Sunday  until  the  feast  of  St.  Martin  ;  and 
that  there  was  a  custom  in  the  borough,  that  the  person  seised 
in  fee  of  those  cottages,  might  grant  or  demise,  and  that  such 
person  had  demised  or  let  the  right  of  common  of  pasture,  either 
together  with  the  cottages,  or  separate  therefrom,  and  distinct 
from  and  independent  of  the  actual  occupation  of  such  cottages ; 
and  that  the  person  accepting  a  demise  of  such  cottages,  or  a 
demise  of  the  right  of  common  of  pasture  appurtenant  to  such 
cottages,  might  in  like  manner  under-let  or  under-demise  such 
right  of  common  during  *the  time  the  person  to  under-letting  or  [  •73  ] 
under-demising  was  entitled  to  such  right  of  common.     That 
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Lathbubt  before  the  time  when,  &c.  the  Archbishop  of  York  and  others 
Abmolp.  were  seised  of  one  of  those  cottages  with  the  appurtenances ; 
and  being  so  seised,  before  the  time  when,  &c.  demised  the  same 
to  one  William  Lathbury,  who,  according  to  the  custom,  imder- 
let  and  under-demised  the  said  right  of  common,  &c.  appurtenant 
to  the  said  last-mentioned  cottage,  to  have  and  to  hold  to  the 
plaintiff  during  the  term  or  period  that  he  the  said  William 
Lathbury  was  entitled  to  the  same.  Wherefore  the  plaintiff 
turned  her  cow  on  the  said  place  in  which,  &c.  *  *  The 
plaintiff  joined  in  demurrer. 

[There  were  arguments  upon  the  point  whether  the  custom 
could  be  supported,  but  they  are  omitted,  as  no  judgment  was 
given  on  the  point.  In  the  course  of  the  argument  the  Court 
suggested  to  the  plaintiffs  counsel  whether  he  should  not  amend 
his  plea,  by  stating  whether  the  alleged  demise  was  by  deed  or 
parol ;  but  after  the  case  had  stood  over  for  this  purpose]  : 


[75] 


Taddy,  Serjt.  for  the  *plaintiff,  insisted  that  the  pleas  were 
sufficient  as  they  stood,  and  that  it  was  enough  for  the  plaintiff 
to  allege  the  custom  to  demise  in  general  terms,  without  stating 
whether  it  was  by  parol  or  by  deed. 

[The  judgment  of  the  Court,  which  was  given  upon  this  point 
only,  is  sufficiently  represented  by  that  of] 

[  7g  ]        Pabk,  J. : 

I  am  of  opinion  that  the  plaintiff  should  have  amended.  It 
must  be  observed,  that  the  distress  was  taken  for  a  certain  beast. 
By  the  common  law,  an  incorporeal  hereditament  cannot  pass 
or  be  demised  but  by  grant  or  deed.  It  has  been  said,  however, 
that  this  was  a  demise  by  custom,  which  takes  it  out  of  the 
general  rule.  But  it  should  have  been  stated  with  certainty  and 
accuracy  whether  the  custom  was  by  deed  or  not,  and  more  par- 
ticularly so,  as  there  could  not  have  been  a  demise  at  common 
law  without  deed ;  and  a  Judge  at  Nisi  Prius  would  enquire  in 
the  first  instance  whether  the  custom  was  by  deed  or  not. 

[  79  ]  [Per  Curiam  :  ] 

Judgment  for  the  defendants. 
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DUNCAN  AND   Others  v.  WORRALL    and   OiHERS.t        1822. 

(10  Price,  31-45.)  Jan.  2% 

A  bill  was  filed  by  underwriters,  against  whom  an  action  had  been  Exche^nier 
brought  upon  certain  policies  of  insurance,  praying  for  (1)  an  answer ;  Chamber, 
(2)  cancelment  of  the  policies ;  (3)  an  injunction  ;  (4)  a  commission  to  [  ^*  J 

examine  witnesses  abroad ;  (5)  further  relief.  On  the  hearing,  the  bill 
was  dismissed  with  costs,  on  the  ground  that  the  matters  alleged 
furnished  a  good  defence  at  law.  The  trial  at  law  proceeded,  and  the 
defendants  (the  plaintiffs  in  equity)  succeeded  in  the  action,  the  jury 
finding  a  verdict  for  them,  on  the  ground  that  the  vessel  insured  was 
not  neutral  property,  as  she  had  been  represented  by  the  insured  to  be. 
The  plaintiffs  in  equity  then  presented  a  petition  for  a  rehearing,  on 
account  of  the  question  of  costs,  founding  the  prayer  of  the  petition  on 
the  ground  of  their  bill  having  been  a  bill  substantially  for  relief  as 
well  as  for  discovery,  because  it  had  prayed  that  the  policy  might  be 
cancelled.  The  LoBB  Chief  Baron,  on  the  rehearing,  after  express- 
ing strong  and  emphatic  reprehension  of  such  a  proceeding  for  such  a 
purpose,  and  lamenting  his  being  under  the  necessity  of  ordering  such 
relief  as  erasing  the  plaintiffs*  names  from  the  policy  would  be,  made 
the  order,  but  without  costs. 

This  was  a  petition  for  a  rehearing,  filed  by  the  plaintiffs, 
whose  bill  had  been  dismissed  with  costs,  under  the  following 
circumstances,  stated  in  the  petition. 

It  alleged  that  the  petitioners  (who  were  underwriters)  had 
filed  a  bill  in  this  Court,  in  June,  1815,  *stating  therein,  that  [  *32 
the  defendants  (who  were  an  insurance  broker,  and  the  assignee 
of  a  bankrupt  trader,  for  whom  he  had  acted)  caused  several 
policies  of  insurance  to  be  opened  at  Liverpool,  from  Charleston 
to  Liverpool,  upon  a  vessel  called  the  Femandina,  represented  to 
be  in  the  port  of  Charleston  (America)  and  to  be  neutral 
property,  valued  at  different  sums  in  the  different  policies,  and 
on  the  goods  on  board  thereof  (cotton  wool)  as  interest  might 
appear  ;  and  that  the  plaintiffs  severally  underwrote  the  said 
policies,  for  various  sums  each ;  that  at  the  time  when  the  said 

t  Cited  by  Stikling,  J.  in  Brook-  636,  643 ;  57  L.  J.  Ch.  1001,  1005.— 
ing  V.  Maudslay  (1888)  38  Ch.  D.      B.  C. 
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DuKCAN  policies  were  opened,  and  before  the  same  were  so  underwritten, 
WoBBALL.  the  broker  produced  and  shewed  to  the  petitioners  a  letter, 
written  to  and  received  by  Km  from  a  merchant  in  America, 
dated  Charleston,  the  material  part  of  which  is  as  follows  : 
"  Some  of  my  friends  here  are  loading  the  fine  Spanish  ship 
Femandina,  Captain  Frehado,  for  your  port,  and  to  your 
address,  as  also  the  whole  of  the  cargo  the  Femandina  is  now 
taking  in  [it  then  described  the  cargo,  and  stated  it  to  be  the 
wish  of  the  shippers  to  insure,  directing  the  broker  to  do  so  at  a 
certain  sum  exclusive  of  premium,  and  to  observe  in  all  cases  to 
value  the  property  at  the  amount  he  should  cover  ;  and  it 
added] :  ''  The  above  to  be  done  against  all  risks  whatever,  at 
and  from  Charleston  to  Liverpool,  with  leave  to  carry  two  setts 
bills  lading,  and  clearances  for  Lisbon.  The  Femandina  is  as 
good  a  vessel,  in  all  respects,  and  as  well  fitted  for  sea,  as  any  in 
[  ♦33  ]  port.  She  was  Spaniard  long  before  the  *war.  The  cargo  will 
be  shipped  as  Spanish  property,  and  a  clever  active  young 
Spaniard  will  be  on  board  to  represent  it.  I  don't  myself 
consider  the  risk  51.  per  cent.  It  is  however  the  wish  of  the 
owners  that  the  whole  is  insured ;  and  you  will  of  course  get 
it  done  on  the  very  best  terms  you  can,  and  by  all  means  be 
careful  in  having  the  policy  worded  as  strongly  as  possible,  so  as 
to  prevent  all  disputes  in  case  of  loss.  If  it  is  possible  to  obtain 
a  licence  for  this  vessel  previous  to  arrival,  by  all  means  do  it  ; 
observing  by  the  way,  that  the  whole  is  neutral  property." 

The  petition  then  stated  that  the  petitioners  (as  they  had  also 
alleged  in  the  bill)  afterwards  discovered  that  the  whole  of  the 
transactions  in  obtaining  their  subscriptions  to  the  policies,  was 
fraudulent,  that  there  never  was  such  a  ship,  that  the  defen- 
dant, Worrall,  the  broker,  and  the  persons  by  whom  he  was 
employed  to  effect  such  insurances,  had  no  interest  therein,  or 
in  her  freight. 

The  bill  had  also  stated  that  the  plaintiffs  had  applied  to  the 
defendant  Worrall,  reque  ting  him  to  deliver  up  the  said  policies 
to  be  cancelled ;  and,  (suggesting  a  pretence  on  the  part  of  the 
defendants,  that  the  insurance  was  a  legal  and  bond  fid^  trans- 
action,) that  the  ship  and  cargo  sailed  from  the  port  of  Charles- 
ton in  January,  1818,  bound  to  Liverpool,  and  had  not  since 
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been  heard  of;  and  that  therefore  the  defendant  Worrall  had      dukoah 
since  brought  an  action  in  the  Court  of  King's  *Bench,  against     woimALL. 
the  plaintiffs  upon  the  said  policies,  as  for  a  total  loss.     It  then       [  *34  ] 
charged,  that  if  ever  there  was  such  a  ship,  neither  the  ship  nor 
goods  on  board  at  the  time  the  insurance  was  effected  were 
neutral  property,  but  that  the  other  defendants,  the  traders,  had 
purchased  the  ship,  or  some  interest  therein,  and  part  of  the 
cargo,  in  America,  with  their  own  money,  and  that  they  were 
British  subjects ;  that  the  importation  into  this  country  of  the 
cargo  insured,  was  at  that  time  illegal,  and  therefore  the  in- 
surance was  illegal,  as  no  licence  had  been  obtained ;  and  that  a 
subject  of  the  United  States  of  America  had  some  interest  in  the 
ship  or  freight,  and  that  America  was  then  at  war  with  England. 
The  bill  also  charged  a  great  variety  of  objections  to  the  right  of 
the  defendants  to  recover  in  the  actions  at  law. 

The  petition  then  proceeded  to  state,  that  the  petitioners  had 
by  their  bill  prayed  that  the  said  defendants  might  answer  the 
premises,  that  the  said  several  policies  might  be  cancelled,  and 
that  the  defendants  might  be  restrained  by  injunction  from  pro- 
ceeding in  the  said  actions  so  commenced  against  the  petitioners, 
or  any  of  them,  in  respect  of  the  said  policies ;  [the  bill  had  also 
prayed  a  commission  for  the  examination  of  witnesses  in  America, 
and  elsewhere  beyond  seas,]  and  for  such  further  relief  as  the 
nature  of  the  case  might  require. 

The  petition  also  alleged  that  the  defendants  filed  their  answer 
in  1817  to  the  petitioner's  bill,  *wherein  they  (defendants)  stated  [  *$b  ] 
that  the  ship,  at  the  time  of  her  sailing  and  being  insured,  was  a 
Spanish  ship,  according  to  the  colonial  laws  of  Spain,  inasmuch 
as  she  was  commanded  by  a  Spanish  captain,  and  navigated 
under  Spanish  colours,  and  had  Spanish  sailors  on  board :  that 
she  was  before,  and  at  that  time,  the  sole  property  of  British 
subjects  resident  in  London,  in  partnership  in  trade;  that  an 
agent  of  the  partners  having  collected  a  considerable  sum  due  to 
them  in  America,  had  purchased  wool  there,  which  he  had 
shipped  on  board  the  said  vessel  for  England;  and  that  the 
whole  having  been  insured  according  to  the  advice  in  the  before- 
mentioned  letter,  was  afterwards  totally  lost  by  peril  of  the  seas ; 
and  that  England  was  then  in  amity  with  Spain,  and  at  war  with 
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DuKCAN      America,  but  no  licence  had  been  obtained  for  importing  the 

WoBBALL.    cargo  of  cotton  wool. 

The  petition  finally  stated,  that  the  cause  came  on  to  be  heard 
before  the  Lord  Chief  Baron,  on  bill  and  answer,  and  that  the 
said  bill  was  dismissed  oat  of  the  Court  with  costs ;  t  and» 
submitting,  that  the  petitioners  were  aggrieved  by  that  decree, 
as  they  were  entitled  to  the  relief  prayed,  inasmuch  as  the  said 
policies  were,  under  the  circumstances,  void  as  against  them,  and 
ought  to  be  delivered  up  to  them  to  be  cancelled,  with  costs ;  they 
therefore  prayed  a  rehearing. 

3«  ]  Martin  and  Spence,  in  support  of  the  petition,  urged,  that 

as  the  petitioner's  bill  was  a  bill  not  for  a  discovery  and  an 
injunction  merely,  but  for  relief,  they  were  entitled  to  have  the 
cause  brought  to  a  hearing,  in  order  that  the  policies  might  be 
ordered  to  be  delivered  up  to  be  cancelled,  if  the  parties  chose  to 
proceed  to  a  hearing  for  that  purpose.  They  submitted,  that  as 
it  appeared  from  the  answer  that  the  representation  of  the  vessel 
being  neutral  property  was  untrue,  the  policies  were  effected 
under  a  misrepresentation,  and  therefore  void,  and  ought  conse- 
quently to  be  delivered  up  to  be  cancelled.  In  the  case  of  Law 
V.  Law,  I  a  bond  given  in  consideration  of  procuring  an  office  in 
the  excise,  was  decreed  to  be  delivered  up  to  be  cancelled.  In 
this  case  the  result  of  the  action  in  the  Court  of  King's  Bench 
was,  that  the  Coubt  held,  on  a  special  case,  that  a  nonsuit  ought 
to  be  entered,  on  the  ground  that  it  did  not  appear  that  the  ship 
was  a  neutral  ship,  and  within  the  protection  of  the  orders  in 
council.  Upon  that  ground,  too,  the  plaintiffs  in  equity  are 
entitled  to  have  the  instruments  delivered  up ;  as  an  instrument 
signed  under  mistake  or  misrepresentation,  although  void,  will  not 
be  suffered  to  remain  in  the  hands  of  the  party  who  has  so 
unduly  obtained  it,  although  it  may  be  void.  Byne  v.  Viviauy^ 
Bromley  v.  Holland.\\     They  urged  also,  that  the  question  of  the 

t  The  bill  was  dismissed,  on  the  ferenoe  of  the  Court, 

ground  that  it  was  founded  on  mat-  X  Forrester,  140. 

ters  which,  if  true,  afforded  a  defence  §  5  B.  B.  126  (5  Yes.  604). 

to  the  action  at  law ;  and  therefore  ||  6  B.  B.  58 ;  14  B.  B.  213  (7  Yes. 

there  was  no  equity  on  the  part  of  3,  16,  19 ;  G.  Cooper,  9). 
the  plaintiif  to  warrant  the  inter- 
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inBtroment  being  void,  was  a  question  depending  on  circum-      Dukoan 
stances,  and  often  purely  a  question  at  law.  Wobball. 

(The  Lord  Chief  Baron  enquired  if  there  could  be  any  [  37  ] 
instance  produced  of  a  bill  for  a  discovery  and  an  injunction  by 
underwriters  in  a  case  of  this  sort,  having  been  brought  to  a 
hearing,  and  proceeding  to  a  decree ;  stating,  that  in  all  his 
practice  in  this  Court,  he  had  never  known  it ;  for  that  such 
suits,  frequently  as  they  have  occurred  here,  have  never  been 
followed  up.) 

In  Jervig  v.  White, ^  the  Court  ordered  an  instrument  to  be 
delivered  up,  although  it  might  be  the  subject  of  an  action ;  and 
in  that  case  the  Lord  Chancellor,  giving  judgment,  says,  *'  In 
the  great  variety  of  suits  in  the  Court  of  Exchequer,  upon 
policies  of  insurance,  which,  from  the  frame  of  the  bill,  could  not 
be  for  discovery,  though  treated  as  such,  but  suits  for  relief,  I 
agree  with  the  opinion  of  Lord  Chief  Baron  Eyre,  that  the 
Court  could  not  relieve  itself  from  ordering  the  instrument  to  be 
delivered  up,  if  the  parties  chose  it,  instead  of  the  arrangement 
that  now  takes  place.  With  respect  to  suits  for  notes  of  hand, 
bonds,  &c.  that  sort  of  course  has  been  taken ;  but  it  is  only 
within  twelve  or  fourteen  years  that  it  has  been  so  general.  It 
is  said,  you  can  try  everything  at  law,  the  discovery  having  been 
given.  But  I  have  considerable  doubt  whether  there  is  not 
sufficient  ground  for  the  plaintiff  to  say  that,  after  he  has 
tried  an  action ;  still,  if  he  chooses,  the  instrument  is  to  be 
delivered  up ; "  and  the  remainder  of  the  judgment  much 
strengthens  that  reasoning. 

(The  Lord  Chief  Baron  :  I  am  quite  satisfied  that  the  Lord        [  33  ] 
Chancellor  has  entirely  mistaken  the  opinion  of  the  Lord  Chief 
Baron  Etre  in  that  respect,  and  I  speak  from  great  experience 
in  this  Court  during  the  time  that  he  presided  in  this  Court.) 

In  Kemp  v.  Priori  also,  the  Lord  Chancellor  says,  "Demands 
have  frequently  been  recovered  in  equity,  which  now  could  be 

t  6  E.  E.  26  (6  Ves.  738 ;  7  Vee.  J  7  Ves.  237,  249. 

413). 
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DuHOAv  without  difficulty  recovered  at  law;  as  in  the  case  in  the 
WoBRALL.  Exchequer  upon  policies  of  insurance ;  and  others  in  which  you 
may  recover  money  that  the  policy  of  the  law  would  not  permit 
to  be  paid,  as  payments  upon  a  marriage  brocage  contract.  If  a 
bill  was  filed  for  such  a  purpose,  and  requiring  a  commission,  it 
could  not  be  met  by  demurrer,  or  otherwise,  with  the  objection 
that  the  plaintiff  might  obtain  the  relief  at  law."  And  in 
Bromley  v.  Holland.^  the  Lord  Chancellor  says,  "It  is  not 
possible  to  maintain  that  the  ancient  jurisdiction  is  destroyed 
by  the  courts  of  law,  for  the  first  time  taking  cognizance  of  that 
subject  *  *  So  upon  bills  to  have  void  pohcies  of  insurance 
delivered!  up,  which  in  the  cases  in  the  Court  of  Exchequer  is 
always  prayed,  and  which  may  be,  though  they  are  not  usually, 
followed  up  to  a  decree  upon  this  principle ;  that  it  is  not  un- 
wholesome that  an  instrument  should  be  deUvered  up,  upon 
[  •89  ]  which  a  demand  may  be  *vexatiously  made,  as  often  as  the 
purpose  of  vexation  may  urge  the  party  to  make  it." 

(The  Lord  Chief  Baron:  In  speaking  of  the  cases  in  the 
Court  of  Exchequer,  the  Lord  Chancellor  must  have  meant  to 
advert  to.  the  filmg  merely  of  such  bills  here,  for  I  am  quite  sure 
that  there  was  no  instance  (for  forty  years  at  least  I  can  speak 
as  within  my  own  knowledge)  of  any  one  such  bill  having  been 
followed  up  to  a  decree  in  this  Court.) 

They  also  cited  Lord  Bedesdale*s  Treatise,  for  the  doctrine 
there  on  this  point;  and  the  cases  of  Nolle  v.  Garland^  and 
AUan  V.  Attwood,\\  relying  particularly  on  the  latter,  as  an 
authority  that  such  bills  were  substantially  bills  for  relief,  as 
well  as  for  discovery. 

Jervis  and  Meirivale^  opposing  the  petition,  urged,  that  as 
the  object  of  it  was  merely  to  obtain  costs,  the  Court  would  not, 

t  6  B.  B.  at  p.  64  (7  Yes.  21).  8  Price,  522.  That  case  was  not  then 

X  The  Mayor  and  Commonalty  of  published.    It  will  be  found,  by  the 

CclcheaUr  y.  Lowten^  12  B.  B.  216  report,  that  the  question  made  there 

(1  V.  &  B.  226,  244).  was,  whether  such  a  bill  were  de- 

§  19  Yes.  372 ;  G.  Coop.  222.  murrable  to,  as  being  a  bill  for  a 

II  1  Madd.  344,  and  19  Yes.  S.  0. ;  discovery  praying  relief. 
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in  a  case  of  this  sort,  for  that  purpose  alone,  proceed  to  a  dukcak 
rehearing  of  the  cause,  in  order  that  a  void  policy,  declared  to  womall. 
be  80  by  a  court  of  law,  might  be  given  up  to  be  cancelled; 
which,  if  it  were  relief,  was  so  merely  nominal,  as  that  if  the 
attempt  should  succeed,  there  could  be  no  case  put  wherein  some 
insubstantial  *relief  might  not  be  suggested  and  prayed  for  that  F  '^O  ] 
very  purpose.  The  utmost  relief  that  the  interposition  of  the 
Court  could  amount  to  would  be  by  an  order  in  the  nature  of  a 
perpetual  injunction  ;  and  if  such  bills  were  to  be  considered  as 
bills  substantially  for  relief,  the  principle  of  allowing  the  defen- 
dant's costs  on  a  bill  filed  against  him  for  a  discovery,  would  be 
rendered  inapplicable  to  such  bills  when  filed  by  underwriters  in 
actions  against  them  on  policies  of  insurance ;  at  least  wherever 
the  expedient  should  be  resorted  to  of  introducing  a  prayer  for 
cancelling  the  policy,  and  for  relief,  which  they  urged  ought  not 
to  be  permitted. 

They  also  urged,  that  it  was  matter  of  great  doubt,  whether 
the  Court  ought  to  order  the  relief  prayed,  and  the  instrument 
to  be  delivered  up  to  be  cancelled ;  that  the  better  opinion 
seemed  to  be,  that  they  ought  not,  unless  in  some  very  few  par- 
ticular instances,  under  certain  circumstances,  and  that  also 
upon  terms.  In  one  part  of  the  judgment  in  the  case  of  Bromley 
V.  HoUand,\  the  Lobd  Chancellob  says,  speaking  of  the  cases 
on  policies  of  insurance  in  this  Court,  that  they  are  not  usually 
followed  up  by  a  decree,  and  not  unless  the  instrument  is  such 
that  a  demand  may  be  often  vexatiously  made  upon  it.  And  in 
the  same  case,!  on  a  previous  occasion,  the  Masteb  *of  the  [*41] 
Bolls  observes,  ''  I  do  not  deny  that  in  some  cases,  in  order  to 
avoid  suits,  and  to  prevent  the  party  being  harassed,  equity  will 
order  the  instruments  that  may  be  the  subject  of  those  suits,  to 
be  delivered  up  :  but  those  cases  are  very  rare,  and  the  relief  is 
always  upon  terms."  The  note  in  Lord  Bedesdale's  Treati8e,§ 
also  suggests  a  doubt  of  the  jurisdiction  of  equity  in  that  respect, 
except  in  very  particular  cases  of  probable  mischief  arising  from 
the  party  being  permitted  to  retain  the  instrument  in  his  pos- 
session.   In  this  case,  the  policy  having  been  declared  void  by 

t  6  B.  E.  at  p.  W  (7  Vee.  21).  §  Page  104,  n.  (c). 

X  6  Yes.  618. 
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Duncan      the  verdict  at  law,  cannot  be  used  prejudicially  to  the  plaintiiBfe 

WoRBALL.    i^  equity ;  and  if,  at  a  future  time,  the  defendants  should   be 

furnished  with  better  evidence  of  the  neutrality  of  the  vessel, 

they  would  then  be  entitled  to  sue  on  the  policy,  and  it  would  be 

injustice  to  deprive  them  of  the  means  on  this  bill. 

The  Lobd  Chief  Baron  (dispensing  with  the  reply,  which,  his 
Lordship  observed,  he  did  with  considerable  reluctance 
and  regret)  delivered  his  opinion  to  the  following  effect : 

I  am  now  to  consider  this  case  entirely  by  itself,  and  without 
reference  to  anything  which  may  have  passed  at  the  trial  of  the 
action  at  law,  or  the  result  of  it ;  for  nothing  which  occurred 
upon  that  occasion  has  been  brought  before  me  by  this  petition. 
[  *42  ]  [Having  stated  the  circumstances  of  the  *case] :  If  the  charges 
brought  forward  by  the  bill  could  be  substantiated,  there  can  be 
no  doubt  but  that  they  would  make  out  a  case  amounting  to  a 
misrepresentation,  on  the  part  of  the  defendants,  of  the  circum- 
stances under  which  the  plaintiffs  were  induced  to  underwrite 
the  policies ;  and  if  it  can  be  proved  in  any  case,  that  a  party, 
plaintiff  in  a  suit  for  cancelling  an  instrument,  executed  it  under 
a  misrepresentation  of  which  the  defendant  may  have  been 
guilty,  whereby  he  has  been  led  to  do  so,  a  Court  of  Equity  will 
certainly  not  suffer  him  to  keep  that  instrument  in  his  posses- 
sion ;  and  on  this  plain  principle — that  where  the  paper  never 
would,  but  for  such  misrepresentation,  have  come  to  his  hands, 
and  the  party  has  been  imposed  on,  and  his  signature  or  seal 
obtained  from  him  by  means  of  a  fraud,  or  such  conduct  as  in 
equity  is  considered  fraud,  he  cannot  be  suffered  to  retain  it  in 
his  possession.  Much  has  been  floating  in  my  mind  during  this 
discussion,  as  to  what  was  formerly  thought  to  be  the  proper 
course  in  all  these  cases  ;  and  I  am  actuated  more  by  what  has 
occurred  within  my  own  knowledge  when  I  practised  very  much 
in  this  Court  long  ago,  than  by  any  other  means  which  I  now 
have  of  disposing  of  this  question.  I  remember  that  Lord 
Chief  Baron  Eybe,  who  was  always,  we  know,  considered  to  be  a 
strong-headed  man,  used  to  say  that  he  considered  bills  for 
discovery  and  injunction  by  underwriters,  in  these  cases,  as  being 
filed  for  the  most  part  merely  with  a  fraudulent  intention  to 
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create  delay ;  and  I  never  remember  one  to  have  been  acted  on      djjvojls 
further  than  the  dissolving  of  the  injunction ;  *but  I  have  some     wobball. 
recollection  of  costs  being  applied  for  in  one  case,  and,  as  I       ['^s]' 
think,  on  this  very  ground,  because  there  was  a  prayer  for  relief 
in  the  bill ;  and  they  were  refused.     On  that  occasion,  the  Court 
expressed  its  strong  resentment  against  the  introduction  of  such 
a  prayer  for  relief,  as  having  been  introduced  for  the  purpose  of 
founding  such  an  application,  and  in  order  to  effect  a  fraudulent 
evasion  of  costs,  which  would  otherwise  have  fallen  on  the 
plaintiff ;  and  I  myself  entertain  the  same  feeling  on  the  present 
case. 

Now,  let  me  suppose  that  the  defendants,  when  they  had  put 
in  their  answer,  and  were  entitled  to  move  to  dissolve  the  injunc- 
tion, had  not  done  so,  for  any  reason  which  they  might  have  had. 
In  that  case,  the  cause  must  have  gone  on  to  a  hearing ;  and  if 
the  plaintiffs  had  shewn  sufficient  equity,  the  Court  would  either 
have  sent  the  case  to  a  trial  by  a  jury,  in  order  to  be  rightly 
informed  of  the  facts,  if  doubtful,  or  they  would  have  decided  it 
at  once  on  the  evidence  before  them,  if  they  could  do  so  without 
an  issue.  The  result,  however,  of  my  sending  the  parties  to  an 
action  at  law,  would  be,  that  it  would  come  back  again  to  me  on 
the  return  of  the  postea ;  and  if  I  were  then  satisfied,  I  must  act 
upon  the  postea.  That  would  be  by  a  decree,  which  would  most 
probably  get  rid  of  the  instrument,  the  question  of  the  validity 
of  which  was  the  cause  of  my  sending  it  to  a  jury ;  and  in  that 
case,  I  must  have  decreed  accordingly. 

It  has  been  much  pressed,  that  the  question  of  the  instrument,  [  44  ] 
the  subject-matter  of  the  suit,  being  void,  or  not,  was  a  question 
for  the  Court  of  law.  Undoubtedly  it  was ;  and  if  no  action  on 
the  policy  had  been  tried,  it  would  ultimately  have  come  to  the 
same  thing  :  for  I  should,  in  a  case  of  doubt  upon  the  evidence, 
have  sent  it  to  a  jury,  to  have  satisfied  myself  of  the  fact ;  and 
if  their  verdict  had  been  against  the  instrument,  or  if,  upon  the 
evidence  before  me,  I  could  have  decided  that  the  defendants' 
possession  of  it  was  the  effect  of  misrepresentation  on  the  part  of 
the  person  who  had  obtained  it,  and  claimed  to  avail  himself  of  it, 
I  must  have  ordered  the  paper  to  be  delivered  up  to  be  cancelled. 
A  jury  or  Court  of  law  could  not  make  any  such  order ;  but  if  a 
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DiTNCAn  jury  should,  by  their  verdict,  declare  the  instrument  to  be  such 
WoBRALL.  ^^  instrument,  or  obtained  under  such  circumstances  as  the 
party  ought  not  to  be  allowed  to  enforce  it,  or  make  any  use  of 
the  possession  of  it,  ought  I  not  to  adopt,  in  that  case,  the  same 
course  as  I  should  have  pursued  if  I  had  myself  so  decided  upon 
the  evidence  before  me,  without  the  assistance  of  a  jury. 

I  am  therefore  driven,  however  unwilling  I  am  to  do  so,  to 
accede  to  this  application  for  a  rehearing ;  and  the  result  will 
necessarily  be,  that  this  document  must  be  ordered  to  be  delivered 
up,  but  without  costs. 
[  *45  ]  I  am  glad  that  this  matter  has  been  discussed  *here,  as  it  has 

given  me  an  opportunity  of  expressing  an  opinion  on  it,  which 
may  be  useful,  however  sorry  I  may  be  to  determine  the  point  as 
I  feel  myself  compelled  to  do.  This  is  the  first  application  of  the 
kind  that  I  ever  remember  to  have  seen,  during  an  experience  of 
forty-two  years,  and  I  hope  and  trust  it  will  be  the  last ;  for  if  it 
should  be  likely  to  occur  again,  something  ought  to  be  done  in 
order  to  protect  suitors  in  the  circumstances  of  these  defendants 
from  the  evil  consequences  of  such  a  proceeding. 

It  was  suggested,  that  it  might  be  sufficient  if  the  names  of  the 
plaintiffs  were  ordered  to  be  erased  from  the  policies.  The  Court 
ultimately  made  the  following 

Order. 

Let  the  decree  be  varied  by  striking  out  so  much 
of  the  same  as  directs  the  bill  to  stand  dis- 
missed with  costs,  and  instead  thereof,  let  tbe 
defendants'  names  be  struck  off  the  policy  in  the 
bill  mentioned,  so  far  as  regards  the  matters  in 
question. 

No  costs  to  either  party ;  the  deposit  made  on  filing  the 
petition,  to  be  returned  to  the  plaintiffs. 


▼OL.  XXIV.]  1822.    EX.     10  PRICE,  850.  706 


HENEAGE  v.  LOKD  ANDOVEE. 

(10  Price,  230—305.) 

MEEEDITH  v.  HENEAGE. 
(House  op  Lords.) 
(10  Price,  306-316.) 

[Thbsb  cases  are  sufficiently,  and  more  succinctly,  reported  in 
1  Simons  (1824^1827),  and  will  be  dealt  with  in  the  corresponding 
place  in  B.  B.j 


HENEAGE  r.  LOED   ANDOVEE. 

(Exchequer  Chamber.) 
(10  Price,  316—326.) 

[Another  branch  of  the  same  case  contained  in  this  report  is 
also  reported  in  8  Young  &  Jervis,  which  is  the  report  usually 
cited.  This  is  likewise  held  over  to  be  dealt  with  in  the  appro- 
priate place.] 


THE  ATTOENEY-GENEEAL  v.   BUEEIDGE  and         1822. 

^  Feh.  23. 

Others.  — 

(Case  op  Portsmouth  Harbour.)  .     • 

(10  Price,  350—377.) 

The  Crown  may  grant  by  letters  patent  to  a  corporation,  a  town  and 
borough,  being  caput  portuBt  as  Portsmouth,  and  all  the  lands  between 
the  high  and  low  water  marks :  but  this  subject-matter  of  grant,  as 
being /tM  privatum  in  the  King,  must  be  subject  to  theyiM  pullicam  or 
public  right  of  the  King  and  people,  to  the  easement  of  passing  and 
repassing  both  over  the  water  and  the  land. 

Obstructions  to  such  a  right  may  be  a  nuisance. 

The  question  of  nuisance  is  matter  of  fact. 

An  information  by  English  biU  was  in  this  case  filed  by  his 
Majesty's  Attomey-Qeneral  on  the  behalf  of  the  Crown,  praying 
R.R. — ^voL.xxrv.  z  z 
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Att.-Gkn.  ''  that  the  defendants  might  set  forth  what  right  and  interest  they 
BuBEiDOB.  claimed  in  the  wharf  or  quay,  warehouse,  and  other  erections  and 
works  (in  the  pleadings  mentioned),  or  any  of  them,  and  how  they 
make  out  the  same ;  and  that  they  might  be  restrained  by  the 
order  and  injunction  of  the  Court  of  Exchequer  from  raising  or 
making  any  erections,  buildings,  or  works  on  the  ground  within 
the  harbour  of  Portsmouth,  between  high  and  low  water  marks ; 
and  that  the  said  wharf  or  quay,  warehouse,  and  other  erections 
and  works  so  made  and  created  by  defendant,  William  Burridge 
the  elder,  as  charged  in  the  pleadings,  might  be  abated  and 
removed;  and  that  the  said  harbour  might  be  restored  to  its 
ancient  condition,  so  that  the  sea  may  again  flow  and  reflow  over 
the  piece  or  parcel  of  ground  mentioned  in  the  bill,  in  the  same 
manner  as  the  sea  flowed  and  reflowed  over  the  same  before  the 
said  defendant,  William  Burridge  the  elder,  began  to  make  such 
wharf  (&c.)  as  (&c.)  from  time  (&c.) :  and  that  the  same  might  be 
open  and  common  for  the  passage  and  repassage,  anchorage, 
mooring,  and  lying  of  his  Majesty's  ships  and  vessels,  and  other 
ships  and  vessels,  as  the  same  was  before  the  erection  and  making 
of  such  nuisance :  and  for  further  relief." 

[  361  ]  The  information  stated  that  by  the  royal  prerogative  the  sea 

and  sea  coasts  round  this  kingdom  as  far  as  the  sea  flows  and  re- 
flows  between  the  high  and  low  water  marks,  and  all  the  ports 
and  havens  of  this  kingdom,  belong  to  his  Majesty  [and  such 
ports  and  havens  ought  to  be  preserved  for  the  use  of  his 
Majesty*s  ships  and  vessels,  and  the  ships  and  vessels  of  all  his 
Majesty's  subjects  and  others,  so  that  all  persons  may  resort  to 
or  from  the  same] ,  and  his  Majesty  hath  the  right  of  superinten- 
dence and  prerogative  over  the  same,  for  the  safety  of  the  realm 
and  the  benefit  of  commerce,  and  for  the  common  use  and  enjoy- 
ment of  all  persons  resorting  thereto,  and  to  protect  and  preserve 
the  same  from  all  nuisances  and  obstructions  whatsoever. 

That  the  harbour  of  Portsmouth,  in  the  county  of  Southamp- 
ton, is  an  arm  of  the  sea,  where  the  tide  flows  and  reflows 
for  many  miles  up  into  the  country,  and  the  same  is  very  useful 
for  the  safe  riding  of  his  Majesty's  ships  of  war  and  other  ships 

r  9352  1       and  vessels,   and  is  and   hath  been  from  time  ^whereof  the 
memory  of  man  is  not  to  the  contrary,  a  public  port  and  sea 
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mart  for  the  resort  of  all  persons  with  their  goods,  wares,  and  ATT.-Gmr. 
merchandises,  in  the  same  manner  as  other  ports  and  harbours  bubbidgb. 
within  his  Majesty's  realm,  and  that  in  or  near  the  said  harbour 
is  a  dock  or  yard  belonging  to  his  Majesty  for  the  building, 
repairing,  or  refitting  ships  of  war  for  his  Majesty's  service,  and 
also  for  providing  stores  for  such  of  his  Majesty's  ships  as  shall 
come  there  or  be  in  want  thereof,  and  certain  parts  of  the  said 
harbour  are  used  for  the  mooring  of  his  Majesty's  ships,  and  are 
called  the  King's  Moorings. 

That  the  erecting  of  any  wharf  or  quay,  warehouse,  or  other 
buildings  in  any  part  of  the  said  harbour  between  the  high  and 
low  water  marks^  or  the  making  of  any  projection  from  the 
shore  into  the  said  harbour,  or  the  preventing  the  water  from 
flowing  or  reflowing  over  the  land  where  it  formerly  flowed  and 
reflowed,  will  be  a  great  prejudice  to  the  said  harbour,  and  by 
degrees  block  up  or  much  narrow  and  incommode  the  navigation 
there  and  the  passage,  repassage,  anchorage,  mooring,  and  lying 
of  vessels,  and  particularly  by  obstructing  the  flux  and  reflux  or 
lessening  the  force  of  the  tide,  and  in  process  of  time  may  entirely 
destroy  the  said  harbour,  and  so  far  prejudice  and  annoy  the 
same,  that  his  Majesty's  ships  and  vessels  and  other  vessels  of 
bis  subjects  will  not  be  able  to  come  into  or  go  out  of  the  said 
harbour,  or  to  lie  there  with  safety,  and  particularly  *may  form  [  ♦368  ] 
a  bar  of  mud  without  the  harbour  mouth,  or  block  and  choke  up 
the  entrance  of  the  said  harbour. 

[That  there  is  a  certain  arm,  or  part  of  the  said  harbour  of 
Portsmouth,  on  the  Portsmouth  side  thereof,  called  the  Camber, 
which  lies  within  the  victualling  and  town  quays,  between  the 
back  part  of  the  east  and  north  sides  of  the  Point  of  Portsmouth 
and  the  town  of  Portsmouth ;  and]  that  William  Burridge  the  elder, 
of  Portsmouth  aforesaid,  one  of  the  defendants  after  named,  hath 
lately,  that  is  to  say,  some  time  in  the  year  1808,  erected  and 
built,  or  caused  to  be  erected  and  built,  on  the  mud  land  between 
the  high  and  low  water  marks,  in  the  said  arm  or  part  of  the 
said  harbour  called  the  Camber,  part  of  a  large  warehouse, 
containing  in  width  on  the  east  part  thereof,  78  feet  or  there- 
abouts ;  on  the  west,  extending  in  a  diagonal  or  angular  line, 
74  feet  or  thereabouts ;  on  the  north,  24  feet  or  thereabouts ; 

EE  2 


708  1822.    EX.     10  PRICE,  858—855.  [b.b. 

ATT.-QEK.  and  on  the  south,  15  feet  or  thereabouts ;  and  bounded  on  the 
BuRBiDGK.  ^st  by  a  wharf  called  the  Baltic  Wharf,  erected  on  pfles  driven 
into  the  mud  land  of  the  said  harbour  as  hereinafter  mentioned ; 
on  the  west  by  the  other  or  remaining  part  of  the  said  warehouse 
above  the  high  water  mark ;  on  the  north,  by  other  mud  land 
inclosed  by  piles  in  the  said  harbour  as  hereinafter  mentioned ; 
and  on  the  south  by  a  shed  built  on  piles  on  the  said  mud  land 

[  *364  ]  as  after  also  mentioned ;  and  said  William  Burridge  the  *elder, 
also,  in  or  about  the  year  1808,  made  and  erected,  or  caused  to 
be  made  and  erected,  on  the  mud  land  between  the  high  and  low 
water  marks  in  the  said  arm  or  part  of  the  said  harbour  at 
Portsmouth,  called  the  Camber,  a  wharf  or  quay  (called  the 
Baltic  Wharf  or  Quay)  of  plank  on  piles  driven  into  the  said 
mud  land,  extending  from  the  said  east  side  of  said  warehouse 
towards  said  low  water  mark  in  said  harbour,  and  which  wharf 
is  of  the  following  dimensions,  that  is  to  say,  in  length  from 
east  to  west  on  the  north  and  south  side  thereof  92  feet  6  inches 
or  thereabouts,  and  in  width  from  north  to  south  at  the  east 
end  thereof  72  feet  or  thereabouts,  and  at  the  west  end  thereof 
78  feet  or  thereabouts,  and  bounded  on  the  west,  north,  and 
south  by  mud  land  enclosed  with  piles  as  after  mentioned  in  the  said 
harbour  between  high  and  low  water  marks,  and  on  the  east  by 
the  said  part  of  the  said  warehouse  so  situate  below  the  high  water 
mark  as  aforesaid ;  and  said  William  Burridge  the  elder,  also, 
in  or  about  the  year  1808,  erected  and  built,  or  caused  to  be 
erected  and  built,  on  said  wharf  or  quay,  a  storehouse  of  wood 
and  certain  offices  adjoining  the  same,  and  he  also  erected  or 
built,  or  caused  to  be  erected  and  built,  on  the  mud  land  between 
high  and  low  water  marks  there,  a  shed  adjoining  to  and  on  the 
south  side  of  said  wharf  or  quay;  and  said  William  Burridge 
the  elder,  also  in  or  about  the  year  1808,  fixed  a  ship  or  vessel 
on  the  mud  land  on  the  north  side  of  said  wharf  or  quay,  and 
between  said  high  and  low  water  marks,  in  said  harbour,  and  he 

r  *366  ]  converted  such  *ship  or  vessel  into  a  storehouse ;  and  said 
William  Burridge  the  elder  also,  in  or  about  the  year  1808,  caused 
a  boom  and  piles  to  be  placed  on  the  mud  land  of  said  harbour 
between  the  high  and  low  water  marks  there  around  the  whole 
of  said  wharf  and  premises,  including  said  ship  or  vessel,  which 
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boom  and  piles  form  an  inclosare  of  a  large  space  of  ground ;  viz.  Att.-Gbk. 
50,084  square  feet  or  thereabouts,  and  such  inclosure  is  used  by  bubbidob. 
the  said  William  Burridge  the  elder  as  a  timber  pound,  and 
extends  in  length  from  east  to  west  on  the  north  side  thereof, 
808  feet  or  thereabouts,  and  on  the  south  side  thereof,  286  feet 
or  thereabouts,  and  in  breadth  at  the  east  end  thereof,  186  feet 
or  thereabouts,  and  at  the  west  end  thereof,  174  feet  or  there- 
abouts, and  is  bounded  on  the  east  by  the  high  water  marks  of 
the  Point  at  Portsmouth,  and  on  the  west,  north,  and  south,  by 
other  mud  land  of  said  harbour. 

That  at  all  times  previous  to  the  erection  and  making  of  such 
wharf  or  quay,  and  other  erections  and  works,  the  sea  at  spring 
tides  flowed  and  reflowed  over  the  soil  between  high  and  low 
water  marks  on  or  in  which  such  wharf  or  quay,  warehouse  and 
other  erection  and  works,  are  erected  and  made,  and  up  to  the 
high  water  marks  or  shore  at  Portsmouth  aforesaid,  and  at  neap 
tides  the  sea  always  flowed  over  the  same,  or  the  greatest  part 
thereof;  and  his  Majesty's  ships  of  war,  and  other  ships  or 
vessels  and  boats,  and  all  ships,  vessels,  and  boats  of  his 
Majesty's  *subjects  and  others,  had  free  passage  over  such  soil  L  'sse  ] 
when  covered  with  water,  and  did  or  might  cast  anchor  and  lie 
there  or  otherwise  use  and  enjoy  the  same  in  such  manner  as 
any  other  part  of  the  arm  of  the  sea  aforesaid  between  high  and 
low  water  marks  has  been  used  or  enjoyed,  or  has  been  free  and 
open  for  the  passage  and  repassage,  anchorage,  and  lying  of  ships 
or  vessels  and  boats  at  any  time  before  the  said  erections  and 
works  were  begun  to  be  erected,  and  there  was  not  any  erection, 
building,  or  other  thing  whatsoever,  which  could  prevent  the 
flowing  and  reflowing  of  the  sea  on  or  over  the  soil  between  the 
high  and  low  water  marks  on  or  in  which  such  wharf  or  quay, 
warehouse,  and  other  erections  and  works  have  been  erected  and 
made  as  aforesaid,  or  could  prevent  the  passage  and  repassage, 
anchoring,  and  lying  of  ships  and  vessels  on  or  over  such  soil,  or 
the  free  use  and  enjoyment  thereof  when  covered  with  water  as 
part  or  parcel  of  the  harbour  or  port  of  Portsmouth  aforesaid. 

That  said  wharf  or  quay,  warehouse,  and  other  erections  and 
works,  which  have  been  so  erected  and  made  as  aforesaid,  are  in 
their  present  state^  and  if  continued  will  be,  a  great  nuisance  and 


710  1822.    EX.     10  PEICE,  856—858.  [k.e. 

Att^bh.  injury  to  said  harbour,  and  will  also  be  an  obstruction  to  a 
BmmiDOB.  quantity  of  water  proportionable  to  their  dimensions  coming  into 
and  going  out  of  said  harbour  on  such  flux  and  reflux  of  the  tide, 
and  thereby  prevent  a  great  scouring  and  cleaning  of  the  lower 
parts  of  the  channel  of  said  harbour  of  soilage  there,  and  greatly 
[  *367  ]  endanger  the  loss  of  *8aid  harbour ;  and  if  similar  erections  and 
works  shall  be  made  in  all  parts  of  said  harbour  between  high 
and  low  water  marks,  the  same  will  entirely  destroy  said  harbour 
or  render  said  harbour  useless,  so  that  his  Majesty's  ships  of  war 
and  other  ships  and  vessels  of  burthen  will  not  be  able  to  come 
into  and  go  out  of  the  same  as  they  have  always  used  to  do,  or  if 
such  ships  or  vessels  should  be  able  to  come  into  or  go  out  of 
said  harbour,  the  same  will  not  be  able  to  remain  long  there  or 
ride  with  any  safety. 

That  soon  after  said  William  Burridg6  the  elder  began  to 
make  such  wharf  or  quay,  warehouse,  and  other  erections  and 
works,  he  had  notice  from  the  principal  officers  and  commission- 
ers of  the  navy,  and  others  by  their  order,  that  such  erections 
and  works,  if  completed,  would  be  injurious  to  said  harbour,  and 
he  was  required  to  desist  from  making  such  buildings  and 
obstructions ;  but  said  William  Burridge  the  elder  disregarded 
such  notice,  and  he,  notwithstanding  such  notice,  completed  said 
wharf  or  quay,  warehouse,  and  other  erections  and  works. 

That  said  William  Burridge  the  elder,  after  he  had,  in  defiance 
of  said  notice,  completed  said  wharf  or  quay,  warehouse,  and 
other  erections  and  works,  was  served  with  notice,  bearing  date 
the  4th  day  of  October,  1813,  from  the  Solicitor  of  the  Admiralty, 
or  his  agent  at  Portsmouth,  whereby  said  William  Burridge  was 
[  *868  ]  required  to  ^remove  the  same ;  but  he  disregarded  such  last- 
mentioned  notice. 

That  said  William  Burridge  was  served  with  said  last-mentioned 
notice,  and  on  or  about  the  28th  day  of  May,  1814,  a  commission 
of  bankrupt,  under  the  great  seal  of  Great  Britain,  was  awarded 
and  issued  against  said  William  Burridge  the  elder,  William 
Burridge  the  younger,  and  John  Burridge,  of  Portsmouth 
aforesaid,  bankers  and  co-partners,  and  they  were  thereupon  duly 
found  and  declared  bankrupts ;  and  Martin  Thomas,  late  of 
Gosport  aforesaid,  but  now  of  Charterhouse  Street,  in  the  City  of 
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London,  Gent. ;  Robert  Wilkinson,  of  Tumwheel  Lane,  in  the  ATT..aBic, 
said  City  of  London,  Gent. ;  William  Edwards,  of  Portsmouth  bubbido«. 
aforesaid,  butcher  ;  and  Hans  Peter  Engstrom  (since  deceased), 
were  duly  chosen  and  appointed  assignees  of  their  estate  and 
effects,  and  a  bargain  and  sale  of  their  real  estate,  and  an 
assignment  of  their  personal  estate  and  effects,  were  duly 
executed  to  them  the  said  assignees  by  the  major  part  of  the 
commissioners  in  the  said  commission  named,  as  by  the  said 
commission  and  the  proceedings  under  the  same,  when  produced, 
will  appear. 

That  said  William  Burridge  the  elder  hath,  notwithstanding 
his  said  bankruptcy,  ever  since  continued  and  now  is  in  the 
occupation  of  said  wharf  or  quay,  warehouse,  and  other  erections 
and  works,  as  tenant  to  said  assignees,  and  hath  lately 
obtained  his  certificate. 

That  said  wharf  or  quay,  warehouse,  and  other  erections  and       [  ^^^  1 
works,  being  a  public  nuisance,  and  injurious  to  said  harbour  of 
Portsmouth  as  aforesaid,  it  was  well  hoped  that  they  would  have 
been  removed,  as  in  justice  and  equity  ought  to  have  been  the 
case. 

The  information  then  suggested  that  the  defendants,  combin- 
ing, pretend  some  right,  title,  or  interest  in  said  defendants,  the 
mayor,  aldermen,  and  burgesses  of  the  borough  of  Portsmouth, 
in  or  to  the  soil  or  ground  adjoining  to  said  arm  or  part  of  said 
harbour,  called  the  Camber,  under  and  by  virtue  of  divers 
ancient  grants  and  charters  from  his  Majesty's  predecessors, 
Kings  and  Queens  of  England,  to  the  mayor,  aldermen,  and 
burgesses  of  the  borough  of  Portsmouth,  and  their  successors  for 
ever ;  and  that  by  virtue  thereof  they,  said  defendants,  the 
mayor,  aldermen,  and  burgesses  of  said  borough  of  Portsmouth, 
may  erect  what  buildings  they  please  upon  the  shore  of  said  arm 
or  part  of  said  harbour  called  the  Camber,  between  the  high  and 
low  water  marks  there;  and  that  said  defendant,  William 
Burridge  the  elder,  under  whom  said  defendants,  the  assignees, 
claim,  was  the  purchaser  of  or  had  obtained  some  lease  from  the 
said  other  defendants,  the  mayor,  aldermen,  and  burgesses  of 
Portsmouth,  of  divers  acres  of  land  within  said  arm  or  part  of 
said  harbour  called  the  Camber,  and  between  the  high  and  low 
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ATT.-GB]r.    water  marks  aforesaid,  whereof  or  within  or  on  part  of  which  he» 

BuBBiDOB.    said  defendant,  William  Burridge  the  elder,  hath  erected  and 

[  ♦360  ]      built  said  wharf  or  quay,  *warehouse,  and  other  erections  and 

works;  and  said  defendant  insists  upon  such  pretended  right 

under  and  by  virtue  of  such  grants  and  charters. 

Whereas  his  Majesty's  Attorney-General  charged,  that  such 
grants  and  charters,  if  any  such  there  were,  were  void  and  of  no 
force  and  effect  to  pass  the  soil  on  which  the  said  nuisances  have 
been  erected,  nor  any  other  land  between  high  and  low  water 
mark  within  said  harbour,  and  also  that  they  have  been 
abandoned,  but  if  not,  yet  that  such  part  of  said  harbour  of 
Portsmouth,  whereon  or  wherein  such  wharf  or  quay,  warehouse, 
and  other  erections  and  works,  have  been  erected  and  made  as 
aforesaid,  is  not  nor  could  be  included  in  such  grants  or  charters, 
or  any  of  them. 

That  no  persons  or  person  have  or  has  been  in  possession  of 
such  part  of  said  harbour  under  colour  or  pretence  of  such 
grants  or  charters,  or  any  of  them,  until  said  defendant,  William 
Burridge  the  elder,  began  to  erect  and  build  said  wharf  or  quay, 
warehouse,  and  other  erections  and  works  as  aforesaid ;  and  that 
at  all  times  before  such  time  the  sea  flowed  and  reflowed  in  and 
over  such  part  of  said  harbour ;  and  that  his  Majesty's  ships, 
and  all  other  ships  and  vessels,  had  free  passage  and  repassage 
over  the  same,  and  used  or  might  have  used  the  same  for  anchor- 
ing, mooring,  and  lying  of  ships  or  vessels,  without  any 
[  ♦sei  ]  interruption  whatsoever ;  and  his  Majesty  and  *his  subjects  were 
in  that  maimer  in  possession  and  enjoyment  of  the  same. 

That  if  such  part  of  said  harbour  had  been  well  granted  by 
any  grants  or  charters  of  his  Majesty's  predecessors.  Kings  and 
Queens  of  England,  or  any  of  them,  to  any  person  or  persons 
under  whom  said  defendants  claim,  yet  such  grants  or  charters 
did  not  and  could  not  extend  to  deprive  his  Majesty  or  his 
subjects  of  the  free  use  and  enjoyment  of  such  part  of  said  har- 
bour, or  the  free  passage,  anchorage,  moorage,  and  lying  of  all 
ships  and  vessels,  and  could  not  extend  to  authorise  the  erecting, 
maintaining,  or  continuing  any  public  nuisance  within  the  said 
harbour ;  but  all  such  erections,  buildings,  and  things  as  are  or  is 
or  may  be  a  public  nuisance  ought  to  be  abated  or  removed,  not- 
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withstanding  sach  grants  and  charters  as  aforesaid^  or  any  of  att.-Gvn. 
them,  if  any  such  there  be,  and  the  same  are  valid  and  subsisting  bubbidgb. 
grants  or  charters,  and  so  the  said  defendants  will  at  sometimes 
admit;  but  then  they  pretend  that  said  wharf  of  quay, 
warehouse,  and  other  erections  and  works,  are  not  a  public 
nuisance,  or  of  any  prejudice  whatever  to  said  harbour,  the 
contrary  whereof  his  Majesty's  Attorney-General  charges  to  be 
true ;  and  that  said  defendants,  or  any  or  either  of  them,  had 
not  nor  hath  any  right,  under  any  pretence  whatsoever,  to  build 
upon  any  part  of  said  harbour  between  high  and  low  water  mark, 
and  more  especially  upon  the  spots  on  which  said  wharf  or  quay, 
warehouse,  and  other  erections  and  works  have  been  made  and 
^erected  as  aforesaid,  or  to  narrow  said  harbour  at  high  water,  [  *362  ] 
or  to  lessen  the  flux  and  reflux  of  the  tide  there,  or  to  annoy  the 
ships  of  his  Majesty  or  others  passing  or  repassing,  mooring, 
lying,  and  being  in  said  harbour ;  and  at  other  times  said 
defendants  pretend,  that  by  an  Act  of  Parliament  made  in  the 
9th  year  of  the  reign  of  his  present  Majesty,  intituled,  "An  Act 
to  amend  and  render  more  effectual  an  Act  made  in  the  21st  year 
of  the  reign  of  King  James  the  First,  intituled,  'An  Act  for  the 
general  Quiet  of  the  Subject  against  all  Pretences  of  Concealment 
whatsoever,' "  it  is  amongst  other  things  enacted,  ''  That  the 
King's  Majesty,  his  heir  or  successors,  shall  not,  at  any  time  after 
the  passing  the  said  Act,  sue,  impeach,  question,  or  implead  any 
person  or  persons,  bodies  politic  or  corporate,  for  or  in  any  wise 
concerning  any  manors,  lands,  tenements,  rents,  tithes,  or 
hereditaments  whatsoever  (other  than  liberties  and  franchises), 
or  for  or  in  any  wise  concerning  the  revenue,  issues,  or  profits 
thereof,  or  make  any  title,  claim,  challenge,  or  demand,  pf,  in,  or 
to  the  same,  or  any  of  them,  by  reason  of  any  right  or  title  which 
had  not  first  accrued  or  grown,  or  which  should  not,  after  the 
passing  of  said  Act,  first  accrue  and  grow,  or  within  the  space  of 
60  years  next  before  the  filing,  issuing,  and  commencing  of  every 
action,  plaint,  information,  commission,  or  other  suit  or  proceed- 
ing, as  should  at  any  time  or  times  after  the  passing  said  Act  be 
filed,  issued,  or  commenced  for  recovering  the  same,  or  in  respect 
thereof,  unless  his  Majesty,  or  some  of  his  progenitors,  predecessors, 
or  ancestors,  *heirs  or  successors,  or  some  other  person  or  persons,       [  *363  ] 
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Att.-Oek.  bodies  politic  or  corporate,  under  whom  his  Majesty,  his 
BuEBiDOE.  heirs  or  successors,  anything  had  or  lawfully  claimed, 
or  should  have  or  lawfully  claim,  had  or  should  have 
been  answered  by  force  and  virtue  of  any  such  right  or  title 
to  the  same,  the  rents,  revenues,  interests,  and  profits  thereof,  or 
the  rents,  issues,  and  profits  of  any  honour,  manor,  or  other  here- 
ditaments, whereof  the  premises  in  question  should  be  part  or 
parcel,  within  said  space  of  60  years,  or  that  the  same  had  or 
should  have  been  duly  in  charge  to  his  Majesty,  or  some  of  his 
progenitors,  predecessors,  or  ancestors,  heirs  or  successors,  had» 
or  should  have  stood  insuper  of  record  within  the  said  space  of 
60  years ;  and  that  said  defendants,  the  mayor,  aldermen,  and 
burgesses  of  Portsmouth,  have  for  60  years  last  past  been  in 
the  actual  possession  and  receipt  of  the  rents  and  profits  of  said 
land  with  said  harbour,  and  between  high  and  low  water  marks 
aforesaid,  upon  or  in  which  such  wharf  or  quay,  warehouse,  and 
other  erections  and  works  have  been  made  and  erected ;  and  that 
his  Majesty  or  any  of  his  progenitors,  predecessors,  or  ancestors, 
hath  not  and  have  not  been  answered  by  force  or  virtue  of  any 
right  or  title,  any  rents,  revenues,  issues,  or  profits  of  said  piece 
of  land  within  60  years  last  aforesaid,  and  that  the  same  hath 
not  been  duly  in  charge  to  his  Majesty  or  any  of  his  progenitors, 
predecessors,  or  ancestors ;  and  said  defendants,  Martin  Thomas, 
Bobert  Wilkinson,  and  William  Edwards,  claim  to  be  entitled  to 

[  *364  ]  Baid  land  on  which  said  wharf  or  quay,  warehouse,  *and  other 
erections  and  works,  have  been  erected  and  made  as  aforesaid, 
under  and  by  virtue  of  some  lease  granted  by  said  mayor,  alder- 
men, and  burgesses  of  said  borough  of  Portsmouth  to  said 
defendant  William  Burridge  or  otherwise. 

That  the  title  of  said  defendants  to  said  land  is  not  aided  by 
said  Act,  and  that  such  piece  of  land  was  continually,  until  said 
wharf  or  quay,  warehouse,  and  other  erections  and  works  were 
made  by  said  defendant,  William  Burridge  the  elder,  as  aforesaid, 
a  piece  of  land  over  which  the  sea  flowed  and  reflowed,  and  the  same 
yielded  no  rents,  issues,  or  profits ;  but  until  the  said  wharf  or 
quay,  warehouse,  and  the  other  erections  and  works  were  begun 
as  aforesaid,  his  Majesty,  and  his  royal  progenitors  and  pre- 
decessors, and  all  his  Majesty's  subjects  and  others,  had  the 
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use  and  enjoyment  thereof  as  part  of  said  harbour  of  Portsmouth,  att.-Gen. 
and  as  a  parcel  of  land  over  which  the  sea  flowed  and  reflowed,  bu&bidoe. 
in  the  same  manner  as  his  Majesty  and  his  subjects  had  the  use 
and  enjoyment  of  other  parcels  of  land  between  high  and  low 
water  marks  within  said  harbour  and  the  other  shores  of  his 
Majesty's  kingdom ;  and  said  defendants,  and  those  under  whom 
they  claim,  did  not  before  said  year  1808,  make  any  erections  or 
buildings  upon  said  land,  on  or  in  which  said  defendant,  William 
Burridge  the  elder,  erected  said  wharf  or  quay,  warehouse,  and 
other  erections  and  works,  or  exercise  any  act  of  ownership  in  or 
upon  the  same,  or  take  any  rents,  issues,  or  profits,  or  derive  any 
benefit  therefrom. 

That  if  said  wharf  or  quay,  and  other  erections  and  works,  [  365  ] 
had  not  been  entirely  made  and  finished  upwards  of  60  years 
before  the  filing  of  this  information,  and  said  defendants,  or  those 
under  whom  they  claim,  had  been  in  quiet  possession  thereof, 
and  in  the  receipt  of  the  rents,  issues,  and  profits  thereof,  for 
60  years  last  past,  yet  in  regard  the  same  are  a  common 
nuisance,  and  tend  to  the  injury  and  destruction  of  said  harbour, 
such  Act  of  Parliament  as  aforesaid  cannot  and  does  not  extend 
to  protect  the  same  from  being  abated  and  removed,  and  the 
same,  therefore,  ought  to  be  abated  and  removed;  but  to  this 
said  defendants  object,  and  they  persist  in  continuing  said 
nuisance;  and  said  defendants,  Bobert  Williams,  William 
Moffatt,  William  Hugh  Burgess,  and  Thomas  Lane  the  younger, 
Daniel  Henry  Eucker,  John  Anthony  Eucker,  and  Henry  John 
Eucker,  claim  some  interest  in  said  wharf  or  quay,  warehouse, 
and  other  erections  and  works,  but  what  such  interest  is,  and  how 
they  make  out  the  same,  they  refuse  to  discover. 

The  answer  of  the  defendant,  William  Burridge,  in  substance 
stated  and  set  out  the  granting  part  of  a  charter  of  18  Charles  I. 
to  the  corporation  of  the  borough  of  Portsmouth,  of  groundings 
and  anchorages  for  vessels  in  the  haven  of  the  borough  to  lade 
and  be  unladen  upon  the  banks  and  wharves  of  the  borough,  and 
a  grant  of  the  borough  (with  a  confirmation  of  former  grants) 
and  all  the  messuages,  ^lands,  and  tenements  (&c.)  before  p  *^q  j 
granted  to  the  corporation,  under  which  the  defendant  set  up  a 
title  in  the  corporation  to  all  the  waste  lands  within  the  town  and 
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ATT.-QEir.  borough,  and  all  the  lands,  between  high  and  low  water  marks  on 
BuBBiDOE.  B^ch  parts  of  the  beach  and  shores  of  the  haven  or  harbour 
within  the  town  and  borough ;  and  he  claimed  a  right,  under  a 
lease  dated  1  June,  1801,  from  the  corporation  to  him,  of  the 
place  in  which  the  wharf,  &c.  had  been  made,  by  the  description 
of  a  piece  or  parcel  of  mud  land,  or  beach  land,  lying  on  the 
west  side  of  the  Camber  (&c.)  to  erect  and  continue  a  stage, 
(&c.), 

The  answer  alleged,  that  in  1802  the  defendant  became  the 
yearly  tenant  of  the  corporation  of  another  piece  of  beach  or  mud 
land,  surrounding  the  before-mentioned  parcel,  occupied  and  used 
by  him  as  a  timber  pound,  admitting  the  buildings  charged  in 
the  bill  to  have  been  erected  thereon  by  him  there,  and  that  the 
tide  had  previously  flowed  and  reflowed  over  the  same  ground, 
but  denied  that  any  vessel  drawing  more  than  six  feet  water 
could  have  passed  over  the  ground  there. 

The  answer  denied  that  the  wharf  or  stage  and  timber  pound 
were  prejudicial  to  the  harbour  generally  and  particularly. 
[  *367  ]  The  several  answers  of  the  other  defendants  ^presented  the 

same  case  and  ground  of  defence  in  substance  and  effect. 

The  cause  came  on  to  be  heard  before  the  Lord  Chief  Baron 
(Richards)  upon  several  different  occasions,  and  on  the  various 
hearings,  which  occupied  from  time  to  time  many  days. 

Jervis  and  Wyatt  (Counsel  to  the  Admiralty)  appeared  on 
the  part  of  the  Crown  in  support  of  the  bill ;  and, 

Gaselee,  Selwyn^  Pepys^  and  Carter,  on  behalf  of  the  defen- 
dants. 

The  points  made  in  support  of  the  bill  were,  1st,  that  the 
Crown  had  no  right  to  grant  the  land,  nor  for  the  purpose  of  the 
objects  of  the  grant ;  2ndly,  that  the  land  had  not  been  granted ; 
that  the  parties  defendant  had  no  right  so  to  use  it  as  they  had 
done ;  and  lastly,  that  it  was  a  nuisance  and  destructive  of  the 
harbour  of  Portsmouth,  to  have  erected  the  works  and  made  the 
inclosures,  which  it  was  the  object  of  the  suit  to  abate  and 
remove. 
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On  the  part  of  the  defendants  it  was  contended  that  they    Att.-Gbm. 
had  the  right  of  possession  to  the  soil,  as  claimed  by  the  answer ;    bubbidok. 
and  that  the  erections  complained  of  were  a  lawful  enjoyment  of 
the  property  acquired  by  the  letters-patent  of  the  Crown ;  and 
were  not  in  any  respect  a  public  nuisance  or  detrimental  to  the 
harbour  of  Portsmouth ;  that  they  had  not  caused  any  impedi- 
ment, ^obstruction,  or  hindrance  to  the  passage  and  repassage      [  *368  ] 
of  such  boats  and  other  vessels  as  aforesaid  have  passed  there  at 
any  time  before,  and  that  they  did  not  check  the  flowing  and 
reflowing  of  the  tide. 

A  very  voluminous  body  of  evidence  was  collected  and  reduced 
to  depositions  on  both  sides. 

Very  much  discussion  took  place  on  the  question  of  fact, 
whether  the  land  between  the  high  and  low  water  marks,  in  that 
part  of  the  Camber,  within  which  the  erections  and  inclosures 
were  made,  was  within  the  grant  by  the  Crown  of  the  town  and 
borough  of  Portsmouth  to  the  corporation,  or  not ;  but  the  prin- 
cipal points  were  the  right  of  the  defendants  under  a  grant, 
which  it  was  attempted  to  impeach  on  the  ground  of  illegality, 
and  the  question  of  the  fact  of  nuisance,  and  of  the  jurisdiction 
of  the  Court  to  inquire  of  and  decree  respecting  it,  under  these 
proceedings  by  information  and  answer,  f 

Richards,  C.  B.  now  delivered  judgment : 

The  object  of  this  information  was  to  remove  buildings  and 
erections  (&c.  stating  the  prayer  of  the  bill  and  the  alternatives 
prayed).  I  am  enabled  to  premise,  for  there  can  be  no  doubt  of 
it,  that  the  law  with  respect  to  the  general  rights  *of  the  Crown  r  9339  i 
is  clear,  and  that  is  admitted  on  all  sides.  It  is  a  doctrine  of 
ancient  establishment,  that  the  shore  between  the  high  and  low 
watermarks  belongs  prima  facie  to  the  King ;  and  it  is  clear  that 
the  lands  in  question  are  between  the  ordinary  high  and  low 
water  marks,  and  consequently  prima  facie  belong  to  the  King ; 
but  it  is  equally  clear  that  the  King  may  grant  his  private  right 

t  The  substance  of  the  arguments      appeal,  Parmeter  y.  Qihbs,  pp.  745, 
was  the  same  with  those  used  in  the     et,  seq.,  post. 
House  of  Lords,  as  reported  in  the 
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Att.-Gek.     therein  to  subjects.    It  is  upon  such  a  grant  that  the  defendants 
Bttbbidgb.    ^  this  suit  mainly  rely ;  and  such  a  title  it  is  clearly  incumbent 
on  them  to  prove  against  the  King. 

The  subject  may  acquire  a  right  of  property  in  these  mud 
lands  by  grant,  charter,  or  prescription.  The  first  question  is, 
whether  the  defendant  has  in  this  case  established  his  title  by 
either  of  those  means  of  acquiring  the  right  of  possession,  and 
shewn  that  the  right  has  been  taken  out  of  the  King  and  trans- 
ferred to  him.  It  is  incumbent  on  the  defendants  to  prove  that 
case.  Now  I  have  bestowed  as  much  pains  as  I  could  in  con- 
sidering the  evidence  and  availing  myself  of  the  advantage  of  the 
very  able  addresses,  replete  with  argument  and  learning,  on  both 
sides ;  but  I  have  not  been  able  by  all  the  diligence  of  which  I 
am  master  to  satisfy  my  conscience  on  the  case  as  to  the  equity 
between  the  right  of  the  Crown  and  the  claim  of  the  defendant. 

There  has  been  a  great  deal  of  evidence  laid  before  me  by  the 
parties  on  both  sides,  and  I  have  given  it  an  equal  attention  on 
either  side. 
[  870  ]  The  defendant  having  the  onus  of  proof  on  him,  his  evidence 

consists  of  acts  of  ownership  inconsistent  with  the  right  of 
possession  being  in  the  Grown ;  but  he  must  go  much  further 
and  shew  that  the  right  is  in  him.  Without  discussiag  that 
point  so  in  dispute  between  the  Crown  and  the  defendant,  which 
I  carefully  abstain  from  doing,  I  have  come  to  the  conclusion 
that  I  must  have  further  assistance  in  order  to  enable  me  to 
determine  the  right,  and  therefore  I  am  of  opinion  that  an 
issue  must  be  directed  for  the  purpose  of  having  the  claim  of 
title  set  up  by  the  defendants  thoroughly  investigated. 

There  is  no  dispute  on  the  part  of  the  defendants  on  the 
present  occasion,  as  to  the  jurisdiction  of  this  Court  to  entertain 
and  decide  the  matter  in  dispute  with  respect  to  that  part  of  the 
case ;  the  learning  of  their  counsel  has  precluded  that  difficulty 
here  which  seems  to  have  been  imposed  upon  the  Court  in  other 
cases  of  this  nature. 

If  therefore  the  Crown  think  fit  to  proceed  to  a  decree,  there 
must  be  an  issue  directed  to  try  the  question  of  right. 

If  the  verdict  on  that  issue  should  be  in  favour  of  the  Grown,  it 
will  not  be  necessary  to  proceed  further  with  the  suit. 
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The  defendants  in  this  case  do  not  claim  a  franchise  in  the    ATT.-asK. 
port  by  this  defence,  but  simply  a  right  of  possession  and  enjoy-    bubridob. 
ment  of  the  land  *in  question  by  virtue  of  a  grant ;  and  if  the      [•  •371  ] 
Grown  has  the  right  to  possession  of  the  soil,  the  Grown  may  do 
with  its  own  property  what  it  thinks  fit,  as  any  private  person 
may,  and  may  grant  to  a  subject. 

If  the  verdict  should  be  against  the  Grown,  and  the  defendants 
should  be  right  on  that  point,  then  the  other  very  important 
question  will  arise — the  question  of  nuisance. 

The  Grown  has  no  doubt  a  right  to  abate  a  nuisance  notwith- 
standing it  be  on  the  lands  of  a  subject.  That  necessarily  gives 
rise  to  another  question  in  this  case. 

On  that  point  an  objection  is  made  by  the  defendants'  counsel 
to  the  jurisdiction  of  the  Gourt,  and  it  is  contended  that  if  the 
defendants  have  the  right  to  the  land,  this  Gourt  cannot,  on  this 
proceeding,  interfere  to  abate  the  nuisance  by  its  decree. 

I  have  however  no  doubt  that  this  Gourt  has  jurisdiction  in 
this  case.  This  Gourt  and  the  Gourt  of  Ghancery  have  each  of 
them  frequently  interfered  in  such  cases,  in  the  way  now  prayed 
by  this  bill,  by  administering  the  law  in  the  way  of  injunction 
against  the  parties,  restraining  them  from  building,  and  ordering 
them  to  abate  and  remove  what  they  have  already  erected.  And 
if  so,  and  if  the  Grown  should  take  an  issue  and  the  cause  comes 
back,  and  should  eventually  proceed  to  termination,  this  Gourt 
may,  as  in  the  ordinary  *proceeding  by  injunction,  make  an  [  •872  ] 
ultimate  decree  according  to  the  exigency  of  the  case.  A  great 
many  instances  are  to  be  found  of  issues  in  such  cases  having 
been  directed  by  the  courts  of  equity,  which  could  not  have  been 
ordered  unless  the  Gourt  had  the  power  to  act  upon  the  verdict 
by  carrying  the  proceeding  further,  because  the  Gourt  has  ulti- 
mately to. decide  upon  the  whole  case  and  to  determine  what 
should  be  done  by  pronouncing  a  final  decree. 

As  to  the  question  of  nuisance : 

It  is  quite  clear  the  people  have  a  public  interest  in  all  ports. 
This  is  laid  down  in  a  work  you  all  have  at  your  fingers'  ends, 
Lord  Hale's  Treatise  De  Portibus  Maris,  part  2,  ch.  7,  concerning 
the  jus  publicum  of  ports  and  harbours. 

He  says,  that  when  a  port  is  settled  by  such  means  (that  is,  by 
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Att.-Oen.  licence  or  charter  of  the  King,  or  that  which  presumes  and 
BuBBiDGE.  supplies  it,  viz.  custom  and  prescription),  though  the  soil  and 
franchise  or  dominions  thereof  prima  facie  be  in  the  King  or  by 
derivation  from  him  in  a  subject;  yet  that  jti«  privatum  is  clothed 
and  superinduced  with  a  jus  puhlicum^  wherein  both  natives  and 
foreigners  in  peace  with  this  kingdom  are  interested  by  reason  of 
common  commerce,  trade,  and  intercourse. 

So  that  if  the  land  in  question  be  the  property  of  the  corpora- 

[  *378  ]      tion,  yet  if  the  erections  complained  *of  be  in  fact  a  nuisance,  it 

must  be  abated,  and  this  Court  is  bound  to  do  so  by  its  decree,  if 

what  the  defendants  have  erected  shall  have  been  found  to  be  a 

nuisance  by  the  verdict  of  a  jury. 

Another  proposition  of  Lord  Hale  is,  that  persons  having 
acquired  thejvs  privatum  of  the  Crown  by  grant  must  not  so  use 
their  right  as  to  occasion  a  common  nuisance,  and  if  these  defen- 
dants should  have  created  a  nuisance  by  these  erections  in  the 
Camber  to  the  harbour,  it  must  be  abated  notwithstanding  they 
should  be  entitled  to  the  soil  and  to  the  erections  otherwise 
properly  built  upon  it.  Upon  the  whole  I  am  clearly  of  opinion 
that  the  present  suit  raises  as  proper  a  case  for  consideration  of 
a  jury  as  ever  came  before  a  Court. 

Lord  Hale,  after  having  defined  some  of  the  many  nuisances 
that  may  happen  in  ports,  says,t  "  I  proceed  now  to  set  down 
the  means  whereby  they  may  be  prevented,  or  remedied,  appointed, 
or  allowed  by  law.  And  these  provisions  are  of  two  kinds: 
I.  By  the  common  law.    II.  By  particular  Acts  of  Parliament. 

"I.  As  to  the  provisions  by  the  common  law,  we  are  to 
observe,  that  as  the  common  law  hath  intrusted  the  King  with 
the  patronage  and  protection  of  the  jura  publica,  as  highways, 
public  rivers,  parts  of  the  sea,  and  the  like,  so  the  care  of  pre- 
[  *374  ]  venting  *and  reforming  of  public  nuisances  therein  is  left  to  him, 
and  his  courts  of  justice ;  the  prosecutions  for  them  are  in  lus 
name,  and  the  fines  for  the  defects  or  annoyances  in  them  are 
part  of  his  revenue." 

This  is  in  my  opinion  a  very  proper  proceeding  for  the  purpose 
and  object  of  the  suit,  and  there  are  precedents  for  it  without 
number. 

t  Be  PortibuB  Maris,  pt.  2,  ch.  7,  p.  87  (Hargraye's  MS.  Tracts). 
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It  is  clear  that  the  question  whether  a  port  is  straitened  by     a^.-Gbn. 
building  too  far  into  the  water  is  questio  fctcti  and  not  questio    burbidob. 
juris^  and  it  is  therefore  proper  that  it  should  be  determined  by 
a  jury. 

It  has  been  for  that  reason  in  the  argument  of  this  case  con- 
tended, that  in  every  such  case  the  Court  is  not  competent  to 
decide,  but  that  it  must  be  referred  to  the  determination  of  a 
jury  in  every  instance. 

I  am  not,  however,  upon  this  occasion  prepared  to  determine 
that  general  proposition  of  law,  that  in  every  case  there  must  be 
an  issue  directed  to  try  the  fact  where  the  question  is  nuisance 
or  no  nuisance ;  for  if  a  Court  see  no  reasonable  doubt,  its  duty 
is  to  determine  the  matter  at  once,  because  it  is  its  duty  to  avoid 
putting  parties  to  unnecessary  expense ;  and  there  is  danger  in 
directing  a  trial  where  it  is  not  necessary  and  can  be  of  no  use, 
and  where  no  further  justice  can  be  obtained  by  it,  or  where 
justice  can  be  done  without.  I  throw  this  out  as  a  general 
application  of  an  opinion  I  have  long  entertained  on  *this  [  *d76  ] 
subject  of  directing  issues,  and  for  the  purpose  of  declaring  my 
sentiments  on  that  important  point. 

Where,  however,  the  Court  cannot  determine  without  such 
assistance,  an  issue  may  be  properly  directed  to  assist,  not  to 
control,  the  determination  of  the  Court.  In  such  cases  a  jury  is 
always  a  necessary  medium  for  dispelling  doubt  or  difficulty, 
where  the  Court  is  satisfied  with  their  conduct  under  the 
circumstances  ;  and  in  such  cases  the  personal  convenience 
and  accommodation  to  the  Judge  of  sending  a  matter  to  a 
jury  are  incalculable,  and  this  is  the  true  ground  and  the 
reasonable  foundation  of  the  practice  of  directing  issues  out  of 
courts  of  equity. 

I  have  taken  the  utmost  pains  in  the  investigation  of 
the  evidence  to  justify  the  order  I  am  about  to  make,  and 
I  have  been  anxious  to  decide  it  if  I  could  without  further 
inquiry. 

There  is  a  great  body  of  evidence  put  in  on  the  part  of  the 
Crown  to  shew  that  these  erections  are  a  nuisance.  There  is 
also  very  much  evidence  on  the  other  side,  much  of  which  does 
not  militate  with  that  offered  by  the  Crown,  but  there  is  also  very 
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att.-Gkn.     mach  which  does,  the  object  of  which  is  to  prove  that  the 
BuBBiDOE.    erections  are  not  detrimental  to  the  harbour. 

Depositions  in  these  cases,  however,  are  not  the  best  media  of 
[  *S76  ]  testimony,  because  the  cross-^examination  of  witnesses  is  not  so 
substantially  an  efficient  cross-examination,  as  to  produce  in  a 
case  of  this  sort  the  necessary  conviction  in  the  breast  of  a 
Judge.  It  is  known  by  the  cross-examiner  what  the  witness  has 
stated  on  his  examination-in-chief,  because  his  answers  are  never 
disclosed  till  after  publication.  Nothing  can  be  known  from  the 
evidence  furnished  on  paper  to  affect  the  character  of  the 
testimony  or  to  enable  the  Court  to  estimate  the  value  of  the 
different  witnesses,  for  no  comparison  can  be  instituted  between 
such  men  as  Bennie  and  Walker  or  one  pilot  and  another. 

For  these  reasons  I  think  there  should  be  a  further  investiga- 
tion. 

Under  these  circumstances,  if  the  Crown  thinks  right,  I  shall 
direct  an  issue  on  the  first  point,  the  question  of  property :  and 
if  that  be  established  on  the  part  of  the  defendants  by  a  verdict 
against  the  Crown,  there  must  be  another  issue  to  try  the 
question  of  nuisance. 

I  purposely  avoid  saying  more  at  present,  as  I  am  yet  ulti- 
mately to  decide  between  the  parties  when  the  issues  shall  have 
been  tried;  I  therefore  direct  the  issues  without  giving  any 
intimation  of  my  opinion,  which  for  the  present  may  for  very 
obvious  reasons  be  much  better  spared. 

The  just  weight  of  the  evidence  cannot  otherwise  be  fully 
appreciated  than  by  the  cause  of  issues. 
[  377^-]  The  form  of  the  issues  must  be  matter  of  future  consideration, 

and  may  be  settled  out  of  Court. 

To  keep  the  two  questions  distinct  there  must  be  two  distinct 
records. 


After  the  judgment  had  been  delivered  it  was  suggested  on  the 
part  of  the  Crown  by  the  counsel  for  the  Admiralty,  that  there 
should  be  a  trial  of  the  issues  at  Bar ;  but 

The  LoBD  Chief  Baron  directed  that  an  application  for  that 
purpose  should  be  made  to  the  Court. 
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HiB  Lordship    said    that   he  remembered    Lord    Thurlow     Att.-G]&n. 
requiring  that  such  an  application  should  be  made  to  the  Court  of    bubbidge. 
Exchequer  for  trial  of  an  issue  at  Bar;  and  he  (the  Chibp  Baron) 
observed,  that  if  it  had  been  consistent  with  the  course  in 
practice,  he  should  have  inserted  in  the  order  that  the  issue 
should  be  tried  at  Bar. 


This  case  was  never  further  proceeded  in. 

For  the  argument  and  determination  of  the  principal  points 
made,  see  the  two  following  cases  of  The  AUomey-Oeneral  v. 
Parmeter  and  Parmeter  v.  Sir  F.  Gibb8. 


ATTOENEY-GENERAL  v.  PARMETER  and  Others.!       isii. 
(In  rb  Portsmouth  Harbour.)  

(lOPnce,  378— 411.)  [878] 

PARMETER  and   Others   v.   GIBBS. 

(10  Price,  412—464.) 

Ck>n8tmction  of  royal  charter,  and  yalidiiy  of  grant  of  the  Crown  by 
letters  patent. 

Where  a  part  of  the  sea-coast  or  shore,  being  the  property  of  the 
Grown,  and  giving /im  privatum  to  the  King,  is  granted  to  a  subject  for 
uses,  or  to  be  enjoyed,  so  as  to  be  detrimental  to  the  jua  publicum 
therein,  such  grant  is  yoid  as  to  such  parts  as  are  open  to  such  objec- 
tion, if  acted  upon  so  as  to  effect  nuisance  by  working  injury  to  the 
public  right. 

A  grant  by  the  Crown  of  land  subject  to  overflow  of  the  sea,  for  pur- 
poses of  reclamation  and  beneficial  use,  is  void  as  to  a  spot  which  has 
remained  unreclaimed,  and  where  the  grant  has  not  in  any  way  been 
acted  on  for  a  lengthened  period  (over  100  years). 

Judgment  of  the  King's  Bench  affirmed  (apparently  on  the  latter 
ground)  by  the  House  of  Lords. 

Buildings,  erections,  and  enclosures  between  the  high  and  low  water 
marks  in  the  harbour  of  Portsmouth,  made  under  the  sanction  and 
authority  of  a  corporation  claiming  a  right  by  Crown  charter,  which  is 
subject  to  the  above  objection,  abated  as  a  nuisance. 

This  was  an  information  by  English  bill  filed  by  the  AUamey- 
General  against  the  defendants,  praying,  "  that  the  defendants 
and  their  agents,  servants,  and  workmen  might  be  restrained  by 

t  Eeferred  to  and  followed  in  At-  (1868)  L.  B.  7  Eq.  377 ;  38  L.  J.  Ch. 
tomey-GenercU  v.  Earl  of  Lonsdale      335.     And  see   Chad  v.   Tihed,  23 

3  ▲  2 
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Att.>Oeh.    the  order  and  injunction  of  this  CJourt  from  proceeding  further  in 
Pabmbtbb.  the  said  several  erections,  buildings,  and  works  thereinbefore 
mentioned. 

"  And  that  the  wharf,  quay  or  stage,  dock,  bridge,  storehouse 
and  timber  pound,  and  the  other  buildings,  erections,  and  works 
erected  and  made,  or  erecting  and  making  there,  might  be 
abated  and  removed ;  and  that  the  said  harbour  might  be 
restored  to  its  ancient  condition,  so  that  the  sea  might  again 
flow  and  reflow,  &c.  as  before,  &c.  and  that  the  same  might  be 
again  open,  &c. 
[  379  ]  The  information  in  this  case  having  stated,  as  in  the  preceding 

case,  the  preliminary  matter  contained  in  the  three  first  para- 
graphs of  the  stating  part  of  that  bill,  alleged  that  the  then 
defendants,  some  time  in  the  year  1784,  began  to  erect  and  make, 
and  did  erect  and  make  on  the  Gosport  side  of  the  said  harbour, 
and  within  the  high  and  low  water  marks  there,  and  near  to  a 
place  which  hath  been  commonly  used  for  the  mooring  his 
Majesty's  ships  and  called  the  Eling's  Moorings,  a  certain  wharf, 
quay  or  stage,  67  feet  and  8  inches  or  thereabouts  in  breadth 
at  the  west  end,  and  at  the  east  80  feet  or  thereabouts,  and  in 
length  226  feet  or  thereabouts,  and  extending  from  the  shore  or 
high  water  mark,  towards  the  low  water  mark,  886  feet  or  there- 
abouts ;  and  in  which  said  wharf,  quay  or  stage,  the  said  then 
defendants  had  placed  and  set  a  large  ship  for  the  purpose  of  a 
dry  dock,  with  gates  there,  to  prevent  the  entrance  of  the  water 
into  the  same,  and  that  the  said  then  defendants  also  at  the  west 
end  of  the  said  wharf,  quay  or  stage,  had  erected  and  made  a 

B.  B.  477  (2  Brod.  &  Bing.  403 ;  6  The  defendant  claimed  title  to  the 
Moore,  185] ;  Gray  y.  Bmid^  23  B.  B.  premises  under  letters  patent  of  the 
530  (2  Brod.  &  Bing.  667 ;  5  Moore,  King  Charles  L  in  1631.  The  Court, 
527).  by  decree,  on  23rd  Dec.  ISll,  de- 
There  was  a  former  action,  At-  dared  that  the  right  to  the  soil  in 
tomey-OeiienU  v.  Parmeterf  reported  the  locw  in  quo  was  in  his  Majesty, 
under  the  name  of  Farmeter  v.  At-  and  decreed  the  removal  of  the  de- 
tomey-General  (1813)  1  Dow,  316,  in  fendant*s  works.  The  House  of 
which  similar  questions  were  raised,  Lords  afi&rmed  this  decision,  upon 
apparently  with  reference  to  the  locus  the  ground  of  non-user  as  to  this 
in  quo  of  the  above  case.  The  cause  particular  place,  without  reference 
had  been  commenced  by  information  to  the  general  question  as  to  the 
for  the  abatement  of  a  nuisance  by  validity  of  the  grant,  or  the  right 
the  defendant  erecting  a  wharf,  &c.  under  it  to  other  places. — ^B.  C. 
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wooden  bridge,  supported  by  piles  of  wood,  driven  into  the  mud     att.-Gen. 

land  of  the  said  harbour,  to  communicate  from  the  shore  on  the    pj^J^sb. 

Gosport  side  of  the  said  harbour  with  the  said  wharf,  quay  or 

stage ;  and  that  the  said  then  defendants  also  on  the  south  side 

of  the  west  end  of  the  said  wharf,  quay  or  stage,  had  erected  a 

storehouse,  of  the  length  of  70  feet  or  thereabouts,  and  of  the 

breadth  of  19  feet  or  thereabouts ;  and  also  on  the  north  side 

thereof  two  *other  small  erections  for  an  office  or  counting-house,       [  •380  ] 

and  a  pitch-house ;  and  that  on  the  north  side  of  the  said  wharf, 

quay  or  stage,  they  had  placed  and  set  on  the  mud  land  of  the 

said  harbour  another  large  ship,  also  intended  for  a  dock,  and 

had  placed  and  deposited  soil,  stones  and  rubbish,  between  the 

said  last-mentioned  ship  and  the  said  wharf,  quay  or  stage,  up 

to  the  side  of  the  said  last-mentioned  ship,  for  the  purpose  of 

embanking  the  mud  land  lying  between  the  said  last-mentioned 

ship  and  the  said  wharf,  quay  or  stage. 

That  the  ground  upon  which  the  said  wharf,  quay  or  stage, 
dock,  bridge,  storehouse,  and  other  buildings,  erections,  and 
works  were  made,  was  a  piece  of  mud  land,  bounded  by  other 
mud  land  on  the  north,  east,  and  south,  and  particularly  by  a 
blacksmith's  shop  or  building  of  the  said  appellant  Bichard 
White,  in  the  occupation  of  John  Adams,  and  partly  by  the 
passage  or  way  leading  from  the  Gosport  shore  to  the  before- 
mentioned  bridge  or  wharf,  quay  or  stage,  on  the  west  part  thereof. 

That  the  then  defendants  had  lately  inclosed  with  wooden 
piles,  driven  into  the  mud,  and  secured  by  planks  or  pales,  a 
parcel  of  mud  land  to  the  south-west  of  the  town  of  Gosport, 
between  high  and  low  water  marks,  which  said  mud  land  so 
inclosed  was  used  as  and  for  a  timber  pound,  and  contained  in 
length,  from  north  to  south,  200  *feet,  or  thereabouts,  and  in  [  'SSl  ] 
breadth  at  the  north  end  thereof  63  feet  9  inches,  or  thereabouts, 
at  the  south  end  thereof  88  feet,  or  thereabouts ;  and  that  the 
said  piece  of  mud  land,  so  inclosed  as  aforesaid  for  a  timber 
pound,  was  bounded  by  the  shore  at  Gosport  on  the  east,  by  a 
timber  yard  or  pound,  and  storehouse,  in  the  occupation  of  one 
John  Whitcomb,  on  the  north,  and  by  other  mud  land  on  the 
west  and  south. 

That  before  and  in  the  year  1784,  and  at  all  times  previous  to 
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Att.-Obk.  the  erecting,  making,  and  placing  of  such  wharf,  quay  or  stage, 
Pabmstbb.  dock,  bridge,  storehouse,  timber  pound,  and  other  buildings, 
erections  and  works,  the  sea,  at  spring  tides,  flowed  and  reflowed 
over  the  several  pieces  of  soil  or  mud  land  between  high  and  low 
water  marks  on  or  in  which  such  wharf,  quay,  dock,  bridge, 
storehouse,  and  timber  pound,  and  other  erections  and  works 
were  erected  and  made  up  to  the  shore  or  high  water  mark  at 
Gosport  aforesaid;  and  that  at  neap  tides  the  sea  also  flowed 
over  the  same,  or  the  greatest  part  thereof ;  and  that  his  Majesty's 
ships  of  war,  and  other  ships,  vessels  and  boats,  and  all  other 
ships,  vessels  and  boats  of  his  Majesty's  subjects,  and  others, 
had  free  passage  over  such  soil  when  covered  with  water,  and  did 
or  might  cast  anchor  and  lie  there,  or  otherwise  use  and  enjoy 
the  same,  in  such  manner  as  any  other  parts  of  the  arm  of  the 
sea  aforesaid,  between  high  and  low  water  marks,  have  been 
used  or  enjoyed  or  have  been  free  and  open  for  the  passage  and 
[  ^382  ]  *repassage,  anchorage,  and  lying  of  ships  or  vessels,  and  boats ; 
and  that  before  and  in  the  said  year  1784,  or  at  any  time  before 
the  said  wharf,  quay  or  stage,  dock,  bridge,  storehouse,  and 
timber  pound,  and  other  buildings,  erections,  and  works  were 
begun  to  be  erected  and  made  as  aforesaid,  there  was  not  any 
erection  or  building,  or  other  thing  whatsoever,  which  could 
prevent  the  flowing  or  reflowing  of  the  sea  in  or  over  the  said 
several  pieces  of  soil  or  mud  land  between  the  high  and  low  water 
marks,  on  or  in  which  the  said  wharf,  quay  or  stage,  dock,  bridge, 
storehouse,  and  timber  pound,  and  other  buildings,  erections  and 
works,  had  been  erected  and  made  as  aforesaid,  and  which  could 
prevent  the  passage  and  repassage,  anchorage,  and  lying  of  ships 
and  vessels  on  or  over  such  several  pieces  of  soil  or  mud  land,  or 
the  free  use  and  enjoyment  thereof,  when  covered  with  water,  as 
part  or  parcel  of  the  harbour  or  port  of  Portsmouth  aforesaid. 

And  the  Attomey-General,  by  his  information,  stated,  that  the 
said  wharf,  quay  or  stage,  dock,  bridge,  storehouse  and  timber 
pound,  and  other  buildings,  erections  and  works,  which  had  been 
so  erected,  built  and  made  as  aforesaid,  were  a  nuisance  and 
injury,  and  if  continued,  would  be  a  great  nuisance  and  injury 
to  the  said  harbour,  and  would  prejudice  the  aforesaid  moorings, 
and  would  also  be  an  obstruction  to  a  quantity  of  water  pro- 
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portionable  to  their  dimenBions  coming  *into  and  going  out  of    att.-Qbn. 
the  said  harbour  on  each  flux  and  reflux  of  the  tide,  and  thereby    pabmbter. 
prevent  a  great  scouring  and  cleansing  of  the  lower  part  of  the      [  *383  ] 
channel  of  the  said  harbour  of  the  soilage  there,  and  greatly 
endanger  the  loss  of  the  said  harbour;   and  that  if  similar 
erections,  buildings  and  works,  should  be  made  in  all  parts  of 
the  said  harbour  between  high  and  low  water  marks,  the  same 
would  entirely  destroy  the  said  harbour,  or  render  the  said 
harbour  useless,  so  that  his  Majesty's  ships  and  vessels,  and 
other  ships  and  vessels  of  burthen,  would  not  be  able  to  come 
into  or  go  out  of  the  said  harbour  as  they  had  always  been  used 
to  do ;  or  if  such  ships  and  vessels  should  be  able  to  come  into 
or  go  out  of  the  said  harbour,  the  same  would  not  be  able  to 
remain  long  there,  or  ride  with  any  safety. 

That  soon  after  the  then  defendants  began  to  make  such 
wharf,  quay  or  stage,  dock,  bridge,  storehouse  and  timber  pound, 
and  other  buildings,  erections  and  works,  they,  or  some  or  one 
of  them,  had  notice  from  the  Commissioners  of  the  Navy,  and 
others  by  their  order,  that  such  wharf,  quay  or  stage,  dock, 
bridge,  storehouse  and  timber  poimd,  and  other  buildings, 
erections  and  works,  if  completed,  would  be  injurious  to  the 
said  harbour ;  and  that  they  the  then  defendants,  or  some  or 
one  of  them,  had  been  applied  to,  and  requested  to  desist  from 
building  and  making,  and  to  remove  the  same. 

That  the  then  defendants,  disregarding  such  notice  and  [  384  ] 
applications  as  aforesaid,  continued  building  and  finishing,  and 
finished  the  said  wharf,  quay  or  stage,  dock,  bridge,  storehouse, 
timber  pound,  and  other  buildings,  erections  and  works,  and  the 
same  so  erected  and  finished  they  upheld,  maintained,  and  con- 
tinued, to  the  great  prejudice  and  damage  of  his  Majesty's  navy, 
and  to  the  great  injury  of  the  said  port  or  harbour  of  Portsmouth, 
and  to  the  common  nuisance  and  injury  of  all  his  Majesty's 
subjects,  and  of  all  ships  and  vessels  which  might  have  occasion 
to  pass  and  repass,  and  to  anchor,  moor,  and  lie  within  the  said 
harbour,  and  more  especially  to  the  mooring  his  Majesty's  ships 
at  the  place  called  the  King's  moorings  aforesaid,  and  that  the 
then  defendants  also  threatened  and  intended  to  erect  or  make 
other  wharves  and  quays,  erections  and  buildings,  in  or  near  the 
same  place,  which  would  be  also  nuisances. 
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att.-Qkn.  The  information  then  alleged,  that  the  then  defendants  pre- 
pabmetbb.  tended  that  his  late  Majesty  King  Charles  the  First,  by  certain 
letters-patent,  granted  to  certain  persons  therein  named  and 
their  heirs,  all  and  singular  the  lands  and  marshes  surrounded 
and  overiSowed,  or  subject  to  the  overflowing  of  the  sea  in  the 
said  county  of  Southampton,  from  the  county  of  Sussex, 
beginning  at  Emsworth,  to  Hurst  Castle,  near  the  confines  of  the 
county  of  Dorset,  containing  5,482  acres,  or  thereabouts,  and  that 
[  *8S5 1  they  the  said  ^defendants,  or  some  or  one  of  them,  had  pur- 
chased of  some  persons  or  person,  claiming  under  such  letters- 
patent  a  large  quantity  of  land  within  the  said  harbour  of  Ports- 
mouth, and  between  the  high  and  low  water  marks  aforesaid, 
whereon  or  wherein,  or  on  parts  of  which  they  the  said  then 
defendants,  or  some  or  one  of  them  had  erected  and  made  the 
said  wharf,  quay  or  stage,  dock,  bridge,  storehouse  and  timber 
pound,  and  other  buildings,  erections,  and  works  as  aforesaid ; 
and  that  they  the  said  then  defendants  insisted  they  had  a  right 
so  to  do  by  virtue  of  the  said  letters-patent. 

But  that  in  and  by  the  said  information  the  said  A  Uomey- 
General  charged  that  such  letters-patent  (if  any  such  there  were) 
were  void  and  of  no  force  or  effect  to  pass  the  soil  on  which  the 
said  nuisances  had  been  erected,  nor  any  other  land  between  the 
high  and  low  water  marks  within  the  said  harbour ;  and  that  the 
said  letters-patent  had  been  abandoned,  and  if  not,  yet  that 
such  parts  of  the  said  harbour  of  Portsmouth,  whereon  or 
wherein  such  wharf,  quay  or  stage,  dock,  bridge,  storehouse  and 
timber  pound,  and  other  buildings,  erections,  and  works  had 
been  erected  and  made  as  aforesaid,  were  not,  nor  could  be 
included  in  such  grant. 

And  the  information  further  charged,  that  no  land  or  mud  or 
oaze  was  granted  by  the  said  alleged  letters-patent,  which  lay 
[  •88C  ]  between  a  creek  *or  lake  now  called  Forton  or  Weevil  Lake,  and 
formerly  called  Cason  Creek,  and  another  creek  or  lake  now 
called  Blockhouse  Lake,  and  formerly  called  Stoke  Lake,  except 
eight  acres,  or  thereabouts,  lying  close  to  the  said  lake  or  creek, 
formerly  called  Cason  Creek,  on  the  south  side  thereof ;  and  that 
the  whole  of  the  mud  land  claimed  by  the  said  then  defendants, 
or  any  of  them,  on  which  the  said  wharf,  quay  or  stage,  dock, 
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bridge,  storehouse,  erections  and  works  were  erected,  lay  between  ATT.-aBN. 
the  said  lake  or  creek  called  Blockhouse  Lake,  and  the  lake  or  pabmbtisr. 
creek  called  Forton  or  Weevil  Lake,  and  particularly  the  land 
upon  which  the  aforesaid  wharf,  quay  or  stage,  dock,  bridge, 
storehouse,  erections  and  works  had  been  made,  is  situate 
between  the  said  two  creeks  or  lakes;  and  that  the  said  two 
creeks  or  lakes  were  at  the  distance  of  8,882  feet,  or  thereabouts, 
from  each  other,  and  the  space  between  them  contained  70 
acres  of  mud  land,  or  thereabouts,  of  which  only  eight  acres 
purported  to  be  granted  by  the  said  alleged  letters-patent,  and 
which  said  acres  are  no  part  of  the  mud  land  of  which  the  said 
then  defendants,  or  any  of  them,  had  possessed  themselves ;  and 
that  the  said  wharf,  quay  or  stage,  dock,  bridge,  storehouse,  and 
other  erections  and  works,  were  erected  2,600  feet,  or  there- 
abouts, south  from  the  said  lake  called  Forton  Lake,  and  660 
feet,  or  thereabouts,  north  from  the  said  lake  called  Stoke  Lake ; 
and  the  said  70  acres,  lying  between  the  said  two  lakes,  are 
very  important  and  material  to  the  well-being  of  the  said 
harbour,  and  that  it  *was  extremely  prejudicial  to  the  said  har-  [  *387  ] 
hour  to  erect  any  buildings,  erections,  and  projections  on  any 
part  of  the  said  70  acres,  and  the  said  Attomey-Oeneral 
charged  that  the  other  piece  of  mud  land  claimed  by  the  said 
then  defendants,  in  which  the  said  timber  pound  was  erected 
and  made,  lay  to  the  south-west  of  the  town  of  Gosport  aforesaid, 
and  was  not  included  in  the  said  alleged  letters-patent,  and  that 
the  said  piece  of  mud  land,  on  which  the  said  timber  pound  was 
erected,  was  also  extremely  important  and  material  to  the  well- 
being  of  the  said  harbour ;  but  that  the  said  then  defendants 
alleged  and  insisted,  that  the  said  several  pieces  of  land  upon 
which  the  said  wharf,  quay  or  stage,  dock,  bridge,  storehouse 
and  timber  pound,  and  other  erections  and  works  were  erected 
and  made,  were  within  the  said  grant  and  described  therein. 

And  the  Attorney-General  charged  that  no  person  or  persons 
have  or  had  been  in  possession  of  such  part  of  the  said  harbour 
under  colour  or  pretence  of  the  said  grant,  or  otherwise,  until 
the  said  then  defendants  began  to  make  such  wharf,  quay  or 
stage,  dock,  bridge,  storehouse  and  timber  pound,  and  other 
buildings,  erections  and  works  ;  and  that  at  all  times  before  such 
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att.-qex.    time,  the  86a  flowed  and  reflowed  on  and  over  such  parts  of  the 

Pabm'eteb.   said  harbour ;  and  that  his  Majesty's  ships,  and  all  other  ships, 

vessels  and  boats,  had  free  passage  and  repassage  over  the  same, 

[  •388  ]  i^ud  Qgg^  Qf  might  have  used  the  same  for  the  anchoring,  ♦moor- 
ing and  lying  of  ships,  vessels  and  boats,  without  any  interruption 
whatsoever ;  and  that  his  Majesty  and  his  subjects  were  in  that 
manner,  in  the  possession  or  enjoyment  of  the  same. 

And  that  if  such  parts  of  the  said  harbour  as  aforesaid  had 
been  well  granted  by  the  Grown  to  any  person  or  persons,  under 
whom  the  said  then  defendants,  or  any  of  them,  claimed,  yet 
that  such  grant  did  not  and  could  not  extend  to  deprive  his 
Majesty  or  his  subjects  of  the  free  use  and  enjoyment  of  such 
parts  of  the  said  harbour,  or  the  free  passage,  repassage,  and 
anchorage,  mooring  and  lying  of  all  ships  and  vessels;  and 
could  not  extend  to  authorise  the  erecting,  making  or  continuing 
any  public  nuisance  or  obstruction  in  the  said  harbour ;  but  that 
all  such  erections,  buildings,  and  things  as  were  or  might  be  a 
public  nuisance,  ought  to  be  abated  and  removed,  notwithstand- 
ing any  such  grant  as  aforesaid,  if  any  such  there  were,  and  the 
same  was  a  valid  and  subsisting  grant. 

That  the  said  then  defendants,  or  any  or  either  of  them,  had 
no  right,  under  any  pretence  whatever,  to  build  upon  any  part  of 
the  said  harbour  between  high  and  low  water  marks,  and  more 
especially  upon  the  spot  on  which  such  wharf,  quay  or  stage, 
dock,  bridge,  storehouse,  timber  pound,  and  other  buildings, 
erections  and  works  have  been  made,  or  to  narrow  the  said 
harbour  at  high  water,  or  to  lessen  the  flux  and  reflux  of  the 

[  •889  ]  *tide  there,  or  to  annoy  the  ships  of  his  Majesty,  or  any  others 
passing  or  repassing,  mooring,  lying  or  being  in  the  said  har- 
bour ;  and  that  if  the  said  then  defendants,  or  any  or  either  of 
them,  were  or  was  entitled  to  the  soil  of  the  said  harbour, 
between  high  and  low  water  marks,  where  the  said  wharf,  quay 
or  stage,  dock,  bridge,  storehouse  and  timber  pound,  and  other 
buildings,  erections  and  works  had  been  made,  by  grant  of  any 
of  his  Majesty's  royal  predecessors,  or  otherwise ;  yet  that  they, 
or  any  or  either  of  them,  were  not  thereby  entitled  to  make  and 
erect  the  said  wharf,  quay  or  stage,  dock,  bridge,  storehouse  and 
timber  pound,  and  other  buildings,  erections  and  works,  or  to 
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make  any  erections  or  works  whatever,  which  would  prevent  or     att.-Gbn. 
diminish  the  flowing  or  reflowing  of  the  water,  or  injure  the    pabmetbb. 
aforesaid  moorings,  or  be  in  any  manner  a  nuisance  or  annoy- 
ance to  the  said  harbour. 

The  said  information  then  suggested,  that  the  defendants 
pretended,  (&c.)  the  statute  9  Geo.  III.  c.  16;  and  charged, 
that  the  title  of  the  defendants  to  the  said  land  was  not  aided  by 
the  said  Act  of  Parliament,  and  that  such  pieces  of  land  were 
continually,  until  within  a  few  years  last  past,  and  particularly 
before  and  in  the  year  1784,  and  until  such  wharf,  quay  or  stage, 
dock,  bridge,  storehouse  and  timber  pound,  and  other  buildings, 
erections,  and  works,  were  made  by  the  said  then  defendants  as 
aforesaid,  pieces  of  land,  over  which  the  sea  flowed  and  reflowed, 
and  the  same  yielded  no  rents,  issues  or  profits,  but  before  and 
*in  the  said  year  1784,  and  until  such  wharf,  quay  or  stage,  [  •390  ] 
dock,  bridge,  storehouse  and  timber  pound,  and  other  buildings, 
erections  and  works,  were  begun  as  aforesaid,  his  Majesty,  and 
his  royal  progenitors  and  predecessors,  and  all  his  Majesty's 
subjects  and  others  had  the  use  and  enjoyment  thereof,  as  part 
of  the  said  harbour  of  Portsmouth,  and  as  parcels  of  land  over 
which  the  sea  flowed  and  reflowed,  in  the  same  manner  as  his 
Majesty  and  his  subjects,  and  others,  had  the  use  and  enjoyment 
of  other  parcels  of  land  between  high  and  low  water  marks 
within  the  said  harbour,  and  the  other  shores  of  his  Majesty's 
kingdom ;  and  that  the  said  then  defendants,  or  those  under 
whom  they  claimed,  did  not,  before  the  said  year  1784,  make 
any  erections,  buildings  or  works,  upon  such  pieces  or  parcels  of 
land  on  or  in  which  they  have  made  such  wharf,  quay  or  stage, 
dock,  bridge,  storehouse  and  timber  pound,  and  other  buildings, 
erections,  and  works  as  aforesaid,  or  exercise  any  act  of  owner- 
ship in  or  upon  the  same,  nor  take  any  rent,  issues  or  profits,  or 
derive  any  benefit  therefrom. 

That  if  the  said  wharf,  quay  or  stage,  dock,  bridge,  storehouse 
and  timber  pound,  and  other  buildings,  erections  and  works,  had 
been  entirely  made  upwards  of  60  years  before  the  filing  of  the 
said  information,  and  the  said  then  defendants,  or  those  under 
whom  they  claimed,  had  been  in  quiet  possession  thereof,  and  in 
receipt  of  the  rents,  issues  and  profits  thereof,  for  60  years  last 
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att.-Gbn.    past ;  yet  in  regard  the  same  are  a  common  nuisance,  *and  tend 

Pabmibtbb.   to  the  injury  and  destruction  of  the  said  harbour,  such  Act  of 

[  *39i  J      Parliament  as  aforesaid  could  not  and  did  not  extend  to  protect 

the  same  from  being  abated  and  removed,  and  that  the  same 

ought  to  be  abated  and  removed  accordingly. 

The  defendants,  by  their  answer  to  the  information,  after 
admitting  the  prerogative  of  the  Grown  respecting  the  coasts  of 
this  kingdom,  and  that  his  Majesty  had  the  right  of  superin- 
tendency  over  the  said  coasts  for  the  purposes  in  the  information 
mentioned,  and  that  the  harbour  of  Portsmouth  was  an  arm  of 
the  sea,  and  a  public  port  and  sea-mark,  and  that  there  was  a 
.  dock  near  the  said  harbour  belonging  to  his  Majesty,  for  the 
purposes  in  the  said  information  mentioned,  and  that  certain 
parts  of  the  said  harbour  were  commonly  used  for  the  mooring 
his  Majesty's  ships  and  vessels,  and  were  called  the  King's 
Moorings;  they  stated  that  they  did  not  know  that  the  said 
wharf,  quay  or  stage,  timber  pound,  or  other  buildings,  erections 
and  works,  were  prejudicial  to  the  said  harbour ;  that  they  were 
jointly  in  the  possession  and  occupation  of  a  wharf,  quay,  or  stage, 
and  a  dock,  bridge,  storehouse,  and  a  small  building  used  as  a 
counting-house,  and  another  small  building  used  as  a  pitch-house, 
all  situate  on  the  Gosport  side  of  the  said  harbour,  and  within  the 
high  and  low  water  marks  of  the  sea  there ;  and  that  they  were  in 
possession  of  the  same  as  the  absolute  owners  thereof  in  fee  simple, 
[  *S92  ]  and  that  the  said  wharf,  quay  or  stage,  dock,  bridge,  ^storehouse 
and  other  buildings,  were  made  and  erected  by  them  the  said  de- 
fendants, or  at  their  expense,  in  or  about  the  year  1784 ;  and  that 
they  had  ever  since  been  in  the  possession  or  enjoyment  thereof, 
without  any  interruption  or  disturbance  whatever,  (save  by  the  in- 
stitution of  the  said  suit,)  and  that  the  land  on  which  the  said  wharf, 
quay  or  stage,  dock,  bridge,  storehouse  and  other  buildings  were 
made  and  erected,  and  the  fee  simple  and  inheritance  thereof  were 
purchased  by  them  in  the  said  year  1784,  and  were  duly  con- 
veyed to,  or  to  the  use  of  them  and  their  heirs  accordingly,  in 
consideration  of  the  sum  of  107Z.  paid  by  them;  and  they 
admitted  the  dimensions  and  situation  of  the  said  wharf,  quay  or 
stage,  dock,  bridge,  storehouse,  and  other  buildings,  erections 
and  works,  as  stated  in  the  said  information. 
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That  they  were  the  owners  of  a  stranded  ship  or  vessel  lying  att.-Gbn. 
upon  the  mud  land  of  the  said  harbour,  near  the  north  side  o!  parm'btkb. 
the  said  wharf,  quay  or  stage,  and  that  the  same  had  lain  there 
about  18  years,  and  was  not  intended  by  them  for  a  dock  or  for 
any  particular  purpose  in  that  situation;  and  the  said  defendants 
admitted,  that  the  ground  upon  which  the  said  buildings,  erec- 
tions and  works  had  been  made,  was,  prior  to  the  making  and 
erecting  the  same,  a  piece  of  mud  land,  and  was  bounded  as  in 
the  said  information  stated ;  and  the  said  then  defendants 
admitted,  that  they  had  in  the  year  1796,  or  thereabouts, 
inclosed  with  wooden  piles  driven  into  the  mud  *or  gravel,  and  [  •393  1 
secured  by  planks  or  pales,  a  parcel  of  mud  land  to  the  south- 
west of  the  town  of  Gosport,  and  between  the  high  and  low  water 
marks  of  the  sea,  and  which  mud  land  so  inclosed  was  used  by 
them  as  a  timber  pound,  and  contained  in  length  from  north  to 
south  200  feet,  or  thereabouts,  and  in  breadth  at  the  north  end 
thereof  65  feet  9  inches,  or  thereabouts,  and  at  the  south  end 
thereof  88  feet,  or  thereabouts,  and  that  the  mud  land  so  inclosed 
was  bounded  as  in  the  said  answer  mentioned ;  but  they  stated 
that  the  said  timber  pound  was  not  a  close  pound,  and  that  the 
same  did  not  prevent  the  flux  and  reflux  of  the  tide ;  and  they 
by  their  said  answer  admitted,  that  previously  to  and  until  the 
making  the  said  several  buildings,  erections  and  works,  the  sea 
did,  at  spring  tides,  flow  and  reflow  over  the  land  or  ground  on 
which  such  erections,  buildings  and  works  were  made,  and  up  to 
the  shore  or  high  water  mark  at  Gosport  aforesaid,  but  that  pre- 
viously to  that  time  the  sea  to  their  knowledge  did  not,  at  neap 
tides,  flow  and  reflow  over  any  part  of  the  land  on  which  any 
such  erections,  buildings  and  works  were  made,  and  that  ships 
or  vessels,  other  than  boats,  could  not  and  did  not  float  over  the 
same. 

That  the  said  wharf,  quay  or  stage  was  raised,  made  and  filled 
up  with  mud  or  soil  taken  out  of  the  said  harbour,  and  that 
therefore  the  said  harbour  is  capable  of  containing  the  same 
quantity  of  water  as  it  was  before  the  making  the  said  wharf, 
quay  or  stage,  and  they  stated  that  they  did  not  *know  that  his  [  *^2i  ] 
Majesty  or  the  public  was  or  were  in  possession  of  any  part  of 
the  land  or  soil  on  which  any  of  the  said  erections,  buildings  and 
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ATT..aEN.  works  were  made,  save  that  previously  to  the  making  the  same, 
Pabm BTSB.  such  boats  or  vessels  of  the  public  as  did  not  require  a  greater 
depth,  of  water  might  have  passed  and  repassed  over  such  land 
or  soil,  or  some  part  thereof ;  and  they  admitted,  that  previously 
to  the  filing  the  said  information,  they  received  notice  from  the 
Commissioners  of  his  Majesty's  Navy,  that  the  said  erections, 
buildings  and  works,  were  injurious  to  the  said  harbour,  and 
that  they  the  said  then  defendants  were  required  to  remove  the 
same,  and  that  they  had  not  so  done. 

The  defendants  by  their  answer  further  stated,  that  they 
believed  and  admitted  that  his  late  Majesty  King  Charles  I.  by 
letters-patent,  as  stated  in  the  said  information,  granted  to  Dame 
Mary  Wandesford,  wife  of  Sir  George  Wandesford,  and  to  the 
said  Sir  George  Wandesford,  their  heirs  and  assigns  for  ever, 
certain  pieces  of  salt-marsh  and  oazy  lands  and  grounds  in  the 
said  letters-patent  mentioned ;  and  they  insisted  that  the  words 
of  the  said  letters-patent  were  sufficiently  comprehensive  to 
include  the  lands  upon  which  the  said  wharf,  quay  or  stage, 
dock,  bridge,  storehouse,  timber  pound,  and  the  said  other 
buildings,  erections  and  works  had  been  erected,  and  they  insisted 
on  the  full  benefit  of  the  said  letters-patent ;  and  they  admitted 
that  the  whole  of  the  land  on  which  the  said  wharf,  quay  or 
stage,  and  the  said  dock,  bridge,  storehouse,  and  other  bruldings, 
[  •sss  ]  erections  and  works,  *were  made  and  erected,  lay  between  ihe 
two  lakes  or  creeks  in  the  information  mentioned,  and  that  the 
said  two  lakes  or  creeks  are  at  such  distances  from  each  other  as 
in  the  said  information  stated;  and  also  that  the  space  between 
them  contained  such  quantity  of  land  as  in  the  said  information 
mentioned,  and  that  the  spot  of  ground  on  which  the  said  last- 
mentioned  erections  and  works  were  made  was  on  the  south,  at  such 
distance  as  in  the  said  information  mentioned,  from  the  said 
lake  called  Forton  Lake,  and  was  on  the  north  at  such  distance 
as  in  the  said  information  mentioned,  from  the  said  lake  called 
Stoke  Lake. 

And  the  defendants,  after  admitting  the  Act  of  Parliament 
(9  Geo.  III.  c.  16)  and  referring  thereto,  stated,  that  they 
purchased  the  land  on  which  the  said  wharf,  quay  or  stage,  and 
the  said  dock,  bridge,  storehouse  and   other  buildings  were 
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erected  and  made  as  aforesaid,  in  the  said  year  1784,  of  James     att.-gbn. 
Francis  Perkins,  then  of  Winkton,  in  the  parish  of  Christchurch    p^bmetbh. 
Twyneham,  in  the  county  of  Southampton,  Esquire,  and  John 
Gompton,  then  of  Harbridge  in  the  same  county.  Esquire,  and 
that  such  land  was  by  indentures  of  lease  and  release,  dated  the 
28th  and  29th  days  of  September,  1785,  duly  conveyed  by  them 
the  said  James  Francis  Perkins  and  John  Gompton,  to  or  in 
trust  for  the  said  then  defendants  ;  and  that  in  such  indenture 
of  release  the  said  James  Francis  Perkins  was  described  as  the 
only  brother  and  heir-at-law  of  Edward  Perkins,  then  late  of 
Winkton  aforesaid,  *E  squire,  deceased,  who  was  therein  described      [  •396  ] 
as  the  eldest  son  and  heir-at-law  of  James  Francis  Perkins,  then 
late  of  Winkton  aforesaid.  Esquire,  deceased ;  and  that  in  the 
said  indenture  of  release  the  said  John  Compton  was  described 
as  the  nephew  and  devisee  named  in  the  last  will  and  testament 
of  John  Willis,  then  late  of  Ringwood,  in  the  county  of  South- 
ampton, gentleman,  deceased,  who  was  therein  described  as  the 
eldest  son  and  heir-at-law  and  devisee  in  the  last  will  and 
testament  of  John  Willis,  then  late  of  Bingwood,  aforesaid 
gentleman,  deceased. 

That  from  what  appeared  in  and  from  the  title-deeds  and 
writings  relating  to  the  said  lands  so  purchased  by  and  conveyed 
to  them  as  aforesaid,  they  were  induced  to  believe  and  did  believe 
that  the  said  James  Francis  Perkins  and  John  Gompton,  derived 
their  title  to  such  land  from  or  under  the  said  other  persons  so 
named  in  the  said  indenture  of  release,  some  or  one  of  them ; 
and  that  those  persons,  some  or  one  of  them,  derived  their  or  his 
title  thereto  from  or  under  certain  conveyances  made  by  the  said 
Dame  Mary  Wandesford,  and  certain  mesne  conveyances  and 
assurances;  and  that  she,  the  said  Dame  Mary  Wandesford, 
survived  the  said  Sir  George  Wandesford,  and  by  such  survivor- 
ship became  solely  entitled  to  the  whole  of  the  lands  granted  by 
the  said  letters-patent. 

That  since  the  said  purchase  and  conveyance  so  made  by  and 
to  them  as  aforesaid,  they,  or  any  *or  either  of  them,  had  not      [  •397  ] 
rendered  or  paid,  and  that  they  did  not  know  or  believe  that  any 
or  either  of  the  persons  under  or  through  whom  the  said  then 
defendants  claimed,  ever  rendered  or  paid  to  any  person  whom- 
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att.-Qvv.  soever  any  rent  whatsoever,  for  any  part  of  the  land  on  which 
Pabmibtbb.  til®  8*^id  wharf,  quay  or  stage,  and  the  said  dock,  bridge,  store- 
house and  other  buildings,  were  erected,  or  for  any  of  such 
erections  and  works  ;  and  they  stated  that  they  did  not  believe 
that  his  Majesty,  or  any  of  his  progenitors,  predecessors  or 
ancestors,  or  any  person  or  persons,  bodies  politic  or  corporate, 
under  whom  his  Majesty  anything  had  or  lawfully  claimed,  or 
should  have  or  lawfully  claim,  had,  within  the  space  of  60  years 
next  preceding  the  filing  the  said  information  or  institution  of 
this  suit,  been  answered  by  force  or  virtue  of  any  such  right 
to  the  same,  or  otherwise,  any  rents,  issues  or  profits  whatsoever, 
for  or  in  respect  of  any  part  of  the  said  last-mentioned  land,  or 
of  any  of  the  said  last-mentioned  erections  and  works ;  and  that 
such  land,  or  any  part  thereof,  or  such  erections  and  works,  or 
any  or  either  of  them,  was  not,  nor  were,  nor  had  been,  at  any 
time  within  the  space  of  60  years,  in  charge  to  his  Majesty,  or 
any  of  his  progenitors,  predecessors,  or  ancestors,  nor  had  stood, 
insuper  of  record,  to  the  knowledge  and  belief  of  them  the  said 
then  defendants.  And  that  with  respect  to  the  last-mentioned 
land,  and  the  said  last-mentioned  erections  and  works,  they 
hoped  they  should  have  the  same  benefit  of  the  said  Act  of 
[  *398  ]  Parliament,  and  the  ^aforesaid  length  of  possession,  and  of  the 
said  letters-patent,  and  other  matters,  as  if  they  had  pleaded  the 
same  in  bar  to  the  said  information. 

And  with  respect  to  the  said  piece  of  mud  land  on  which  the 
said  timber  pound  had  been  made  as  aforesaid,  they  submitted 
to  the  judgment  of  the  said  Court,  whether  or  no,  under  the 
circumstances  of  the  case,  they  ought  to  be  deprived  of  the 
possession  of  such  timber  pound. 

The  cause  came  on  to  be  heard  in  Trinity  Term,  1809,  and  in 
Easter  and  Trinity  Terms,  1810,  upon  a  great  mass  of  evidence 
furnished  by  the  depositions  of  the  various  witnesses  on  either 
side,  principally  as  to  the  question  of  nuisance. 

It  was  argued  a  second  time  by  the  Solicitor-Oeneral  {Sir 
Thomas  Plumer),  Jervis  and  Wyatt  for  the  Crown,  in  support  of 
the  prayer  of  the  information,  and  by 

Sir  Arthur  Pigotty  Hart,  and  Johnson,  for  the  defendants. 
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The  questions  made  on  either  side  were :  att.-Gbn. 

1st.  The  validity  of  the  title  or  grant.  Pabmibtbb. 

2nd.  The  extent  of  it  if  valid,  and  whether  it  included  the 
locus  in  quo  or  ground  on  which  the  alleged  obstructions  were 
erected. 

8rd.  Whether  the  grant  had  not  been  abandoned,  and  [  399  ] 

Lastly,  Whether  the  erections,  &c.  complained  of  were  or 
were  not  a  public  nuisance  injurious  to  the  harbour. 

The  case  having  been  fully  argued  and  re-argued  on  both 
sides,!  the  Lobd  Ghibf  Babon  now  delivered  the  judgment  of  the 
Court  as  follows : 

Macdonald,  C.  B.  : 

In  this  cause  the  judgment  of  the  Court  has  stood  over  for 
some  time,  and  that  not  so  much  by  reason  of  any  difficulty  in 
the  case,  as  of  its  extreme  importance. 

It  was  an  information  filed  by  the  Attomey-Oeneral,  complain- 
ing of  a  nuisance  in  the  harbour  of  Portsmouth  in  several 
instances.  A  previous  discussion  referring  to  the  case  of  the 
Attorney-General  v.  Richardsl  has  attracted  the  attention  of  the 
Court  to  the  deed  itself,  by  which  it  is  supposed  that  the  spot 
upon  which  the  nuisance  complained  of  is  erected  was  conveyed. 
It  was  argued  at  first  upon  the  single  ground  of  the  fact  of 
nuisance,  making  the  question  one  of  mere  fact,  whether  the 
erections  were  a  nuisance  or  not.  In  the  case  of  the  Attorney- 
General  v.  Richards  the  nuisance  was  very  manifest,  and  it  was 
abated.  In  the  course,  however,  of  agitating  the  question  in  the 
way  in  which  it  has  been  now  put,  it  has  become  necessary  to 
examine  the  nature  of  this  instrument  itself,  §  *not  that  I  myself  [  **oo  ] 
entertained  the  least  doubt  as  to  its  validity  in  the  case  of 
Richards ;  though  there  was  no  occasion  at  that  time  to  examine 
the  instrument  itself :  but  it  being  thought  necessary,  in  the 
further  agitation  of  this  question,  to  have  the  deed  examined  and 

t  For  the  main  points  of  the  ar-  §  Appendix,  10  Price,  465.     [The 

gaments,   see  the  case   on    appeal,  terms  of  the  instrument  sufficiently 

pp.  745,  et  aeq.y  post,  appear  from  the  subsequent  state- 

t  3  R.  E.  632  (2  Anstr.  603).  ment  in  the  above  judgment].— E.  C. 

B.R. — ^VOL.   XXIV.  3   B 
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Att.-Gbn.  debated  at  the  Bar,  that  has  been  done,  and  done  [with  great 
Pabmetbb.  ability. 

The  importance  of  this  question  is  made  manifest  by  the 
testimony  of  two,  I  suppose,  of  the  ablest  men  in  the  world  upon 
subjects  of  this  kind,  namely,  Mr.  Bennie  and  Mr.  Mylne.  Those 
gentlemen  are  clearly  of  opinion  that  although  of  no  very  great 
magnitude  in  the  present  instance,  yet  as  far  as  it  goes  it  is  a 
nuisance,  and  an  obstruction  in  the  harbour.  There  are  several 
witnesses,  it  is  true,  upon  the  part  of  the  defendants,  who  go  the 
length  of  saying  that  it  is  not  only  no  nuisance,  but  that  it  is  of 
great  service  in  the  harbour.  However,  these  gentlemen  them- 
selves surveyed  the  harbour,  having  been  sent  down  expressly 
for  that  purpose,  and  they  are  of  opinion  that  it  is  a  nuisance 
detrimental  to  the  harbour,  and,  except  one  small  spot,  that  it  is 
not  within  the  grant  itself.  But  it  is  either  within  the  grant  or 
it  is  not :  if  it  is  within  the  grant,  I  think  it  may  be  easily  shewn 
that  the  grant  is  good  for  nothing.  It  is  perfectly  clear  that  all 
the  soil  under  the  salt  water  between  high  water  mark  and  low 
water  mark  is  the  property  of  the  Crown.  Such  property  has 
certainly  been  (as  it  may  be)  communicated  in  a  great  many 
instances  to  the  subject,  but  that  is  always  subservient  to  the 
[  •401  ]  public  right  •of  the  King's  subjects  generally.  It  is  compared 
by  Lord  Hale,  with  his  usual  simplicity,  to  the  case  of  a  high- 
way. The  private  right  of  the  Crown  may  be  disposed  of,  but 
the  public  right  of  the  subject  cannot,  even  if  it  be  within  this 
grant. 

Upon  the  first  argument  it  was  simply  contended  that  the 
erection  was  a  nuisance,  but  upon  the  second  argument  the  grant 
itself  was  impeached.  Now  I  take  it  that  nothing  can  be  clearer 
than  that  the  King  can  in  no  degree  affect  the  public  right  of  the 
subject  passing  and  repassing  upon  the  salt  water ;  he  cannot 
affect  that  by  anything  which  can  be  done  by  him.  Lord  Halb 
lays  down  clearly,  that  ports,  creeks,  and  havens  are  the  sub- 
jects of  the  public  right ;  he  describes  what  those  are — a  port 
more  immediately  accommodated  for  protection,  both  naturally 
and  artificially  ;  a  haven,  that  which  does  naturally  protect,  and 
where  ships  may  ride  or  lie  in  safety ;  and  a  creek,  a  member  of 
a  port  where  there  is  no  customer  or  comptroller,  but  where 
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there  are  certain  oflScers  for  the  purpose  of  collecting  the  King's     Att.-Gen. 
revenues.!    In  none  of  these  places,  therefore,  can  the  public    pabmktep. 
right  be  waived,  although  there  might  be  a  grant  of  the  soil ; 
but  such  grant  must  be  considered  as  subject  to  that  public  right, 
which  cannot  be  disturbed. 

The  grant  at  present  in  question  is  a  grant  that  was  made  in 
the  year  1628,  and  down  to  the  year  *1786  nothing  was  ever  C  ^^^  1 
done  upon  it.  The  commission  which  issued  in  order  to  hold 
the  inquisition  upon  which  the  grant  proceeded,  it  will  be 
necessary  somewhat  to  examine.  It  will  be  found  that  there  is 
more  granted  in  its  terms  considerably  than  the  commission 
warranted,  for  the  inquisition  goes  greatly  beyond  it.  The 
letters-patent  recite  the  commission  and  the  inquisition.  They 
recite  that  a  commission  issued  upon  the  18th  of  February,  1625, 
directed  to  the  Mayor  of  the  borough  of  Lymington  and  some 
others,  directing  them  by  jury  to  make  the  following  inquiries. 
They  were  to  survey  and  view,  as  well  by  the  oaths  of  lawful 
men  of  the  county  of  Southampton,  as  by  the  examination  and 
deposition  of  credible  persons,  all  and  singular  the  ports,  creeks, 
lakes,  and  lands  which  thentofore  were  surrounded  and  overflown 
with  the  sea,  and  which  lie  and  abut  on  or  near  the  town  of 
Emsworth  and  a  variety  of  other  places,  and  amongst  the  rest 
the  town  of  Lymington  and  the  port  called  Eey-haven  ;  and  in 
like  manner  to  enquire  whether  the  aforesaid  lands  and  other 
premises  so  surrounded  and  overflown  with  the  sea,  could  or 
could  not  be  gained  and  secured  from  the  overflowing  of  the  sea, 
and  of  the  number  of  acres  of  the  same  lands,  and  to  what 
castles,  towns,  or  other  particular  places  they  are  situated  and 
abutted,  and  whether  the  gaining  and  acquiring  of  the  lands  and 
other  premises  so  to  be  recovered  from  the  overflowing  of  the 
sea,  would  be  any  damage  or  prejudice  to  any  person  or  persons: 
and  also  whether  the  gaining  and  acquiring  the  said  lands  and 
other  premises  so  overflown  by  the  sea  *  would  be  for  the  benefit  r  ^^os  ] 
and  advantage  of  the  several  parts  of  the  county  aforesaid,  and 
to  the  increase  of  the  revenue  of  us  and  our  successors :  and 
they  were  commanded  that  they  should  deliver  the  survey  and 
inquisition  as  soon  as  they  could,  and  at  longest  from  the  day 
t  Be  Portibus  Mans,  part  ii.  ch.  ii.  pp.  46,  47,  48. 

3  8  2 
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att.-Gen.     of  Easter  in  one  month  next  following,  to  the  Barons  of  the 

Parm^etbb.    Exchequer.     So  that  we  see  promptitude  is  one  object  in  this 

proceeding ;  for  it  is  to  be  executed  in  a  very  little  time,  tha'  is, 

between  the  18th  of  February  and  the  Easter  following,  about 

three  weeks,  which  will  be  observed  on  by  and  by. 

Then  the  letters-patent  state  an  inquisition  taken  in  the  county 
of  Southampton,  which  is  very  material.  The  commissioners 
say,  ''  they  have  considered  all  the  circumstances  mentioned  in 
the  commission  relating  to  the  premises,  by  the  oaths  of  certain 
persons,  and  that  they  find  the  lands  in  the  commission  aforesaid 
mentioned,  extend  themselves  from  the  town  of  Emsworth,  in 
the  county  aforesaid,  situate  in  the  east  part  of  the  county,  upon 
a  lake  in  the  county  of  Sussex,  and  so  extend  westwardly  to  the 
town  of  Langstone,  in  the  county  of  Southampton,  including  all 
creeks,  lakes,  and  surrounding  grounds  in  and  about  the  isle  of 
Halinge,  in  the  county  of  Southampton,  and  including  part  of 
the  port  lying  within  the  isle  of  Halinge  aforesaid  and  the  town 
of  Embworth,  in  the  county  of  Southampton,  and  from  the 
aforesaid  town  of  Langstone,  and  extending  from  the  said  town 
of  Langstone  further  west,  to  the  marsh  called  Drayton  Marsh, 
[  ♦404  ]  including  all  surrounding  grounds  and  *part  of  the  port  of 
Langstone  aforesaid,  and  extending  further  west  from  the  afore- 
said mark  to  the  town  of  Wymaring,  in  the  said  county  of 
Southampton,  including  all  creeks,  lakes,  and  surrounded 
grounds  in  and  about  the  isle  of  Portsea,  in  the  said  county  of 
Southampton,  and  extending  westward  from  the  town  of 
Wymaring  aforesaid  to  the  town  and  castle  of  Porchester,  includ- 
ing all  the  surrounded  grounds  part  of  the  port  of  Portsmouth, 
in  the  county  of  Southampton,  the  commission  having  expressly 
excluded  any  ports  whatever,  and  having  said  only  '  near  to  or 
abutting  on  ports;  "'  therefore  care  was  taken  in  the  commis- 
sion at  least  to  avoid  the  trespassing  on  any  part  of  the  creek 
whatever ;  but  the  inquisition  lays  down  an  immense  quantity 
of  land  fronting  almost  the  whole  of  the  county  of  Southampton, 
and  amongst  the  rest  includes  part  of  several  ports,  and  among 
these  the  port  of  Portsmouth.  It  says,  ''  including  the  port  of 
Lymington,  the  port  called  Key  Haven,  a  certain  place  called 
Pennington  Bay,"  and  so  on.     And  moreover  the  aforesaid  jurors 
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say,  "  that  all  the  small  ports,  creeks,  lakes,  and  parts  of  great  Att.-Gbn. 
ports  above  specified,  described  in  two  geographical  tables  or  parmbteb. 
maps  of  survey  made  by  Edward  Mansel,  Gent.,  and  shewn  as 
evidence  to  the  jurors  aforesaid  upon  the  taking  of  his  inquisi- 
tion, amount  in  the  whole  to  8,928  acres,  overflown  and 
surrounded  with  the  sea ;  and  that  the  aforesaid  lands  overflown 
and  surrounded  "—those  are  a  different  thing — "  described  like- 
^se  in  the  said  two  maps  of  survey,  amount  in  the  whole  to 
1,500  acres,  and  that  the  acquiring  and  obtaining  *of  the  afore-  [  **06  ] 
said  lands  from  the  overflowing  or  surrounding  of  the  sea  will 
not  be,  as  it  is  reported,  any  prejudice  or  damage  to  any  person 
or  persons  ;  and  that  the  acquiring  or  obtaining  of  the  aforesaid 
lands  from  the  overflowing  and  surrounding  with  the  sea,  as  it 
is  said,  are  and  for  the  future  will  be  for  the  great  advantage, 
benefit,  and  profit  of  the  several  parts  of  the  county  aforesaid 
respectively  adjoining." 

Now  here  there  is  nothing  said  with  respect  to  the  interest  of 
the  Crown.  The  commission  directed  that  it  should  be  matter 
of  inquiry  how  far  it  would  be  for  the  advantage  of  the  Crown. 
No  return  is  made  to  that  part  of  the  commission  in  this 
inquisition,  but  it  expressly  transgresses  the  direction  in  the 
commission,  and  lays  the  foundation  of  a  future  grant  of 
those  smaller  ports  and  creeks,  and  part  of  the  port  of 
Portsmouth. 

Perhaps  I  might  stop  here  at  once  and  say,  if  in  point  of  fact 
these  ports  and  creeks,  and  part  of  the  port  of  Portsmouth,  is 
comprehended  in  the  grant,  that  is  by  no  means  what  the  Crown 
could  grant,  so  as  to  affect  the  jtis  publicum^  which  is  the  right  of 
the  subject  universally. 

It  goes  on  and  says,  that  these  surveys  were  remitted  to  the 
Exchequer.  They  are  not,  however,  to  be  found  ;  and  it  is  very 
much  to  be  lamented  that  they  are  not.  Then  the  grant  pro- 
ceeds to  state,  '*  Whereas,  for  and  in  consideration  of  the  good, 
true,  faithful,  and  acceptable  service  *done  and  bestowed  for  our  [  ♦406  ] 
most  dear  father  deceased,  and  us,  by  our  late  beloved  servant 
Robert  Pamplin,  deceased,  late  one  of  the  yeomen  of  the  wardrobe 
of  our  robes,  we  intended  and  made  our  royal  promise  to  give," — 
Let  us  see  what  the  property  is,  "  to  him,  his  heirs  and  assigns 


7i2  1811.    EX.     10  PRICE,  406—407.  [r.R- 

ATT..QKV.  for  ever,  all  and  singular  the  lands  and  marshes  surrounded  and 
Pabmetbb.  overflown,  or  subject  to  the  overflowing  of  the  sea,  in  our  said 
county  of  Southampton."  "  All  and  singular  the  lands  and 
marshes  surrounded  and  overflown."  If  that  means  all  lands 
which  are  overflown,  it  comprehends  the  whole  here  specified — 
*^  And  in  pursuance  of  which  our  said  royal  promise,  the  afore- 
said Robert  Pamplin,  together  with  Mary  Wandsford,  widow  of 
George  Wandesford,  deceased,  one  of  the  daughters  and  heirs 
apparent  of  the  said  Robert  Pamplin,"  and  so  on — "  Enow  ye 
that  in  consideration  and  in  compensation  of  the  great  expense 
heretofore,  as  we  are  informed,  as  well  by  Mary  Wandsford  and 
William  Wandsford  done  and  bestowed,  as  by  the  said  Mary 
Wandsford  and  William  Wandsford,  their  heirs  and  assigns,  for 
the  future  to  be  expanded  and  bestowed  in  fencing  in  with  walla 
and  recovering  the  said  premises  from  the  sea,  or  so  much  of 
them  as  could  be  fenced  in  and  recovered  from  the  sea,  or  they 
shall  undertake  or  attempt  for  the  increase  of  the  revenue  of  our 
Crown  of  England,  and  for  divers  other  causes  and  considera- 
tions," and  so  on. 

Then  we  have  here  the  purpose  for  which  these  marsh  lands 
[  '^o?  ]  were  granted ;  they  are  to  be  fenced  *in  and  recovered  from  the 
sea,  and  that  too  with  walls,  and  which  they  shall  undertake  or 
attempt.  Then  if  Portsmouth  harbour  composes,  or  any  part  of 
it  composes  any  share  of  this  grant,  that  part  which  is  compre- 
hended within  the  grant  is  to  be  walled  in  and  the  subject 
excluded,  and  that  "  for  the  increase  of  the  revenue  of  the  Crown 
of  England."  *' Such  as  they  shall  undertake  or. attempt," — 
Are  they  to  undertake  or  attempt  at  the  distance  of  10,000 
years?  Does  not  undertake  and!  attempt  necessarily  mean 
within  a  reasonable  time?  What  may  be  a  reasonable  time 
may  be  in  some  cases  matter  of  law,  and  in  others  matter  of 
fact ;  but  the  distance  between  1628  and  1784  is  not  what  the 
Crown  expected  when  it  contemplated  that  there  should  be  an 
undertaking  and  attempt,  but  that  that  should  be  within  a 
reasonable  time. 

Then  it  proceeds  to  enumerate  a  vast  variety  of  different 
parcels,  very  great  in  point  of  number,  amounting  to  some 

t  Sic  in  the  report. 
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thonsands  of  acres,  and,  among  others,  that  part  is  supposed  to    att.-gbn. 
be  comprehended  upon  which  these  erections  are  made.  pabmbtkb. 

In  contradiction  to  that  it  is  contended  by  the  Grown  that  this 
is  not,  except  as  to  some  little  spot,  comprehended  within  this 
grant;  but  that  if  it  be  comprehended  within  the  grant,  the 
grant  cannot  operate  upon  it  according  to  law ;  and  if  it  is  not 
comprehended  there  is  no  pretence  for  retaining  it. 

The  grant,  after  having  enumerated  a  vast  number  of  marshes  [^^*  ] 
and  oazes,  proceeds  to  grant  in  general  words  "  all  other  our 
lands,  feedings,  pastures,  meadows,  marshes,  salt  marshes  and 
glibses,  wracks  and  lands,  which  formerly  were  or  now  are  over- 
flown, or  subject  to  the  overflowing  of  the  sea,  shores,  coasts, 
gravel,  and  sands,  with  all  the  increments  of  the  sea,  and  all  our 
profits,  emoluments,  and  hereditaments  whatsoever,  with  all  and 
singular  their  rights,  members,  and  appurtenances  incident  and 
belonging  thereto,  and  which  were  lately  recovered,  forsaken,  or 
left  bare  and  dry  by  and  from  the  sea,  with  all  benefit  of  the  sea, 
and  all  their  rights,  members,  and  appurtenances  incident  or 
appurtenant,  and  which  at  any  time,  from  time  to  time  here- 
after, shall  be  recovered,  forsaken,  or  left  bare  and  dry  by  and 
from  the  sea,  in,  upon,  near,  or  about  the  aforesaid  towns  of 
Emsworth,"  and  so  forth ;  and,  among  the  rest,  the  island  of 
Portsea,  the  castle  and  town  of  Porchester,  the  port  of  Ports- 
mouth, Fareham  Haven,  &c.  Then  it  proceeds  further  to  grant 
all  those  subject-matters,  by  whatever  name  they  be  known  or 
understood,  **  situate,  lying  and  being,  coming,  growing,  renew- 
ing, happening,  or  arising  in  or  near  the  aforesaid  towns,  islands, 
castles,  creeks,  ports,  rivers,  and  havens,  or  within  any  of  them, 
or  any  of  the  aforesaid  lands,  tenements,  meadows,  feedings, 
pastures,  salt  marshes,  marsh  lands  overflown  or  subject  to  the 
overflowing  of  the  sea,  shores,  creeks,  ports,  havens,  and  other 
premises  above  by  these  presents  granted,  whenever  the  same 
shall  be  banked,  fenced,  gained,  *and  recovered  from  the  sea,  or  C  **^  ] 
otherwise  forsaken  and  left  bare  by  the  sea," — so  that  we  have 
in  every  part  of  this  grant  creeks  and  ports  of  every  denomina- 
tion, the  port  of  Portsmouth  included. 

There  then  follow  provisions,  which  shew  most  manifestly 
that  it  was  intended  that  this  grant,  if  it  were  to  take  effect  at 
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ATT.-GE5.  all,  should  take  effect  speedily,  for  it  gives  a  remission  of  tithes, 
Pabmlteb,  when  this  soil  should  be  recovered  by  banking,  for  the  term  of 
seven  years.  It  was  considered,  therefore,  that  the  grant,  if  to 
take  effect  at  all,  was  to  take  eliect  speedily ;  and  that  for  the 
first  seven  years  after  the  ground  was  recovered,  no  tithe  should 
be  paid.  It  goes  on  further  to  reserve  a  rent  of  fourpence  an 
acre  for  some  parts,  and  a  penny  an  acre  in  other  parts,  and 
that  rent  is  specially  provided  to  commence  on  the  succeeding 
St.  Andrew's  day,  in  the  year  1630.  The  grant  itself  was  made 
in  1628,  and  therefore  it  was  expected  that  in  the  course  of  those 
two  years  something  would  arise  to  the  Grown  in  the  shape  of 
rent. 

This  is  the  nature  of  the  grant.  As  I  stated  before,  if  it  does 
comprehend,  as  it  does  in  terms,  Portsmouth  harbour  (and  it 
does  so  in  consequence  of  the  inquisition  that  was  made ;  which 
inquisition  greatly  exceeded  the  commission,  for  that  had 
expressly  excluded  them  by  directing  that  they  should  sur- 
vey and  view  those  parts  which  abutted  upon  the  harbour, 
but  no  part  of  the  harbour  itself,)  it  is  in  that  view  also  clearly 
void. 
L  410  ]  Let  us  next  examine  the  common  doctrine  in  the  case  of  a 

grant  made,  and  of  which  no  advantage  has  been  taken,  and 
which  has  never  been  acted  upon  for  a  century  and  a  half.  It 
is  most  manifestly  clear,  either  that  the  grant  was  never  acted 
upon  at  all,  or  we  must  presume  that  it  was  surrendered,  if  ever 
the  grantees  did  avail  themselves  of  it.  It  has  been  argued  thus : 
that  supposing  this  was  the  case  of  a  subject  who  had  not  acted 
upon  such  a  grant  for  one  hundred  and  forty  years,  the  presump- 
tion must  be  the  same  as  it  was  in  the  case  of  TA"  Mayor  of 
Kingston-upon-Hull  v.  Horner,\  and  the  case  of  the  Advowson  of 
Chester-le-StreeLl  In  those  cases  there  was  nothing  produced 
but  a  grant  made  at  a  distant  time.  The  Court  said,  time  must 
determine  the  title.  Wherever  we  see  a  length  of  possession  of 
this  kind,  we  must  presume,  from  the  lapse  of  time,  that  an 
adverse  grant  is  surrendered.  So  where  we  find  the  King  by  his 
subjects  still  in  possession  of  this  soil,  by  the  passing  and 

t  Oowp.  102.  t  Ibid.  168  (in  noti$)  mb  nom.  Pawdl  v.  MUhanke, 
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repassing  of  such  vessels  as  can  pass  and  repass,  we  must  att.-Gbn. 
conclude  that  if  it  ever  existed  in  force  this  grant  had  been  in  pabmbtbb. 
the  interim  surrendered  to  the  Grown.  But  it  is  much  more 
probable,  that  when  the  grantees  came  to  look  at  it,  they  were 
told  that  the  King  could  not  grant  such  creeks  and  ports, 
including  the  greatest  port  in  the  kingdom  and  one  of  the  most 
important. 

Upon  all  or  any  of  these  grounds,  first,  the  *existence  of  a  [  •*!!  ] 
nuisance ;  next,  the  illegality  of  any  grant  affecting  the  ju8 
jnihlicum  between  high  and  low  water  mark ;  and  next,  the  great 
length  of  time,  and  no  fruit  having  come  of  this  grant — a  grant 
certainly,  by  the  terms  of  it,  expected  to  take  effect  immediately, 
and  to  be  acted  on  by  the  grantees  who  were  to  go  on  progress- 
ively as  well  as  they  could ;  whereas  nothing  has  been  done  : — 
upon  all  and  every  one  of  these  grounds,  it  appears  to  the  Court 
that  this  grant  can  be  of  no  avail  whatever. 

The  consequence  is,  that  there  must  be  the  same  decree  as  was 
made  in  the  case  of  The  Attorney-Oeneral  v.  HichardSf  grounded 
upon  the  illeiiality  of  the  grant  itself;  and  that  this  nuisance 
must  be  abated. 


IN    THE    HOUSE    OF    LORDS. 


In  bb  Portsmouth  Habbour. 
PARMETER   and   Others   v.   SIR  VICARY    GIBBS,       i8i3. 

^  '        Feb,  13. 

Knight.  — 

(10  Price,  412—464.)  '•  ^^^  ^ 

XThis  was  an  appeal  from  the  decree  of  the  Court  of  Exchequer 
in  the  preceding  case.  The  arguments  used  before  the  House 
were  as  follows :] 

Hart  and  Johnson,  for  the  appellants,  submitted  that  their       [  ^^  ] 
case  consisted  of  three  distinct  independent  points  or  proposi- 
tions, arising  on  the  questions  that  had  been  raised  by  the 


746  1813.     H.  L.     10  PKICE.  429—480-  [b^. 

Pabmbtbb  Crown,  which  they  now  put  somewhat  differently  and  more  fully 
Att.-Gek.     than  in  the  argument  below. 

First,  Whether  the  letters-patent  were  void  at  their  inception, 
or  not  valid  at  the  time  when  they  were  first  made  and  issued — 
the  question  which  had  given  rise  to  the  second  hearing  in  the 
Court  of  Exchequer. 

Secondly,  Assuming  that  the  instrument  was  at  that  time  in 
point  of  law  a  competent  deed  to  effect  a  grant  of  the  soil  and 
property  in  question,  whether  subsequently  to  that  grant  and 
during  the  interval  between  its  date  and  the  filing  of  the  present 
information,  anything  had  occurred,  as  whether  the  grantees 
had  been  guilty  of  anything  that  might  be  brought  under  the 
denomination  of  hickety  or  of  derelinquency  amounting  to  an 
[  ^^30  ]  abandonment,  *or  in  consequence  of  anything  in  the  conduct  of 
the  grantees,  the  persons  whose  claim  was  now  under  discussion, 
and  whose  right  was  sought  to  be  affected  by  this  proceeding, 
had  forfeited  the  protection  of  the  charter,  or  was  precluded 
from  availing  himself  of  that  foundation-stone  of  his  title  at  the 
present  moment. 

Lastly,  Whether  (a  point  arising  out  of  the  facts  of  the  case 
as  proved  in  evidence)  the  use  to  which  the  appellants  had 
applied  the  subject-matter  of  the  grant  was  such  as  derogated 
from  that  paramount  right  which  in  law  was  always  considered 
as  reserved  to  his  Majesty  in  all  similar  grants,  or  to  the  public 
in  all  grants  of  public  property ;  in  other  words,  whether  such 
an  use  derogated  from  the  obligations  to  the  King  and  his  sub- 
jects, under  which  the  grantee  must  hold ;  and  that  would 
depend  on  the  question  whether  the  use  of  it  caused  a  detriment 
or  hindrance  to  individuals  in  the  exercise  of  a  public  right  to 
pass  and  repass  over  the  soil  so  built  on,  so  as  to  make  the 
buildings,  (&c.  thereon  an  obstruction  to  such  right,  and  conse- 
quently a  public  mischief  or  nuisance. 

On  the  first  point,  the  validity  of  the  grant  itself,  they  put  the 
question  in  two  ways ;  first,  whether  the  subject-matter  of  the 
grant  was  a  matter  capable  of  being  granted  out  to  a  subject  by 
the  Crown :  and,  secondly,  whether  the  place  in  question — ^the 
site  of  the  erections  objected  to — had  been  in  fact  included  by 
the  grant  with  reference  to  the  terms  of  the  instrument  and  the 
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^places  described  therein,  as  being  granted  to  the  grantees  }  and  pabmstbb 
whether  they  ought  or  ought  not  to  be  abated  on  that  ground  of  att.-6bk. 
objection  to  the  title  of  the  appellants.  [  *4Si  | 

They  urged  the  affirmative  of  both  those  propositions  ;  and  in 
support  of  the  first  they  submitted  that  the  place  in  question 
was  a  spot  situate  between  what  is  called  the  low  water  mark 
and  the  ordinary  high  water  mark  on  the  margin  of  the  sea,  and 
part  of  the  harbour  of  Portsmouth, — that  it  was  prima  facie  the 
property  of  the  Grown,  and  vested  in  his  Majesty  as  private  pro- 
perty, but  subject  to  certain  incidental  public  rights  therein, 
whether  it  be  in  the  possession  of  the  Crown  or  of  the  subject, — 
and  that  it  is  competent  to  the  Grown  to  grant  the  property  in 
question,  and  that  it  is  capable  of  being  held  and  enjoyed  by  the 
subject  as  his  private  property. 

On  that  point  they  referred  to  Lord  Hale^s  Treatises,  De  Juris 
Maris  and  De  Portibus  Maris,  as  laying  down  very  distinctly  that 
such  property  is  a  subject  capable  of  being  granted  by  the  Grown 
to  an  individual,  and  that  that  individual  may  enjoy  it  as  private 
property,  and  that  the  title  to  it  may  be  established  either  by 
grant  or  by  prescription.! 

(The  LoBD  Chancellor  inquired  what  part  of  the  letters-patent 
has  described  the  appellant's  land,  because  the  first  difficulty  is, 
said  his  Lordship,  *whether  it  be  possible,  in  point  of  law,  that      [  ♦482  ] 
a  grant  of  the  Grown,  in  these  general  terms,  can  be  good.) 

It  was  submitted  that  in  many  cases  the  subject-matter  of 
property  may  pass  by  words  very  general,  and  even  in  grants  of 
the  Grown,  provided  those  general  words  are  as  connected  with 
the  body  of  the  grant  intended  to  pass  a  particular  subject,  that 
although,  in  the  consideration  of  instruments  of  this  sort,  a  rule 
of  law  most  beneficially  prevails,  creating  a  distinction  between 
the  grants  of  the  Grown  and  the  grants  of  a  subject,  that  the 
grant  is  to  be  taken  as  between  subject  and  subject  as  against 
the  grantor,  whilst  the  grant  of  the  Crown  must  be  construed, 
on  the  contrary,  favourably  to  the  interest  of  the  Crown,  the 

t  Treat,  de  Jui-e  Maris,  part  i.  ch.  6,  pp.  26,  32 ;  ch.  7,  p.  42 ;  De  Portibus 
Maris,  ch.  4  and  G. 
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Parmsteb  grantor  ;  yet  that  principle  of  law  is  accompanied  with  another, 
ATT.-GEy.  that  when  the  Court  expounds  the  grant  most  favourably  for  the 
Crown,  it  at  the  same  time  always  expounds  it  liberally  and  for 
the  Crown's  honour,  in  order  that  it  may  pass  to  the  subject 
that  which  it  was  the  clear  intention  of  the  Crown  to  give,  and 
which  the  courts  of  law  would  say  should  be  given,  by  the  grant 
itself.  Supposing,  therefore,  the  appellants  should  fail  in  point- 
ing out  in  the  instrument  on  which  they  rely  specific  lines  of 
boundary,  there  is  yet  sufficient  for  their  case  in  the  words 
which  occur  towards  the  end  of  the  grant  itself.  After  defining 
by  certain  limits  the  quantities  and  situations  of  the  places 
granted — after  specifying  that  those  amount  to  5,189  acres,  the 
[  nss  ]  grant  proceeds  *further  to  state,  that  the  Crown  "  had  given  and 
granted  by  these  presents,  and  for  the  considerations  aforesaid 
did  grant  to  the  aforesaid  Mary  Wandsford  and  WiUiam  Wands- 
ford  all  and  singular  those  our  other  lands  commonly  called  sea 
wastes  of  the  sea  oazes,  oazey  grounds,  salt  marshes,  creeks, 
havens,  inlets,  fittie  grounds,  glibsey  neats,  beaches,  holders,  and 
sands,  which  formerly  were  and  now  are  overflown,  or  subject  to 
the  overflowing  of  the  sea,  situate,  lying,  being,  and  abutting  on 
or  near  the  port  called  Bewley  Haven : "  and  then  proceeds  to 
describe  a  number  of  particular  places,  of  which  places  these 
oazey  grounds,  beaches,  and  grounds,  by  other  denominations, 
situate  in  these  particular  places,  "  and  all  the  lands  and  feed- 
ings and  shores  that  now  are  or  were  subject  to  be  overflown, 
called  Drayton  Marsh,  the  town  of  Wymering,  the  island  of 
Portsea,  the  castle  and  town  of  Portchester  aforesaid,  Ports- 
mouth Haven,  Fareham  Haven,  the  place  called  Horford,  the 
bridge  called  Wallington  Bridge,  the  aforesaid  town  of  Grosport, 
and  other  places  therein  described,"  and  then  concludes,  after 
describing  the  other  places  in  Portsmouth  Haven  and  the  town 
of  Gosport,  ''  and  whatsoever  is  mentioned  or  specified  in  these 
presents  by  other  metes  and  bounds,  or  elsewhere  in  our  county 
of  Southampton,  before  granted  or  mentioned,  or  intended  to  be 
granted  by  these  presents." 

Thus  the  letters-patent  having  included  amongst  all  the  afore- 
said towns,  all  and  singular  the  houses,  edifices,  buildings,  marsh 
[  ♦4S4  ]      lands,  lands  recovered  *and  forsaken  by  the  sea-shores,  creeks, 
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and  lands  that  are  overflown  or  subject  to  the  overflowing  of  the  Pabmetbb 
sea-shores,  creeks,  forts,  havens,  inlets,  banks,  oaze  or  oazey  att.-Oek. 
grounds,  glibses,  sands,  and  the  other  premises  mentioned  and 
described,  it  was  urged  that  it  was  not  for  the  House  to  consider, 
for  the  purpose  of  deciding  the  present  question,  whether  this 
grant  was  or  was  not  in  itself  more  extensive  than  in  ordinary 
prudence  the  Crown  ought  to  have  made  such  a  grant;  the 
question  at  present  being  merely  the  description  of  locality,  the 
deficiency  and  insufficiency  of  which  was  used  as  an  argument ; 
and  in  the  judgment  below  much  stress  was  laid  on  the  position 
that  it  was  so  extensive  as  that  it  ought  not  to  prevail,  for  that 
taking  these  comprehensive  words,  which  include  all  the  shores, 
the  Crown  would  be  supposed  to  grant  the  whole  sea-coast  of 
Southampton,  extending  from  Dorset  to  Sussex  ;  and  it  was  said 
that  if  the  Crown  had  thought  fit  to  make  such  a  grant,  the  fit- 
ness of  the  grant  being  questioned,  it  would  but  little  avail.  Still 
on  a  question  of  locality,  that  is,  on  the  simple  point  of  fact, 
whether  there  was  sufficient  description  of  locality  of  the  spot 
to  which  the  information  points,  and  the  grant  attaches,  it  is 
enough  to  shew  that  the  spot  is  part  of  the  haven  of  Portsmouth, 
and  it  is  upon  that  principle  the  information  itself  proceeds; 
and  if  it  be  quite  clear  that  it  is  a  spot  forming  part  of  the  shore 
of  the  town  of  Gosport,  comprised  within  the  haven  of  Ports- 
mouth, its  locality  is  sufficiently  described  in  the  grant  to  pass 
the  property.  Consequently  it  does,  in  fact,  embrace  *in  direct  [  *435  ] 
terms  the  line  of  metes  and  boundaries  pointed  out  by  the 
patent  itself. 

(Lord  Redesdalb  inquired  what  was  the  mete  and  boundary 
towards  the  sea?  Towards  the  sea-shore  (observed  his  Lord- 
ship) is  clear  enough,  it  is  the  whole  coast  between  Sussex  and 
Dorset ;  but  what  is  the  boundary  towards  the  sea  ?) 

The  sea  boundary  was  submitted  to  be  the  low  water  mark, 
and  the  letters-patent  granting  the  shores  would  raise  a  question 
of  construction,  what  the  law  of  the  country  considers  to  be  the 
shore  of  any  particular  situation.  In  common  parlance,  it  is 
plain  what  the  word  shore  means ;  but  if  by  a  high  and  great 
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pabmeteb    authority,  a  technical  meaning  is  given  to  that  expression,  it 
att.-Gek.     niust  be  considered  that  the  Crown  would  use  it  in  the  legal 
sense. 

(Lord  Bbdesdale  :  Did  these  letters-patent  grant  all  the  land 
between  high  and  low  water  mark,  from  the  county  of  Sussex  to 
the  county  of  Dorset,  excluding  every  individual  from  access  to 
their  lands,  from  the  sea  as  well  as  the  public,  supposing  their 
enjoyment  to  have  been  equal  in  extent  to  the  granting  of  the 
letters-patent  ?) 

It  was  said  in  answer,  that  it  was  not  meant  to  contend  that 
this  grant  is  to  be  taken  to  exclude  the  public  rights  on  these 
shores ;  but  that  whatever  might  be  the  terms  of  the  grant, 
dedicating  this  to  the  private  use  of  an  individual,  instead  of 
[  uso  ]  leaving  it  the  jus  privatum  of  the  *Crown,  still  it  must  be  subject 
to  all  such  public  use  as  the  Grown  itself  held  it  subject  to. 

(Lord  Eedesdalb  :  Do  you  advert  to  the  purpose  of  the  letters- 
patent,  that  these  boundaries  should  be  secured  from  the  over- 
flowings of  the  sea  ?  The  Crown  proposes  to  grant  lands  to  be 
secured  from  such  overflowings  of  the  sea,  and  the  consequence 
of  being  so  secured  would  be,  that  no  individual  could  have  a 
right  of  passage  over  them  in  vessels  of  any  description.) 

That,  it  was  submitted,  would  form  the  second  part  of  the 
case ;  for  the  present  it  was  only  meant  to  establish  the  first 
point,  that  this  grant  of  the  shore  was  a  grant  of  the  specific 
spot  in  question,  and  comprised  the  space  of  land  between  high 
and  low  water  mark,  because  the  word  shore  has  by  great  legal 
authority  received  a  technical  legal  construction,  meaning  all 
that  space  of  land  alternately  left  and  covered  by  the  sea  from 
the  ordinary  high  water  mark  to  the  ordinary  low  water  mark. 

(Lord  Bbdesdale  :  I  apprehend  what  you  are  now  contending 
for  is  this,  that  the  grant  comprises  the  whole  between  high  and 
low  water  mark,  and  that  you  are  not  bound  to  contend  that  a 
grant  of  the  whole  shore,  from  the  coast  of  Sussex  to  the  coast 
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of  Dorset,  would  be  a  valid  grant,  but  that  you  have  a  right  to  pabmeteb 
elect  which  part  of  the  shore  you  think  fit,  in  order  to  give  it  att.-Gbn. 
validity.) 

It  was  answered,  that  it  was  meant  to  be  contended,  that  in  [^37] 
law  it  might  be  a  vaUd  grant  of  the  whole  shore  ;  but  that  the 
use  of  it  must  be  qualified  by  the  same  legal  obligations  under 
which  the  Crown  is  supposed  to  hold  and  use  the  premises  in 
question ;  that  though  to  contend  that  the  whole  shore  of  the 
whole  county  might  competently  be  granted  by  general  words, 
would  be  a  proposition  too  extravagant,  and  not  capable  of  being 
supported,  it  is  competent  to  the  Crown,  and  that  it  would  be 
considered  in  law  as  originally  competent  to  the  Crown,  to  grant 
the  whole  of  the  shore  of  the  county  by  specific  terms  ;  for  it  is 
conceded  that  the  whole  of  the  shore  belongs  to  the  Crown  as 
private  property,  subject  to  public  uses.  Lord  Hale,  in  his 
Treatise  De  Fortibus  Maris,  part  ii.  c.  4,  5,  p.  67,  sets  oat  with 
treating  this  as  the  jvs  privatum  of  the  Crown,  subject  to  the  jus 
publicum, — and  that  it  may  be  granted  by  the  Crown  and  held 
by  the  subject :  and  he  states  that  the  Crown  has  frequently  so 
granted  portions  of  that  ground,  although  the  use  the  party 
would  be  entitled  to  make  of  the  property  when  the  grant  issued, 
is  a  question  distinct  from  the  present  point.  He  goes  on  to 
state,  the  whole  being  prima  facie  in  the  Crown,  the  Crown's 
grant  may  give  to  an  individual  subject,  and  that  many  parts  of 
it,  even  to  the  extent  of  harbours  and  havens,  are  held  by  pre- 
scription by  private  individuals ;  and  in  one  case  to  which  he 
refers,  that  of  the  Countess  of  Devon,  p.  55,  where  there  was  a 
question  arising  before  the  Court  on  a  title  to  the  haven  of 
Toppesham,  it  *was  decided  that  the  Earls  of  Devon  held  the  [  ♦438  ] 
coast  in  question  by  prescription ;  and  Lord  Hale  lays  down 
and  shews  distinctly,  that  there  is  enjoyment  of  a  great  portion 
of  the  sea-coast  of  the  kingdom  by  private  individuals. 

It  was,  therefore,  confidently  contended,  that  although  this 
might  be  a  very  large  grant  for  the  Crown  to  make,  that  it  might 
be,  perhaps,  a  larger  grant  than  the  merits  of  the  individual 
grantee  warranted,  but  it  could  in  point  of  law  make  no  differ- 
ence whether  the  Crown,  in  exercising  the  power,  divided  the 
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Pabmbter  subject-matter  of  the  groat  among  five  hondred  different  per- 
ATT.!"aEN.  ^^^s»  ^'  g*^®  it  to  a  single  individual,  provided  it  was  consistent 
with  such  a  right  as  the  Grown  possessed,  even  though  it  might 
include  the  whole  tract  of  country  from  the  borders  of  the  county 
of  Sussex  to  the  commencement  of  the  county  of  Dorset,  as  in 
the  case  in  Hale  of  the  grant  of  the  castle  of  Trematon,  which 
annexed  Plymouth  port  to  the  Duchy  of  Cornwall,  or  other 
princely  grants,  with  their  regalia,  which  have  been  made  to 
different  subjects.  Therefore  the  validity  of  the  grant,  as  to 
any  given  spot,  does  not  depend  upon  the  question  of  specific 
mention  of  the  particular  spot  where  the  grantee  may  be  entitled 
to  gain  a  much  more  extensive  dominion  over  the  land  in  ques- 
tion. That  will  resolve  itself  into  a  question  whether  the  grantee 
can  select  any  given  spot  of  the  subject  granted,  to  abstract, 
without  private  or  pubUc  detriment,  that  spot  from  pubUc  use, 
[  u^9  J  *and  apply  it  generally  or  distinctly  to  his  own  exclusive 
advantage. 

The  grant  of  the  Crown,  it  was  admitted,  must  be  undoubtedly 
subject  in  law  to  this  qualification,  that  although  the  Crown 
undertook  to  grant  the  whole,  yet  inasmuch  as  it  must  now  be 
considered  that  many  portions  of  this  must  by  antecedent  grant 
actually  existing,  or  by  prescription,  have  been  granted  to  other 
individuals,  the  person  who  comes  last  must  be  careful  that  he 
does  not,  in  attempting  to  avail  himself  of  that  grant,  commit  a 
trespass  by  infringing  on  the  possession  of  other  individuals  to 
other  portions  of  that  same  grant.  Wherever  a  lord  of  a  manor's 
estate  goes  to  the  margin  of  the  sea,  though  there  is  no  express 
grant,  he  is  entitled  to  the  shore  of  the  sea,  that  is,  the  limit 
from  the  ordinary  high  water  mark  to  the  low  water  mark ;  and 
wherever  he  is  entitled  to  the  profits  arising  from  that  descrip- 
tion of  property,  the  tenure  of  his  manor  is  attended  with  inci- 
dents which  do  not  by  law  naturally  belong  to  a  manor,  the  law 
presuming  that  that  right  of  possession  of  the  shore  originated 
in  a  special  grant  by  the  Crown,  inasmuch  as  it  has  been 
enjoyed  from  time  immemorial,  and  is  incident  and  appurtenant 
to  the  manor  ;  but  in  the  attempts  of  this  grantee  to  avail  him- 
self of  what  the  Crown  intended  to  give  him,  if  he  should  find 
the  title  was  in  another  subject  by  prescription,  it  would  behove 
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him  to  abstain  from  interfering  with  that  prior  title,  but  that    Pabmeteb 
would  not  disable  the  grantee  from  having  in  law,  if  it  were    att.-Gbn. 
♦competently  conveyed  in  the  grant,  other  portions  of  the  same      t  **^o  ] 
grant  on  which  an  anterior  title  could  attach :  and,  therefore, 
on  this  subject,  confining  the  observation  to  this  part  of  the  case, 
that  if  the  spot  in  question  be  a  part  of  the  shore  within  the 
limits  described  by  the  langua:;e,  and  there  be  not  the  interven- 
tion of  any  lord  who  by  prescriptioh  annexing  to  his  manor  this 
regalia,  which  would  presume  a  grant  from  the  Crown  of  that 
portion  of  the  sea-shore,  the  grantee  might  avail  himself  of  the 
grant  to  take  possession  of  it  within  reasonable  time,  and  enjoy 
it  as  grantee,  although  he  may  be  disabled  from  enjoying  other 
large  portions  of  the  same  grant. 

Then  admitting  the  fact,  that  the  spot  does  lie  on  the  shore  of 
the  town  of  Gosport,  part  of  the  haven  or  port  of  Portsmouth, 
here  is  still  a  competent  grant  of  it,  for  these  terms  would  be 
sufficient  to  pass  it  according  to  the  construction  which  the 
courts  of  law  have  adopted  in  respect  of  the  grants  of  the  Crown. 
In  WlmtUr'B  caset  the  question  arose  on  a  quare  impedit  on  a  title 
arising  on  letters-patent.  In  that  case,  "  It  was  resolved  by  the 
Court,  that  when  the  King's  charter  in  general  terms  refers  to  a 
certainty,  it  contains  an  express  mention  as  if  the  certainty  had 
been  expressed  in  the  same  charter,  although  the  certainty  to 
which  the  reference  is  be  not  of  record,  but  lies  in  averment  by 
matter  in  pais  or  in  fact.  And,  first,  it  was  considered  what  the 
law  was  in  this  case  before  the  Statute  de  Prerogativa  Regis." 
It  is  the  principle  that  if  his  *Maje8ty  has,  in  point  of  fact,  [  *44i  j 
described  the  thing  certainly,  and  the  spot  in  question  is  part  of 
the  land  described,  and  within  these  denominations  of  boun- 
daries, and  is  part  of  this  local  description,  it  is  sufficient  to  all 
the  purposes  for  which  the  King's  Courts  require  certainty  in 
his  grants,  namely,  for  the  purposes  of  its  being  assured  to  the 
advisers  of  the  Crown,  as  well  as  to  his  Majesty,  that  he  knew 
what  he  intended  to  grant,  and  that  he  has  expressed  competently 
in  the  instrument  the  object  he  meant  to  grant. 

Independently  of  that,  it  was  urged,  that  taking  the  whole 
evidence  together,  though  it  must  be  admitted  there  is  great 
t  No  reference  in  the  original  report. 

B.E. — ^VOL.  XXIV.  3   C   . 
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PABMETBB  reasoii  to  presume  that  the  site  in  qaestion  is  not  one  of  the 
Att.^Gbn.  liniits  prescribed  within  the  boundary  marked  out  by  the 
anterior  part  of  the  grant,  yet  it  is  clear  that  a  portion  of  these 
buildings  is  within  the  limits  of  the  grant.  If  it  is  said,  in 
arguing  this  case  on  the  part  of  the  Attorney-General,  that 
trusting  to  the  parol  evidence  which  was  read,  they  make  it 
clearly  certain  that  the  site  of  the  wharf,  and  the  other  build- 
ings, is  not  within  the  described  limits  of  the  grant,  yet  it  must 
be  admitted  that  the  timber  pound  is  within  the  limits ;  but 
supposing  that  the  evidence,  which  consisted  but  of  the  produc- 
tion of  the  letters-patent  themselves,  of  a  chart  that  had  been 
drawn  and  made  under  the  direction  of  those  who  sustained  this 
information,  and  of  the  parol  testimony  of  some  gentlemen,  wit- 
[  *442  ]  nesses  undoubtedly  highly  respectable,  some  of  whom  described, 
that  of  their  own  knowledge  the  *chart  was  taken  consistently, 
and  was  a  due  representation  of  the  face  of  the  country ;  and 
others  not  taking  on  themselves  to  know  the  country,  but 
assuming  the  chart  to  be  correctly  described  that  this  spot  did 
not  come  within  the  limits  of  the  grant,  taking  that  to  be 
certain,  the  appellants  in  this  case  ought  not  to  be  bound  by 
that  which  certainly,  though  it  brings  greatly  into  dispute  their 
case,  is  ex  parte  evidence.  If  the  Court  below  had  a  doubt  with 
regard  to  the  locality,  and  had  considered  the  particular  delinea- 
tion and  the  line  of  description  in  the  letters-patent  as  that  by 
which  the  spot  would  or  would  not  pass  ;  if  the  Court,  not  giving 
to  the  evidence  on  one  side  conclusive  credit,  had  directed  some 
further  or  other  mode  of  investigation,  in  which  each  party  might 
be  an  actor,  to  elicit  the  truth  from  the  witnesses,  or  perhaps  to 
impress  the  truth  upon  the  knowledge  of  the  witnesses ;  if  the 
Court  had  directed  inquiries  of  that  sort,  then  the  chart  pro- 
duced in  evidence  would  be  a  document  having  full  and  conclu- 
sive authority  as  evidencing  the  fact  to  which  it  was  applied,  but 
that  was  not  the  case.  The  informants,  with  a  view  to  make  as 
strong  a  case  as  they  could,  to  prove  that  the  boundaries  being 
such  and  such,  the  conclusion  was,  that  the  buildings  were  not 
parcel  of  the  grant ;  still  it  was  ex  parte  and  not  binding  on  a 
defendant,  who  thinks  if  he  had  been  allowed  to  have  concurred 
in  the  delineation  of  the  face  of  the  country,  and  had  had  men 
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of  equal  skill  and  integrity,  he  might  have  found  means  of  satis  Pabmetbb 
fying  these  engineers  who  speak  of  it,  that  the  site  of  the  ^build-  att.-Gbn. 
ings  in  question  was  parcel  of  the  grant,  or  at  least  so  connected  [  *^^^  T 
with  the  grant  as  that  it  must  inevitably  pass  as  parcel  of  the 
subject-matter,  according  to  the  terms  of  the  letters-patent,  con- 
taining the  words  read,  and  according  to  the  principles  which,  in 
Lord  Coke's  Reports,  he  has  stated  to  be  the  principles  upon 
which  courts  of  law  would  expound  the  King's  grant.  Therefore 
it  was  insisted,  that  even  upon  the  site  of  the  timber  pound,  that 
would  be  sufficient  to  have  entitled  the  defendants  to  an  issue  to 
inquire  whether  or  not  the  buildings  were  parcel  of  the  grant, 
unless  the  Court  could  be  satisfied  that  the  grant  is  nugatory. 
The  defendant's  witnesses  (they  observed)  speak  to  the  situation  of 
the  place  in  question  being  de  facto  parcel  of  the  grant,  and  there- 
fore they  were  entitled  to  some  other  mode  of  inquiry  with  respect 
to  that  fact — whether  that  mode  of  inquiry  would  have  been  most 
properly  exercised  by  the  Court  referring  it  to  a  jury  to  find  the 
fact  on  an  issue — or  whether  the  Court  would  have  directed  a  com- 
mission to  take  the  depositions  of  the  witnesses  upon  oath — that 
was  not  for  the  appellants  to  suggest ;  but  with  respect  to  the  timber 
pound,  that,  they  insisted,  must  be  taken  to  be  within  the  grant. 
They  therefore  concluded  that  the  Court  below  did  not  found 
their  decision  upon  the  principle  of  being  satisfactorily  informed 
that  any  part  of  the  premises  were  without  the  grant ;  for  if  that 
were  the  case,  it  would  be  doing  injustice  to  the  Court  to  lay 
down  a  proposition  of  this  description,  that  *being  satisfied  that  [  *^^  J 
the  greater  part  was  not  within  the  specification  of  the  grant, 
that  it  would  deprive  the  subject  of  the  possession  of  that  which 
was  within  the  description  of  the  grant.  So  that  if  the  Court 
had  not  seen  some  other  ground  upon  which  it  could  invaUdate 
the  grant,  it  would  have  directed  an  inquiry.  The  Court  of 
Exchequer,  therefore,  must  be  taken  to  have  considered  that  the 
subject  was  capable  of  grant. 

(The  Lord  Chamcellob  :  Had  you  any  argument  whether  the 
inquisition  was  not  void  by  the  terms  of  it  ?  The  jury  do  not 
find  that  it  will  not  be  to  the  damage  of  the  King's  subjects,  but 
that  it  is  reported  it  will  not  be. 

8  0  2 
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Pakmeteb  Lobd  Eedbsdale  :  '*  That  the  acquiring  and  obtaining  the 
Att.^Gek.  aforesaid  lands  from  the  overflowing  or  surrounding  of  the  sea, 
as  it  is  reported,  will  not  be  any  prejudice  or  damage  to  any 
person  or  persons,  and  that  the  acquiring  and  obtaining  of  the 
aforesaid  lands  from  the  overflowing  and  surrounding  with  the 
sea,  as  it  is  said,  are,  and  for  the  future  will  be,  for  the  great 
advantage,  benefit,  and  profit  of  the  several  parts  of  the  county 
aforesaid  respectively  adjoining.") 

On  the  second  point  it  was  insisted,  that,  assuming  the  grant 
to  be  good  at  the  time  when  it  issued  under  the  great  seal, 
nothing  had  been  done  which  amounts  to  an  abandonment,  or 

[  *446  ]  which  disables  the  grantee  from  taking  the  benefit  *of  the  grant. 
It  was  submitted,  that  if  the  Crown  had  made  a  grant  of  a  specific 
proportion  of  land  for  a  particular  object  to  be  effected  by  the 
grantee,  and  that  grantee  had  been  guilty  of  laches  or  delay,  in 
availing  himself  of  the  benefit  of  the  grant,  by  applying  it  use- 
fully for  those  purposes  for  which  the  Crown  was  induced  to 
make  the  grant,  it  would  be  competent  to  those  claiming  under 
him  to  insist  on  it,  but  that  the  Crown  might  avoid  it ;  still  it 
was  contended  such  Uiches  do  not  amount  in  the  first  place  to 
a  presumption  of  surrender.  That  would  first  introduce  the 
question  of  what  is  the  meaning  of  a  surrender  in  the  Courts  of 
law,  according  to  the  present  habit  of  raising  legal  presumptions. 
The  HuU  case,  which  was  decided  not  very  remotely,  and  other 
cases  which  have  travelled  in  the  steps  of  that  case,  the  Courts 
of  law  have  gone  to  a  considerable  extent  in  presuming  grants 
against  the  existence  of  records,  when  every  man  must  have 
known  he  could  not  have  sworn  to  any  such  grant ;  and  the 
Courts  have  done  it  as  a  maxim  of  law  most  beneficial  to  the 
subjects  at  large.  In  one  case  recently,  in  East's  Reports,  they 
went  to  the  extent  to  presume  on  facts  of  enfranchisement  of 
lands  from  the  Crown,  where  all  the  documents  must  have  been 
documents  of  record,  and  therefore  where  no  grant  could  take 
place  without  its  being  recorded,  and  where  the  rolls  were 
perfect  with  regard  to  other  enfranchisements,  and  therefore  no 
grant  could  have  taken  place  without  its  being  on  the  rolls  of 

[  *446  ]      the  manor  ;  but  it  was  on  *the  idea  that  a  claimant,  after  great 
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length  of  possession,  should  not  be  ousted  on  the  ground  of  Pabmbteb 
ancient  title,  which  could  only  be  displaced  by  enfranchisement,  att.-Gbk. 
and  the  Court  always  decide  in  favour  of  possession;  but  if 
presumption  could  be  raised  to  oust  a  person  who  has  been  long 
in  possession,  that  presumption  would  be  most  mischievously 
applied.  If  the  appellants  have  de  facto  and  bond  fide  taken 
possession  of  the  property  under  the  grant,  and  expended  large 
sums  of  money,  have  embarked  that  which  is  to  constitute  the 
provision  and  maintenance  of  himself  and  family,  and  continued 
undisturbed,  and  been  permitted  to  rest  in  the  confidence  that 
they  were  doing  right  for  nineteen  years,  there  is  no  principle  of 
law  on.  which  any  Court  will  presume  a  surrender  of  the  grant. 

Then — supposing  the  presumption  of  surrender  to  be  out  of 
the  question,  and  that  the  grant  in  question  was  made  for  certain 
purposes  intended  to  be  beneficial  to  the  Crown,  and  that  the 
Crown  has  not  received  the  corresponding  benefit,  and,  therefore, 
that  a  delay  of  one  hundred  and  fifty  years  ought  to  be  con- 
eidered  as  a  ground  on  which  the  grant  should  be  destroyed ; — 
they  submitted,  upon  that  point,  that  before  the  principle  can  be 
established,  it  ought  to  be  clearly  made  out  that  the  grant  has 
not  been  acted  upon  in  the  way  that  the  Crown  had  a  right  to 
look  for ;  for  it  cannot  be  said,  after  inspecting  the  vast  tract  of 
country  which  is  granted,  the  amelioration  of  which  would 
produce  public  benefit  *and  individual  profit  to  the  Crown  ;  that  [  ♦447  J 
still,  because  in  respect  of  a  small  spot  the  grant  has  never  been 
acted  upon,  until  some  individual,  by  an  observation  perhaps  of 
peculiar  ingenuity,  has  thought  it  capable  of  being  turned  to 
more  beneficial  purpose  ;  the  whole  grant  is  therefore  to  be  con- 
sidered as  abandoned,  and  that  the  Crown  has  been  deprived  of 
the  benefits  it  had  a  right  to  expect  from  the  possession ;  whilst 
on  the  other  parts  of  this  property  great  portions  of  land  have 
l)een  embanked,  and  the  defendants  have  been  glad,  as  fast  as 
the  necessity  of  the  country  would  enable  them  to  do  so  by 
l)uilding  and  embankment,  to  render  the  estate  of  value  to 
themselves  and  to  the  Crown. 

(Lord  Bedbsdale  inquired.  Has  any  part  of  the  grant  been 
in  possession  of  the  grantees  ? — ^According  to  my  knowledge  a 
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pabmbtbb    great  deal  of  it  has  not. — ^You  are  to  pay  fourpence  an  acre  to 
ATT.tbKN     th®  Crown, — Is  there  now  any  such  rent  paid?) 

On  that  point  they  submitted  that  that  would  not  advise  the 
grant  unless  the  Crown  should  take  the  ordinary  course  of 
resuming  the  grant,  and  they  referred  to  Lord  Hale's  Treatise 
De  Jure  Maris,  and  the  Beports  of  Levinz,  a  contention  between 
The  Lessees  of  Lady  Wandsworth  and  Stevens^  in  which  she  made 
certain  demands  against  them  as  her  lessees,  founding  a  title 
under  the  grant  in  question,  the  only  information  of  the  fact  of 
possession  at  present  accessible,  except  a  bill  which  they  had 
found  in  this  Court. 

L  448  ]  The  next  question  made  was,  whether  the  last  ground  on 

which  the  Attorney-General,  or  the  advisers  of  the  Crown,  were 
said,  in  making  up  this  report,  to  have  built  their  chief  strength, 
does  prove  a  non-user  of  the  locus  in  quo ;  for  they  say  that  if 
the  appellants  are  entitled  to  it  they  ought  not  to  be  permitted 
so  to  enjoy  it  as  they  had  done  before.  Upon  that  it  was  urged, 
that  the  King  could  grant  it  only  subject  to  the  pubUc  use,  the 
grantee  was  therefore  bound  to  use  it  in  such  a  way  as  to  keep 
himself  clear  of  two  objections;  the  first,  that  he  should  noi 
impede  any  of  those  general  public  rights  which  the  subject  has 
in  himself  in  this  description  of  land,  as  the  soil  owner  of  the 
territory  of  the  King ;  where  there  is  no  special  occupant  this 
description  of  land  is  in  the  King.  The  next  point  is  to  satisfy 
the  Court  that  it  does  not  produce  a  public  injury  to  the  public 
rights,  which  the  Crown  is  bound  to  protect :  the  first  mis-user 
of  the  land  would  consequently  arise  from  obstructing  the  subject 
from  having  that  free  transit  over  the  water,  to  pass  and  repass 
for  the  purposes  of  commerce  or  personal  convenience  or  pleasure, 
and  for  the  purpose  of  getting  to  the  land  from  that  water,  of 
which  the  shore  is  supposed  to  be  the  middle  term. 

They  submitted  it  was  not  competent  to  the  subject  so  to 
embank  any  portion  of  this  land,  the  non-embankment  of  which 
could  be  shewn  to  be  for  the  use  of  a  subject  having  a  right  to 
disembark    on    the  shore.     That  right  of    the    subject,  they 

[  «449  ]      insisted,  was  not  so  unquahfied  as  it  was  *stated  by  the  Crown  on 
the  original  argument  to  be.     It  is  not  a  capricious  right  of  the 
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subject  to  land  when  and  where  he  pleases.  It  was  stated  as  one  Pabmbteb 
of  the  grounds  of  the  Crown's  title,  that  this  was  so  exclusively  att.-Gbn. 
the  property  of  the  Crown,  that  where  the  sea  has  retreated  it 
was  so  far  the  private  right  of  the  Crown  that  no  person  could 
go  over  it  without  committing  a  trespass;  but  it  cannot  be 
insisted  the  right  of  the  subject  is  so  universal  and  unqualified, 
it  must  be  a  right  accompanied  with  the  use  and  purpose  for 
which  it  was  to  be  exercised ;  it  is  not  for  a  subject  to  say 
because  he  has  a  private  convenience  to  this,  that  if  there  be  ten 
miles  in  extent  of  shore  where  he  can  disembark  himself  from 
the  water  that  he  will  so  capriciously  insist  upon  this  right  as  to 
say  he  will  reserve  the  right  of  selecting  this  piece  of  land  for  his 
purpose,  and  therefore  that  it  shall  not  be  embanked.  That 
would  go  to  make  the  anterior  principle  a  nullity,  if  it  be  ad- 
mitted that  the  Crown  has  a  right  to  grant  the  shore,  provided 
the  use  made  of  the  grant  shall  not  obstruct  the  purposes  of  the 
subject  in  landing  when  he  is  disposed  so  to  do,  and  that  the 
right  of  the  subject  precludes  all  embankment.  The  principle 
that  the  Crown  has  a  right  to  make  the  grant  becomes  a  mere 
nullity — it  is  a  mere  dead  letter  ;  and  if  he  has  the  first  without 
the  grant,  then  the  consequence  would  be  he  takes  a  grant  use- 
less to  himself,  because  he  burthens  himself  with  an  obligation 
when  he  acquires  no  benefit  by  it. 

On  this  part  of  the  case  they  referred  to  the  *case  of  The  [  **50  ] 
Attorney-General  v.  Richards,}  which  was  cited  and  relied  on  as 
a  decisive  and  conclusive  authority  in  the  Court  below.  Now, 
according  to  the  facts,  they  submitted  that  it  did  not  apply  to 
the  present,  and  was  wholly  distinguishable  in  its  circumstances. 
In  that  case  it  was  proved  most  incontestably  that  the  persons 
who  had  excluded  the  flowing  of  the  water  from  that  part  of  the 
margin  of  the  land  had  obstructed  a  useful  and  constantly  used 
landing  place  of  the  town  of  Gosport ;  that  they  had  therefore 
excluded  the  subject  from  that  which  the  Crown  could  not 
exclude  him  from ;  they  had  used  it  for  a  purpose  not  competent 
to  the  Crown  to  apply  it.  Persons  had  been  in  ths  constant 
habit  of  landing  there  to  go  into  the  town  of  Gosport,  and  the 
consequence  was  there  that  the  Court  decreed  that  the  nuisance 

t  3  R.  R.  632  (2  Anstr.  603). 
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Pabmsteb  should  be  abated,  for  a  nuisance  it  was.  In  this  case  the  place 
ATT..bEy.  i^  question  is  a  place  not  capable  of  being  usefully  applied  to  the 
purposes  of  landing,  but  a  spot  lying  on  one  side,  either  to  be 
applied  to  some  such  purpose  as  the  present,  or  incapable  of 
being  applied  to  any  purpose :  that  is  a  marked  distinction 
between  the  two  cases  :  for  in  the  present  there  is  not  a  shadow 
of  evidence  that  by  the  building  remaining  any  subject  has  been 
prevented  from  landing  on  any  part  of  the  shore  where  it  was 
possible  for  him  to  land,  or  that  any  access  was  prevented  either 
to  an  individual  disposed  to  go  there,  or  to  people  having  pro- 
perty not  being  able  to  get  at  it  by  reason  of  obstruction  from 
these  buildings. 

[  'isi  ]  {The  Attorney-General :  There  is  no  part  of  the  case,  no  part 

of  the  evidence  is  directed  to  shew  that  these  buildings  are 
injurious  to  the  landing,  the  injury  is  to  the  King's  moorings  in 
the  harbour  of  Portsmouth.) 

On  the  last  point  the  counsel  for  the  appellants  submitted, 
that  the  question  raised  by  the  charge  in  the  information,  that 
the  buildings  and  erections  complained  of  were  prejudicial  to  the 
harbour,  and  a  nuisance  to  the  public  right  of  navigation  in  the 
port,  was  wholly  a  question  of  fact  to  be  determined  by  the  evi- 
dence in  the  case,  or  by  an  issue  at  law. 

They  urged  at  great  length  (from  the  testimony  furnished  by 
the  depositions  read  in  evidence  on  the  hearing),  that  there  was 
in  fact  no  nuisance  arising  from  the  erections  constructed  by  the 
appellants,  and  they  instanced  similar  buildings  erected  by  the 
Crown  in  corresponding  parts  of  the  harbour,  to  shew  that  such 
buildings  could  not  have  been  considered  to  be  detrimental  to 
the  harbour  by  the  agents  of  the  Crown,  who  had  advised,  and 
planned,  and  built  them. 

Upon  these  grounds  they  contended  that  the  determination 
and  judgment  of  the  Court  below  could  not  be  supported,  and 
must  be  reversed. 

Lord  Bedesdale  : 

It  is  very  important  that  the  letters-patent  grant  5,189  acres, 
as  described  in  the  maps  or  tables  referred  to  in  the  inquisition  ; 
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they  do  not  grant  by  metes  and  boundaries,  but  they  grant     Pabmbtbr 


r. 


6,189  acres  described  in  the  maps  or  plans.  That  grant  might  att.-Gkk. 
be  made  not  void  for  uncertainty  if  these  maps  or  plans  could  be  [  ♦462  ] 
produced,  but  if  they  are  not  producible  how  is  it  possible  to 
ascertain  what  are  the  specific  5,189  acres?  The  grant  is  of 
certain  quantities  of  land,  abutting  on  one  side  in  a  certain  way ; 
but  what  is  the  extent  from  that  point  to  the  sea  can  only  appear 
from  those  maps  or  surveys.  The  objection  is,  that  they  are 
void,  and  void  they  may  be  for  want  of  certainty ;  they  do  not 
contain  suflScient  certainty,  they  refer  to  that  which  would  create 
it,  and  referring  to  that  which  would  create  certainty,  if  that 
could  be  produced,  it  would  be  sufficient. 

You  shew  no  specific  possession  from  the  date  of  the  letters- 
patent,  if  you  did  it  would  be  presumed  it  was  within  the  map 
or  survey,  but  you  shew  no  possession  from  1639  to  1784 ;  on 
the  contrary  the  evidence  is,  that  the  public,  or  the  Crown  for 
the  public,  was  in  possession. 

Lord  Eldon  : 

The  information  states  an  objection  to  give  title  in  two  ways  ; 
it  first  states  that  the  letters-patent  are  void ;  another  is,  that 
previous  to  1784,  when  these  erections  were  made,  neither  you 
nor  any  one  else  had  been  in  possession.  To  be  sure  it  may  be 
argued,  that  where  the  Crown  makes  a  grant  of  this  sort,  sup- 
posing the  grant  good,  possession  of  some  parts  may  be  posses- 
sion of  other  parts ;  but  if  you  say  possession  of  one  piece  of 
land  is  possession  of  another,  though  *there  be  no  evidence  of  [  *453  ] 
that  other  being  granted  by  the  charter,  you  must  shew  posses- 
sion of  the  land  granted  by  the  charter  :  and  if  you  had  shewn 
possession  in  1784,  and  that  that  spot  was  granted  by  the 
charter,  that  would  have  called  on  the  Court  to  say  your  pos- 
session was  under  the  charter  ;  but  if  you  had  not  possession  of 
this  part  of  the  premises  that  you  allege  are  included  in  the 
charter  previous  to  1784,  how  are  you  to  make  out  that  you  have 
a  title  to  it  because  you  have  other  land,  unless  you  shew  it  was 
included.  Now  you  have  no  other  way  of  shewing  that,  but  by 
shewing  you  have  had  possession  previous  to  that  time,  or  by 
shewing  the  land  is  named  in  the  charter,  which  you  cannot 
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Parmetbb  shew  but  by  the  description  or  reference  to  the  maps,  which  are 
ATT.  gbk.  not  produced  ;  and  if  you  cannot  shew  you  had  possession  pre- 
vious to  1784,  it  would  take  this  ium  :  if  the  public  were  in  pos- 
session from  the  time  of  the  grant,  the  possessor  would  be  the 
Grown  ;  and  then  though  there  were  a  possession  of  the  Grown 
you  would  have  no  entry,  and  if  you  entered  in  1784  on  the  title 
of  the  Grown,  you  could  not  be  settled  in  that  possession  until 
after  a  lapse  of  sixty  years  and  no  adverse  title  set  up  :  if  there- 
fore the  Crown  had  got  a  title  against  its  own  grant  by  non-user 
up  to  1784,  you  have  not  a  title  because  you  have  not  had  an 
enjoyment  for  sixty  years.  And  there  is  another  objection  which 
makes  it  extremely  strong,  because  there  is  not  only  the  ground 
of  objection  as  it  may  be  in  the  language  of  the  finding  of  the 
inquisition,  which  is  only  a  finding  of  what  is  reported,  but  that 
[  •464  ]  finding  goes  only  to  *the  lands  contained  in  those  maps  or  sur- 
veys ;  and  if  therefore  anything  passed  under  the  general  words 
beyond  what  are  described  in  the  maps,  there  is  no  inquisition 
at  all. 

(Lord  Bbdesdalb  :  I  apprehend  there  is  a  part  of  the  land 
in  possession  under  these  letters-patent,  which  is  described  in 
the  letters-patent,  it  is  what  extends  from  the  passage  near  the 
town  of  Lymington,  towards  the  bridge.  Now  that  is  to  my 
knowledge  embanked,  and  I  believe  has  been  for  a  vast  number 
of  years — that  is  in  possession,  I  believe,  under  the  grant.  Now 
below  that  the  whole  coast,  almost  from  thence  to  Sussex,  is 
included  in  this  grant ;  and  every  person  who  knows  the  coast 
must  know  that  at  least  ninety-nine  one-hundredth  parts  of  it 
cannot  be  included  in  these  letters-patent. 

That  would  make  the  letters-patent  partially  void,  therefore 
that  makes  it  highly  important  to  see  what  those  maps  and 
surveys  were,  because  they  would  ascertain  these  5,189  acres 
granted,  and  nothing  else  will ;  and  therefore  the  other  part  of 
the  inquisition,  in  the  terms  of  it,  not  finding  positively  that  it 
would  not  be  to  the  damage  of  any  person,  but  only  as  it  is 
reported.) 

It  was  made  a  question  also  of  much  importance  whether. 
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with  reference  to  the  objects  and  the  immediate  end  of  this  suit,    Pabmbtbb 
the  validity  of  the  appellants'  title  to  the  land  on  which  the     att.Gbn. 
alleged  nuisances  were  placed — ^in  other  words,  the  efficacy  *of      [  *^^^  ] 
the  grant,  could  be  impugned  by  an  information  of  this  nature, 
or  put  in  issue  on  a  record  so  framed  as  was  the  present ;  and  it 
was  strenuously  contended  that  it  could  not,  or  that  if  it  should 
come  incidentally  into  question,  it  ought  not  to  be  made  the 
main  object  of  the  discussion  so  as  to  preclude  the  real  subject- 
matter  of  litigation  between  the  parties. 

On  the  part  of  the  Crown,  Jervis  (after  a  minute  investiga- 
tion and  full  statement  of  the  pleadings  in  the  cause,  and  the 
questions  raised  by  the  allegations  on  either  side)  contended,  as 
on  the  argument  below,  that  the  grant  by  these  letters-patent 
could  not  be  supported  ;  that  the  mud  land  claimed  was  not  the 
property  of  the  appellants,  and  that  the  wharf  and  timber  pound 
were  encroachments  and  a  purpresture  on  the  Crown,  or  a 
nuisance  to  the  public. 

The  substance  of  the  main  parts  of  the  argument  before  the 
House,  in  support  of  the  information,  and  the  judgment  of  the 
Court  of  Exchequer,  will  be  found  in  the  judgment  as  delivered 
by  the  Lord  Chief  Baron,  ante. 

It  was  put  principally,  as  before,  on  the  ground  that  the  grant 
was  invalid  generally,  because  it  had  proceeded  upon  a  founda- 
tion which  would  not  sustain  it,  inasmuch  as  it  was  founded 
upon  an  authority  which,  having  been  exceeded  in  the  execution 
of  it,  did  not  warrant  the  instrument  intended  to  be  the  result  of 
it,  to  the  efficacy  *and  validity  of  which  a  proper  and  due  execu-  [  •466  ] 
tion  of  the  preliminary  measures  which  had  been  made  necessary 
to  the  proposed  grant  was  essential  and  indispensable. 

It  was  further  insisted  that  the  grant  was  void  as  to  the 
particular  place  in  question,  for  want  of  a  specific  description 
of  the  part  claimed  ;  for  that  no  general  words  would  operate  to 
convey  what  was  not  particularly  expressed  in  the  enumeration 
of  the  parcels  professed  to  be  granted  by  the  letters-patent,  and 
on  that  point,  in  opposition  to  the  doctrine  applied  to  this  case 
by  the  counsel  for  the  appellants,  from  the  10th  Bep.  they  cited 
Boll.  Abr.  195,  E.  c.  194,  where  it  is  said  the  King  cannot  grant 
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Pabmetkb    by  general  words  what  he  holds  by  virtue  of  his  prero;Tative. 

att.-Gen.  S^  ^^30  referred  on  the  same  point  to  the  case  of  The  Attorney- 
General  v.  Sir  Edward  Fermor,^  T.  T.  18  Car.  II.  That,  he 
observed,  was  an  information  by  English  bill  for  lands  derelict 
upon  the  sea-coast,  wherein  the  case,  as  drawn  by  consent  of 
parties,  was  King  James  I.  granted  to  I.  S.  certain  particular 
marsh  lands  bordering  upon  the  sea,  et  ex  uberiori  gratia, 
granted  omne  solum,  fundum,  terram,  arenam,  terram  mariscar 
contigue  adjacen'  prsBmissis,  qu8B  modo  inundat*  vel  aqua  maris 
cooperta  existunt,  and  so  on,  non  obstante  non  nominando  valo- 
rem, quantitatem  sive  qualitatem.  After  this  100  acres  became 
derelict  by  the  sea  adjoining  to  the  marshes  before  particularly 
[  •467  ]  granted,  and  whether  it  belonged  *to  the  King  or  to  the  patentee, 
was  the  question.  It  was  argued  the  King  should  have  it. 
First,  because  the  King  had  not  these  100  acres  since  become 
derelict,  and  could  not  grant  that  which  was  not  in  him  to  grant. 
Secondly,  this  is  to  pass  a  parcel  of  lands  which  the  King  has  by 
his  prerogative,  which  cannot  pass  by  general  words.  Thirdly, 
if  anything  shall  pass,  it  must  be  only  so  much  as  in  a  line 
bor  lers  upon  the  parcels  before  granted,  otherwise  should  the 
sea  by  recession  leave  ten  or  twenty  miles  of  sand,  what  must  be 
the  boundary  ?  Surely  the  patentee  is  not  to  have  all  this  extent 
of  soil.  To  this  it  was  answered,  that  the  King  may  grant  that 
which  is  not  actually  in  him  at  the  time  of  the  grant,  as  it  is  in 
Dyer,  108  a,  252  b,  the  marriage  of  a  ward  quando  accident,  and 
yet  the  King  too  hath  the  ward  in  right  of  prerogative.  Here  is 
as  much  certainty  as  the  fact  was  capable  of,  no  number  of  acres 
or  description  of  the  soil,  quia  non  constat  what  it  would  be ;  and 
to  say  that  in  that  respect  the  grant  is  not  good,  is  to  argue 
against  the  prerogative,  and  make  the  King  in  a  worse  condition 
than  the  subject ;  scil.  that  he  hath  lands  but  cannot  grant  or 
dispose  of  them.  Thirdly,  the  nou  obstante  will  make  it  good  if 
not  good  without  it,  for  it  is  non  obstante  non  nominando  valorem, 
qualitatem  sive  quantitatem,  which  implies  all  the  objections 
which  are  or  can  be  made  against  the  grant — for  which  Coke 
was  cited.  Afterwards  Montague,  C.  B.  et  curia,  with  the 
advice  of  Rainsford  and  North,  Ch.  JJ.  held  that  nothing  passed 

t  2  Lev.  171. 
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by  these  general  ^words,  but  the  patent  as  to  the  100  acres,    Pabmeteb 
which  became  derelict  after  the  patent,  was  void.     Evidently     att.-Gbk. 
upon   the   ground  that  the  King  having    this   property  jtire       [  *458  ] 
prerogativce,  the  soil  in  question,  which  was  there  claimed  in 
point  of  form  for  his  Majesty  by  English  bill,  did  not  pass  to  the 
person  who  claimed  to  hold  it  under  that  instrument. 

The  third  objection  taken  to  the  validity  of  the  grant,  as  con- 
veying to  the  appellants  the  land  in  question,  was,  that  on  the 
face  of  the  letters-patent  there  was  an  object  and  a  purpose 
expressed  as  to  the  use  and  application  of  the  subject-matter 
granted,  which  were  illegal,  as  being  incompatible  both  with  the 
private  right  of  the  Grown  and  the  public  interest  of  the  King's 
subjects  therein  with  reference  to  each  other,  in  that  the  former 
could  not  be  granted  by  the  Crown  to  such  an  extent  as  to  be 
detrimental  to  the  latter,  to  which  it  must  ever  remain  subject. 

The  very  terms  of  the  grant,  therefore,  being  expressly  that 
"  the  grantees,  their  heirs  and  assigns,  may  at  their  pleasure 
freely  and  lawfully  embank,  bank  in,  and  retain  banked,  all  and 
singular  the  premises  by  these  presents  above  granted,  or  men- 
tioned or  intended  so  to  be,  as  well  against  the  sea  as  any  other 
place,  without  the  least  interruption  or  denial  of  us,  our  heirs 
and  successors,  or  any  other  person  or  persons,  and  to  erect  and 
make  any  bank,  sluice,  or  cut,  or  any  of  them,  from  time  to  time, 
upon  the  premises  or  any  part  thereof,  for  the  defence  *and  [  '469  ] 
better  maintenance  of  the  premises,  and  for  letting  forth  and 
keeping  out  the  sea  from  overflowing  the  premises." 

This,  it  was  insisted,  the  Crown  could  not  grant,  because  it 
would  divest  the  subject  of  a  public  right  which  the  King's  grant 
could  not  affect.  On  that  point  he  referred  to  the  doctrine  of 
Lord  Hale,+  who  says,  "  But  though  the  subject  may  thus  have 
the  propriety  of  a  navigable  river  part  of  a  port,  yet  these  erec- 
tions are  to  be  added,  (viz.)  first,  that  the  King  hath  yet  a  right 
of  empire  or  government  over  it,  in  reference  to  the  safety  of  the 
kingdom  and  to  his  customs,  it  being  a  member  of  a  port  prout 
inferius  dicitur.  That  the  people  have  a  public  interest,  B,ju8 
publicum  of  passage  and  repassage  with  their  goods  by  water, 
and  must  not  be  obstructed  by  nuisances  or  impeached  by  exac- 
t  Be  Jure  Mar'.s,  cap.  6,  p.  35. 


766  1813.     H.  L,     10  PRICE,  459—461.  [b.r. 

Pabmeteb  tions,  as  shall  be  shewn  when  we  come  to  consider  of  ports.  For 
ATT*(iEN.  ^^^  i^  privatum  of  the  owner  or  proprietor  is  charged  with  and 
subject  to  that  jus  publicum  which  belongs  to  the  King's  subjects, 
as  the  soil  of  an  highway  is,  which  though  in  point  of  property 
it  may  be  a  private  man's  freehold,  yet  it  is  charged  with  a 
public  interest  of  the  people,  which  may  not  be  prejudiced  or 
damnified." 
He  again  referred  to  Lord  Hale,  De  Portibus  Maris,  chapter 
[  •460  ]  ^^  ^^  ^'^  Publicum^  p.  84,  where  *he  says,  "  But  when  a  port  is 
fixed  or  settled  by  such  means,  though  the  soil  and  franchise  or 
dominion  thereof  primd  fade  be  in  the  Kmg,  or  by  derivation 
from  him  in  a  subject,  yet  that  jus  privatum  is  clothed  and 
superinduced  with  a  jus  publicum,  wherein  both  natives  and 
foreigners  in  peace  with  this  kingdom  are  interested  by  reason 
of  common  commerce,  trade,  and  intercourse.  And  this  public 
right  consists,  among  other  things,  principally  in  these :  first, 
they  ought  to  be  free  and  open  for  subjects  and  foreigners  to 
come  and  go  with  their  merchandize.  But  touching  this,  and 
how  far,  and  by  what  means,  and  upon  what  occasion  there  may 
be  interdictions  in  this  kind,  shall  be  at  large  considered  in  the 
following  chapters.  2.  There  ought  to  be  no  new  tolls  or  charges 
imposed  upon  them  without  sufficient  warrant,  nor  the  old  en- 
hanced, whereof  before  in  the  precedent  chapters.  3.  They 
ought  to  be  preserved  from  impediments  and  nuisances  that 
may  hinder  or  annoy  the  access,  or  abode,  or  recess  of  ships, 
and  vessels,  and  seamen,  or  the  unlading  or  relading  of  goods.'' 
So  in  89,  concerning  this  jv^  regium,  he  says,  "  But  the  right 
that  I  am  now  speaking  of  is  such  a  right  as  belongs  to  the  King 
jure  prerogative,  and  it  is  a  distinct  right  from  that  of  property ; 
for,  as  before  I  have  said,  though  the  dominion  of  franchise  or 
propriety  be  lodged  either  by  prescription  or  charter  in  a  subject, 
yet  it  is  charged  or  affected  with  that  jus  publicum  that  belongs 
to  all  men,  and  so  it  is  charged  or  affected  with  tiiat  jus  regium 
[  '^ci  ]  Qj.  right  *of  prerogative  of  the  King,  so  far  as  the  same  is  by  law 
invested  in  the  King." 

Upon  those  authorities  he  submitted  that  the  grant  was  void 
upon  the  face  of  it,  on  the  last  objection  alone ;  because  it  is 
destructive  of  this  jits  publicum,  as  being  a  grant  to  an  individual 
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not  only  of  shores,  but  of  many  ports  and  parts  of  ports,  without  Pabmbter 
regarding  the  jms  pMicum,  subject  to  which  alone  the  King  can  att.^gbx 
grant  his  jtus  privatum ;  for  they  are  empowered  by  the  grant  to 
fence  in  the  shores,  the  effect  and  mischief  of  which  would  be  to 
exclude  all  persons  whatever  from  passing  and  repassing,  and 
permitting  the  obvious  inconvenience  of  making  a  new  frontage 
to  the  sea,  so  as  to  exclude  all  individuals  not  only  boxn  the 
right  of  landing,  but  from  their  own  lands,  and  that  is  autho- 
rised by  the  terms  of  the  grant  **  to  embank  and  fence  in  with 
walls." 

Those,  he  urged,  were  the  principal  objections  arising  from 
the  face  of  the  grant.  A  further  objection  taken  and  insisted  on 
to  the  validity  of  the  letters-patent  was,  that  the  grantees  had 
never  taken  or  had  possession  of  the  subject-matter  of  the  grant, 
which  was  connected  with  the  present  suit,  till  150  years  after 
the  date  of  the  instrument,  during  all  which  period  they  had 
not  acted  in.any  manner  under  colour  or  pretence  of  the  grant, 
but,  on  the  contrary,  had  suffered  the  Grown  to  keep  possession 
by  the  use  made  of  *it  by  the  King  and  his  subjects.  [See  C  **«2  ] 
Charge  in  Information,  ante,  p.  729.] 

It  was  then  urged,  that  taking  it  for  the  sake  of  the  argument 
that  the  letters-patent  were  not  originally  void  on  any  of  the 
grounds  relied  upon,  they  were  lost  and  had  become  inefficient 
from  not  having  been  acted  upon ;  in  other  words,  they  had 
been  shewn  to  have  been  abandoned  and  surrendered  by  the 
effect  of  non-user,  from  neglect  or  laches  on  the  part  of  the 
grantees  in  not  doing  what  they  had  undertaken  to  do  in  the 
embanking  and  fencing  within  the  prescribed  period  mentioned 
in  the  grant,  expressly  for  the  increase  of  the  revenue  of  the 
Crown  of  England. 

The  argument  on  this  part  of  the  case,  which  was  of  course 
very  long,  being  illustrated  and  supported  by  a  very  minute 
reference  to  the  charges  in  the  pleadings  and  to  the  various  pro- 
visions of  the  letters-patent,  was,  in  substance,  much  the  same 
as  is  to  be  found  in  the  delivery  by  M'Donald,  C.  B.  of  the 
judgment  of  the  Court.     [Ante,  p.  737,  et  aeq.] 

On  the  question  of  nuisance,  the  argument  was  addressed 
wholly  to  the  matter  of  fact,  as  it  had  been  on  the  part  of  the 
appellants. 
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Pabmetbr  It  was  alsoonsisted  on  t?k^*part  of  the  Crown,  that  the  question 
ATT..GEN.  of  the  defendant's  titte  did  necessarily  arise  out  of  the  pleadings 
[  uso  ]  on  this  record,  *ilnd  that  it  would  be  most  material  to  the  deci- 
sion of  the  suit  that  it  should  be  ascertained  whether  the  title  to 
the  soil  was  in  point  of  fact  in  the  Grown  or  in  the  appellants, 
with  reference  to  the  nature  and  objects  of  the  information  and 
the  prayer  of  the  bill. 

Wyatt  was  stopped  by  the  Lord  Chancellor. 

Hart  having  replied,  the  House  gave  judgment  on  the  whole 
case  at  the  close  of  the  argument,  through  the  ordinary  medium, 
and  in  the  usual  manner,  as  follows  : 

The  Lord  Chancellor: 

My  Lords,  I  shall  not  break  in  upon  your  Lordships*  usage 
by  offering  any  reason  for  the  affirmance  of  this  judgment,  but  I 
am  anxious  to  say  this,  and  this  only,  that  as  I  conceive  where 
there  has  been  a  possession  for  sixty  years  under  this  grant, 
nobody  can  be  removed,  so  I  desire  not  to  be  understood  to 
imply  one  way  or  the  other  what  may  be  the  effect  of  these 
letters-patent  with  respect  to  any  one  part  of  the  land  which 
this  instrument  covers,  except  the  soil  on  which  these  buildings 
are  erected. 

It  is  my  judgment,  that  on  the  circumstances  now  before 
your  Lordships  there  is  matter  sufficient  to  put  in  issue  on  this 
record  the  question  of  the  validity  of  this  grant — that  looking  to 
r  •464  J  these  letters-patent,  with  respect  to  this  *soil,  I  am  of  opinion 
that  the  Court  of  Exchequer  have  stated  a  proposition,  true  in 
law,  that  the  title  is  in  his  Majesty. 

I  give  no  opinion  as  to  the  effect  of  any  use  that  has  been 
made  of  the  land. 

On  the  grounds  I  have  stated,  I  think  that  this  judgment 
ought  to  be  affirmed. 

Judgment  affirmed. 
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B.B. — ^VOL.  XXIV.  8  D 


770  INDEX.  [B-B. 
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four  persons,  or  any  three  of  them,  and  the  award  purports  to  be  the  awaid 
of  the  four,  but  is  executed  by  three  of  them  only,  it  is  void.  Thomas  v. 
Harrop 221 

2.  Award  not  stating  grounds  of  decision. — ^The  Court  will  not 

reopen  an  award  on  a  suggestion  that  the  arbitrator  is  mistaken  in  his  law, 
facts  as  well  as  law  having  been  referred  to  him,  and  his  award  being  silent 
as  to  the  groimds  of  his  decision.    Bouttilier  v.  Thick   ....    664 

ABTICLED  CLERK— Death  of  principal  after  service  of  part  of 
clerkship.    See  Solicitor,  1. 

ASSIGNMEITT— 1 .  Of  debt.— Where  a  creditor  takes  from  his  debtor  an 
assignment  of  a  debt  due  from  a  third  person  as  a  security  for  his  demand, 
and  oy  his  wilful  default  the  debt  becomes  irrecoverable,  he  must  bear  the 
loss.     WilliaTM  v.  Price 238 

2.  Of  lease  by  sheriff. — Where  an  assignment  of  a  lease  by  deed, 

taken  in  execution,  was  made  in  the  name  and  under  the  seal  of  office  of  the 
sheriff,  bv  A.  B.,  acting  as  under-sheriff :  Held,  that  the  assignment  was 
sufficiently  proved,  witnout  proving  further  the  appointment  of  A.  B.  as 
imder-sheiin,  and  that  he  had  power  by  deed  to  execute  deeds  in  the  name 
of  the  sheriff.    Doe  d.  James  v.  Brawn 347 

ATTOBNBY-GENEKAL— Oosts.    /See  Practice,  1. 

BANKER— Cheque— Appropriation  of  payment. — A  plaintiff  paid 
into  his  own  bankers  a  cheque  for  250^.  drawn  upon  them  by  a  tiiird  person, 
which  they  received  without  any  objection ;  and  in  the  course  of  the  same 
day  the  (brawer  of  the  cheque  paid  in  a  sum  of  money^,  part  of  which  he 
nartioularly  appropriated,  leaving  a  balance  unappropriated  of  237/.  The 
Dankers,  who  were  then  creditors  of  the  drawer  to  a  large  amount,  wrote  on 
the  next  momine  to  the  plaintiff ,  stating  that  the  cheque  was  not  paid,  but 
that  they  would  xeep  it  in  the  hope  of  there  bein^  money  to  pay  it ;  and  on 
that  day  a  further  unappropriated  balance  was  paid  in,  making  altogether  a 
sum  exceeding  the  plaintin's  chej^ue :  Held,  that  the  plaintiff  might  main- 
tain money  had  and  received  against  the  bankers,  and  that  the  latter,  being 
his  agents  for  receipt  of  the  money,  could  not  appropriate  the  balance  to  the 
payment  either  of  their  own  general  account  against  the  drawer,  or  of  two 
cheques  presented  on  the  same  day,  but  subsequently  to  that  of  the  plaintiff, 
and  paid  by  them.    Kilshy  v.  WtUiamM 564 

BANKBUPTCY— 1.  Mutual  credit— Set-off.-^.  S.,  being  desirous  of 
making  a  shipment  for  his  own  risk  and  advantage,  but  not  in  his  own 
name,  represented  to  the  merchants,  through  whom  the  foment  was  to  be 
made,  that  the  goods  were  the  property  of  A.,  and  shipped  on  his  account, 
and  A.  accordingly,  by  the  desire  of  J.  S.,  wrote  to  those  merchants,  stating 
the  party  to  be  so,  and  directing  them  to  insure,  and  to  advance  money  to 
J.  S.  on  the  goods,  which  was  done :  Held,  that  this  was  a  credit  given  to 
A.  by  J.  S.  by  the  delivery  of  eoods  in  its  nature  likely  to  terminate  in  a 
debt,  and  that,  therefore,  J.  S.  naving  subsequently  become  bankrupt,  A. 
was  entitled  to  recover  the  proceeds  of  the  shipment  from  the  mercnants, 
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and  to  set  off  against  them  a  debt  due  from  the  bankrupt  to  him,  it  being 
a  case  of  mutual  credit  within  the  statute  relating  to  bankruptcy.  Ecuum 
V.  Goto 594 

BANEBUPTCY— 2.  Property  of  bankrupt—Beputed  ownerahip — 
Ship  in  course  of  construction  for  another.  — A,,  a  ship-builder,  contracted 
with  B.  to  build  a  ship  for  him,  and  to  complete  her  in  April,  1819.  The  latter 
was  to  pay  for  her  by  four  instalments :  the  first  when  the  keel  was  laid, 
the  second  when  at  the  light  plank,  and  the  third  and  fourth  when  the  ship 
was  launched.  Before  the  2dtii  June,  1819,  tiie  ship  was  measured  with  the 
builder's  privity,  to  the  intent  that  B.  might  get  her  registered  in  his  name. 
On  the  25th  June  the  ship-builder  signed  the  usual  certificate  of  her 
building ;  on  the  26th  the  ship  was  registered  in  B.'s  name ;  and  on  the 
same  day  the  third  instalment  was  paid.  On  the  30th  June,  A.  committed 
an  act  of  bankruptcy,  upon  which  a  commission  afterwards  issued.  On  the 
2nd  July,  the  ship  not  oeins  then  completed,  or  launched,  the  defendant, 
and  a  crew  hired  by  him,  took  possession  of  her,  and  a  rudder  and  cordaee, 
the  former  of  which  was  made  by  the  shi|)-builder,  and  the  latter  bought  oy 
him,  for  the  express  purpose  of  completing  the  ship :  Held,  first,  that  the 
ship-builder  haying  signed  the  certificate  to  enable  B.  to  haye  the  ship 
registered  in  his  name,  the  general  property  in  the  ship  yested  in  B.  from 
the  time  the  registiy  was  completed. 

Held,  secondly,  that  as  the  rudder  and  cordage  were  made  and  bought  by 
the  ship-builder  specifically  for  the  ship,  they  were  to  be  considered  as  parts 
of  the  ship,  and  that  the  property  in  them  also  yested  in  B. 

Held,  thirdly,  that  the  property  was  not  in  the  possession  of  the  bankrupt 
as  reputed  owner,  within  the  statute. 

Held,  f q}irthly,  that  although  the  general  property  in  the  ship  was  yested 
in  B.,  3^et  as  A.  had  not  parted  with  the  possession,  and  as  he  would  haye 
had  a  uen  upon  the  ship  for  the  amount  of  the  fourth  instalment,  if  he  had 
completed  it ;  that  the  taking  possession  of  the  ship  by  B.  without  tendering 
the  amount  of  the  fourth  mstalment,  or  so  much  thereof  as  was  due 
(proyided  anything  was  due),  was  wrongful,  and  that  the  assifl;nees  of  A. 
were  entitled  to  recoyer  from  B.  the  amount  of  the  fourth  instabnent,  pro- 
yided the  expense  necessary  for  the  completion  of  the  ship  did  not  amount 
to  that  sum,  or  so  much  tnereof  as  would  remain  due  after  defraying  the 
cost  of  completion.     Woods  y.  RuMeU 621 

3.  Title  of  assignees  to  copyholda. — ^A  testator  deyised  a  copy- 
hold estate  to  his  wife  for  life,  remainder  to  his  son  and  the  heirs  of  his  body, 
and  there  was  no  custom  in  the  manor  to  entail  copyholds.  The  son 
suryiyed  his  mother,  and  had  issue.  He  became  bankrupt  and  died  before 
admittance,  and  before  any  bargain  and  sale  of  his  estate  was  executed  by  the 
commissioners.  Held,  that  the  son  took  a  fee  simple  conditional  at  common 
law,  and  that  the  commissioners  might  execute  a  valid  conyeyance  of  the 
estate  after  his  death.    Doe  d.  Spencer  y.  Clark 457 

4.  Purchase  of  debts  proved  in.    See  Specific  Performance,  2. 

BILL  OF  EXCHANGE  AKD  PAOMISSOBY  NOTE— 1.  Accom- 
modation bill — ^Alteration  in  date  before  issue.  —Three  persons  joined 
as  drawer,  acceptor,  and  first  indorser,  in  making  an  accommodation  bill ; 
and  it  was  afterwards  issued  for  yalue  to  J.  S.  JPreyiously  to  its  being  so 
issued,  its  date  had  been  altered :  Held,  that  the  acceptor,  haying  assented 
to  the  alteration  when  he  was  informed  of  it,  it  was  no  answer  to  an  action 
on  the  bill  against  him,  that  the  bill  had  been  so  altered  without  the  consent 
of  the  drawer  and  first  indorser,  and  that  a  fresh  stamp  was  not  necessary  in 
consequence  of  the  alteration,  the  bill  havine  been  altered  before  it  was 
issued  in  point  of  law.  An  accommodation  bill  is  not  issued  until  it  is  in  the 
hands  of  some  person  who  is  entitled  to  treat  it  as  a  security  ayailable  in  law. 

Doumea  y.  Richardson 622 

8  D  2 
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BILL  OF  EXCHANGE  AND  PB0MI880BY  NOTE— 2.  BiU 
drawn  by  corporation. — Assumpsit  will  lie  upon  a  bill  of  exchan^ 
against  a  trading  corporation,  whose  power  of  drawing  and  accepting  bills  la 
recognized  by  statute.    Murray  y.  The  East  India  Co.  ...    326 

3.  Cancellation  of  acceptance  prior  to  deliyery.  —  Wben    a 

defendant,  haying  once  written  his  acceptance  with  the  intention  of  accepting 
a  bill,  afterwards  changes  his  mind,  and  before  it  is  communicated  to  the 
holder,  or  the  bill  deliyered  back  to  him,  obliterates  his  acceptance :  Held, 
that  he  is  not  bound  as  acceptor.     Cox  y.  Tray 460 

4.  Indorsement  by  agent  to  principal  who  died  before  the 

indorsement — ^Interest. — An  agent,  hayine  money  in  his  hands  belonging 
to  his  principal,  purchases  with  it  a  bill  of  exchange,  which  he  indorsea 
specially  to  his  principal ;  the  latter,  at  the  time  of  the  indorsement,  waa 
oead,  but  that  fact  was  not  known  to  the  agent :  Held,  that  the  property  in 
tiie  bUl  passed  to  the  administrator  of  the  principal,  and  that  he  might» 
therefore,  sue  upon  the  bill  in  that  character :  Held,  also,  that  the  adminis- 
trator was  only  entitled  to  recoyer  interest  upon  bills  accepted  after  the  death 
of  the  testator,  from  the  time  of  demand  of  payment  made  by  the  adminis- 
trator, and  not  from  the  time  the  bills  became  due.  Murray  y.  The  East 
India  Co 325 

6.  Promissory  note — ^Interest. — Interest  upon  a  promissory  note 

is  damage  for  the  detention  of  the  principal  money.  Where  a  promissory 
note  was  made  abroad,  and  the  payee  did  not  sue  upon  it  until  thirty  years 
afterwards,  and  the  jury  refused  to  giye  interest :  Ueld«  after  yerdict,  that 
the  Court  could  not  increase  the  amoimt  of  the  yerdict  by  adding  the 
interest .  Hid. 

6.  Presumption  of  payment  after  lapse  of  time. — ^Where 

a  promissory  note  made  abroad  was  oyerdue  more  than  twenty  years, 
Qu,  whether  the  jury  were  botmd  to  presume  payment,  notwithstanding 
&e  payee   resided   abroad   during  all  that    time?    Da   Bdloix  y.  Lord 

WaAoTpark 628 

And  Bee  Syidence,  1. 

BOND.    See  Annuity,  1. 

CARRTKB—  1 .  Lien  for  factor's  debt  as  against  real  owner. — ^A  carrier 
had  given  notice  that  all  goods  would  be  subject  to  a  lien,  not  only  for  the 
frei|fnt  of  the  particular  goods,  but  also  for  any  general  balance  due  from 
their  respectiye  owners.  Goods  haying  been  sent  by  the  carrier  addressed 
to  the  order  of  J.  S.  a  mere  factor :  Held,  that  the  carrier  had  not,  as  against 
the  real  owner,  any  lien  for  the  bidanoe  due  from  J.  S.  Wright  y. 
anell 413 

2.  Notice  limiting  liability; — Contract  to  send  parcel  by- 
particular  coach. — A  parcel  containing  country  banker's  notes,  of  the 
yalue  of  1,300/.,  and  addressed  to  their  clerk,  in  order  to  conceal  the  nature 
of  its  contents,  was  deliyered  to  the  carrier,  without  any  notice  of  its  value, 
to  be  carried  by  a  mail  coach,  and  was  accepted  by  him  to  be  so  carried.  The 
parcel  was  sent  by  a  different  coach,  and  was  lost.  The  carriers  had 
previously  given  notice  that  they  would  not  be  answerable  for  any  parcel 
above  5/.  in  value,  if  lost  or  damaged,  imless  an  insurance  were  paid.  No 
insurance  haying  been  paid  in  this  case :  Held,  notwithstanding,  that  the 
carrier  was  responsible  for  the  loss.    Sleat  y.  Fayy       ....    407 

3.  A  parcel  which,  with  its  contents,  exceeded  5/.  in  valae, 

was  deliyered  to  A.  and  B.,  common  carriers,  to  be  carried  by  their  mail- 
coach.  It  was  put  into  the  mail,  and  carried  by  that  conveyance  a  short 
distance;  it  was  then  taken  out  of  the  mail-coach  by  a  servant  of  the 
carriers,  and  left  to  be  forwarded  by  another  coach,  of  which  A.  was  one  of 
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the  proprietory,  but  in  which  B.  had  no  concern,  and  the  parcel  was  lost. 
The  carriers  had  previously  given  notice  that  they  would  not  be  responsible 
for  the  loss  of  or  damage  to  any  package  containing  specified  articles,  or 
which,  with  its  contents,  should  exceed  51,  in  value,  unless  an  insurance  were 
paid :  Held,  that  notwithstanding  this  notice  the  carriers  were  responsible 
for  the  parcel  in  question,  in  consequence  of  their  haviug  delivered  it  to  be 
carried  by  another  coach,  of  which  one  of  the  carriers  only  was  proprietor. 
Oamett  v.  Willan 276 

CH  ABIT  ABLE  TBTJST— 1.  Attorney-General  a  necessarv  party 
to  proceedings. — ^The  Attomey-Qeneral  is  a  necessary  party  to  all  suits  for 
chmtable  funds,  except  where  a  legacv  is  given  to  the  officer  of  an  established 
institution,  as  part  of  its  general  funds.      Wellbeloved  v.  J<mes      .        .     146 

2.  Failure  of  object. — If  a  particular  object,  as  the  erection  of  a 

school,  or  even  a  general  object,  provided  it  can  be  seen  what  the  purpose 
is,  is  pointed  out,  the  Court  wiU  execute  the  trust,  although  the  object  pointed 
out  may  fail.     Ommanney  v.  Butcher 42 

3.  Gift  to  private  trusteea  for  permanent  charitable  purpose. — 

Where  a  legacv  is  given  for  permanent  charitable  purposes,  to  persons  having 
no  corporate  character,  the  Court  will  not,  without  a  reference  to  the  Master, 
allow  the  fund  to  be  paid  over  to  those  persons,  even  where  they  are  intrusted 
by  the  testator  with  the  management  of  the  fund.  Wellbeloved  v. 
J'ones 146 

And  $ee  Will,  2,  3. 
CHABITY— Lease  of  charity  lands.   See  Landlord  and  Tenant,  3, 4. 

CHABTEB— Permissive  words  in— Public  benefit.— If  there  are 
words  of  permission  in  a  charter  to  do  any  act  which  is  clearly  for  the  public 
benefit,  they  are  obligatory.  B,  v.  Mayor  of  Hastings ,  667 ;  B,  v.  Haver- 
ing-AUe-Bower 532 

COMPANY.     8ee  Bill  of  Exchange,  2. 

COMPBOMISE—  Of  action— Mistake.  —  The  Court  cannot  inquire 
into  the  adequacy  or  inadequacy  of  the  consideration  of  a  compromise  fairly 
and  deliberately  made.    Naylor  y.  Winch 227 

CONSTABLE — ^Election  of.— The  office  of  constable  beine  a  burthen- 
some  office,  this  Court  will  not  put  a  person  de  facto  elected,  and  sworn  in  by 
the  court-leet,  to  the  expense  of  shewmg  by  what  authority  he  holds  the  office^ 
At  the  relation  of  a  different  body  of  persons  claiming  the  right  of  election, 
where  those  persons  do  not  shew  an  immemorial  custom  in  their  body  to 
elect.    B.  V.  Lane 636 

CONTEMPT  OF  COXTBT-^-Commitment  for  indefinite  term.— A 
commitment  for  a  contempt,  being  a  commitment  for  punishment,  must  be 
for  a  time  certain.  A  commitment  for  a  contempt  till  the  defendant  is  dis- 
charged by  due  course  of  law  is  bad.     B.  Y,  James        .        .        .        .611 

CONTBACT— 1.  Circumstance  affecting  legality  of  contract. — If,  in 
the  course  of  i>roceedings  in  a  suit  for  specific  performance,  there  comes  out 
A  fact  not  put  in  issue  in  the  cause  by  either  peurty,  which  affects  the  legality 
of  the  contract,  or  tends  to  shew  that  the  contract  is  not  fully  stated  in  the 
bill,  the  Court  will  direct  an  inquiry  into  the  fact  so  disclosed.  Farken  v. 
Whitby ;  Whitby  v.  Barken 74 

2.  Statutory  restriction  of. — A  printer  cannot  recover  for  labour 

or  materials  used  in  printing  any  work,  unless  he  affixes  his  name  to  it, 
pursuant  to  the  39  Gheo.  III.  c.  79,  s.  27.     Bensley  v.  Bignold       .        .    401 
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CONTBACT — ^3.  For  purcliase  of  stock.  See  Specific  Peribrm- 
ance,  1. 

4.  For  purchaBe  of  debts.    See  Specific  Performance,  2. 

And  9ee  Landlord  and  Tenant;  Vendor  and  Purchaser;  Sale  of 
Goods. 

COPYHOLD — ^Forfeiture — ^Estoppel,  of  tenant. — Where  a  copyholder 
has  been  admitted  to  a  tenement  and  done  fealtj^  to  the  lord  of  a  manor,  he 
is  estopped  in  an  action  by  the  lord  for  a  forfeiture  from  shewing  that  the 
legal  estate  was  not  in  the  lord  at  the  time  of  admittance.    Doe  d.  Nepean  ▼. 

Sudden 504 

And  see  Bankruptcy,  3. 

COPYBIOHT— 1.  Performing  right  of  play.— The  manager  of  a 
theatre  having  publicly  represented  for  profit  a  tragedy,  altered  and  abridged 
for  the  stage,  without  the  consent  of  the  owner  of  the  copyright,  is  not  [as 
the  law  stood  upon  the  Act  of  8  Anne,  a  19]  liable  to  an  action,  although 
the  tragedy  had  been  previously  printed  and  published  for  sale.  Murray  y. 
Elliston 519 

2.  In  print— Copy  containing  slight  variations  firom  original. 

— ^The  seller  of  a  print,  being  (unknown  to  the  seller)  a  copy  in  jwrt  of 
another,  but  yarving  in  some  trifling  respects  from  the  main  design,  is  liable 
to  an  action  by  the  proprietor  of  the  original.     West  y.  Francis    .        .541 

GOBPOBATIOK  (MUNIOIPAL).  —  Grant  not  under  seal— Ex- 
penditure incurred  on  faith  of— '*  Standing  by." — If  a  regular  cor- 
porate resolution  has  been  passed  for  granting  an  interest  in  the  corporate 
property,  and,  upon  the  faith  of  it,  expenditure  has  been  incurred,  the  Court 
will  compel  the  corporation  to  make  a  legal  grant  in  pursuance  of  the  reso- 
lution, although  it  is  not  under  the  corporate  seal.  Marshall  v.  Corporation 
of  Queenhorough 220 

COSTS,  of  Attorney-General.    /See  Practice,  1. 
And  see  Solicitor  and  Client,  and  Memobandttm  at  p.  190. 

COVENANT — 1.  For  production  of  deeds.  See  Vendor  and  Par- 
chaser,  2. 

2.    To  insure  against    fire,  breach  of.      See  Landlord  and 

Tenant,  2. 

CBHONAL  INPOBUATION— Against  magistrate.  Se^  Magis- 
trate. 

C&OWN— Grant  by.    See  Sea-shore,  2,  3. 

CUSTOM.    See  Beplevin. 

DEFAMATION — 1.  Omission  in  declaration — ^Variance. — ^Where  a 
libellous  paragraph,  as  proyed.  contained  two  references,  by  which  it 
appeared  to  be  m  fact  the  languajg^e  of  a  third  person  speaking  of  the 
plaintiff's  conduct,  and  the  declaration  in  setting  it  out  had  omitted  those 
references :  Held,  that  these  omissions  altered  the  sense  of  the  remainder, 
and  that  the  yariance  was  fatal.     Carttvright  y.  Wright  .        .    495 

2.  Reflections  upon  public  body — Criminal  Information — No 

aflBldavit  denying  truth  of  charge. — The  Court  will  grant  a  criminal 
information  for  a  hbel  upon  a  public  body  of  men  upon  an  affidayit,  stating 
the  publication  of  the  libel  by  tne  defendant.     B,  y.  Williams  .    480 

3.  Statement  forwarded  to  War  Office  concerning  officer  in 
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the  army— Malice. — A  petition  addressed  by  a  oreditor  of  an  officer  in  the 
army  to  the  secretary  for  war,  bond  fide,  and  with  a  view  of  obtaining, 
through  his  interference,  the  payment  of  a  debt  due ;  and  containing  a 
statement  of  facts  which,  though  derogatory  to  the  officer's  character,  the 
creditor  believed  to  be  true,  is  not  a  malicious  libel  for  which  an  action  is 
maint  linable.  In  such  an  action,  even  upon  the  ^neral  issue,  evidence 
may  be  received  to  shew  that  the  writer  bond  fide  behoved  the  facts  stated  in 
the  petition  to  be  true.    Fairman  v.  Ivea       .        .        .        .        .        .     514 

DEEDS— 1.  Deposit  of.    See  Mortgage,  2. 

2.  Production  of.    See  Vendor  and  Purchaser,  2. 

DISCOVE&Y.    See  Practice,  3. 

EASEBiEKT.     See  Landlord  and  Tenant,  8  ;   Biver. 

ECCLESIASTICAL  LAW—Writ  of  Contumacy— Defect  in  warrant 
of  commitment. — A  warrant  issued  in  pursuance  of  a  writ  de  contumtue 
capiendo  stated  that  the  defendant  was  attached  for  non-payment  of  costs  in 
a  cause  of  appeal  and  complaint  of  nullity  lately  depending  in  the  Arches 
Court  of  Canterbury :  Held,  that  this  warrant  was  insufficient  in  not  stating 
with  certainty  the  nature  of  the  cause,  so  as  to  ^ew  Ihat  it  was  one  appa- 
rently within  the  jurisdiction  of  the  Ecclesiastical  Court.    B.  v.  Bugger    549 

And  see  Pew ;   Sequestration. 

EaUITABLE  MOBTGAGE.     See  Mortgage,  2. 

ESTOPPEL-— Of  tenant.    See  Copyhold. 
And  see  Release. 

EVIDENCE — 1.  Copy  of  letter  giving  notice  of  dishonour— Notice 
to  produce  original.— The  copy  of  an  original  letter  giving  notice  of  the 
dishonour  of  a  bill,  is  admissible  in  evidence,  without  notice  to  produce  the 
original  letter.    Kine  v.  Beaumont 678 

2.  Court  rolls  of  manor. — The  Court  rolls  of  a  manor,  taken  by 

themselves,  are  evidence  only  against  the  tenants  of  the  manor,  and  the  lord 
of  the  manor.    A.-G.  v.  Ld,  Hotkam 21 

3.  Expert  evidence  of  handwriting. — ^An  issue  was  directed  to 

satisfy  the  Court  as  to  the  forgery  of  a  signature  to  a  warrant  of  attorney,  and 
a  verdict  was  found  upon  satisfactory  evidence  establishing  the  genuineness 
of  the  signature.  In  the  course  of  the  trial  an  inspector  of  franks,  who  had 
never  seen  the  party  write,  was  called  to  prove,  from  his  knowled^  of  hand- 
writing in  general,  that  the  signature  in  question  was  not  genume,  but  an 
imitation ;  this  evidence  having  been  rejected  the  Court  refused  to  disturb 
the  verdict,  on  the  ground  that  the  evidence,  even  if  admissible,  was  entitled 
to  very  httle  weight,  and  that  a  new  trial  ought  not  to  be  granted  unless 
for  the  rejection  of  evidence  which  might  reasonably  have  altered  the  verdict. 
Qucere,  if  such  evidence  be  admissible  at  all.     Oumey  v.  Langlands      •     396 

4.  Mistake  in  evidence  of  material  witness. — ^If  a  material 

witness  states  on  affidavit  that  he  had  made  a  mistake  in  giving  his 
testimony  at  the  trial,  the  Court  will  grant  a  new  trial.  Bichardson  v. 
Fuk&r 690 

5.  Presumption  of   legitimacy.  —  After  proof  given  of   access 

of  the  husband  and  wife,  by  which,  according  to  the  laws  of  nature,  he 
might  be  the  father  of  a  child,  no  evidence  can  be  received  except  it  tend  to 
falsify  the  proof  that  intercourse  had  taken  place.    Such  proof  must  be 
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regulated  by  the  same  principlee  as  aie  applicable  to  the  establishment  of 
any  other  fact.    Banbury  Peerage  Case,  159 :  Head  y.  Head  ...        1 

And  $ee  ABsigxunent,  2 ;  Practice. 

BZSGT7T0B — 1.  Executors  may  pay  legacies,  or  hand  over  the  residue, 
within  the  year  after  the  death  of  the  testator.    Angerstein  v.  Martin  .      32 

2.  Sale  of  property  by  executor  with  knowledge  that  his 

appointment  had  been  revoked  by  subsequent  will. — The  property 
of  a  deceased  person  yests  in  his  executor  from  tiie  time  of  his  death ;  and, 
therefore,  where  A.  took  out  letters  of  administration  under  a  wiU  by  which 
he  was  appointed  executor,  and  after  notice  of  a  subsequent  wiU,  sold  the 
goods  of  the  testator :  Held,  that  the  rightful  executor  in  an  action  of  trover 
was  entitled  to  recover  the  full  value  of  the  goods  sold ;  and  that  A.  was  not 
entitled,  in  mitigation  of  damages,  to  shew  that  he  had  administered  the 

assets  to  that  amount.     Woolley  v.  Clark 546 

And  eee  Will. 

EXECUTOB  DE  SON  TOBT — PoaseBaion  of  assets— Account.— 
A  person  who  is  permitted  by  an  executor  to  possess  himself  of  part  of  the 
assets  of  a  testator,  and  who,  after  the  executor's  death,  and  when  there  is 
no  legal  personal  representative  either  of  the  testator  or  of  the  executor, 
retains  the  assets,  and  acts  in  the  execution  of  the  trusts  of  the  will,  is  not 
executor  deaon  tart  to  the  original  testator.     TonUin  v.  Beck,        .        .      95 

EXECTJTIOK— 1 .  Fixtures  in  fireehold  house.— A  sheriff  has  no 
right  under  a  fi.  /a.  to  seize  fixtures  where  the  house  in  which  they  are 
situated  is  the  freehold  of  the  person  against  whom  the  execution  issues. 
Winn  V.  Ingilby 503 

2.  Priority  of  writs.— A  writ  otfi,  fa.  issued  against  a  debtor  at 

the  suit  of  one  creditor,  and  before  it  was  executed,  the  solicitor  of  another 
creditor  obtained  a  warrant  upon  another  fi.  fa.  from  the  same  sheriff, 
directed  to  their  clerk,  and  executed  it  before  the  prior  execution  was  put 
in:  Held,  that  the  solicitors  were  liable  to  the  sheriff  (who  had  made  a 
return  that  he  had  levied  the  money  under  the  first  writ,  and  had  in  fact 
paid  the  amount  of  the  debt  to  the  creditor)  to  refund  the  money  levied 
under  the  second  execution,  in  an  action  for  money  had  and  received  to  his 
use.     Sawle  y.  Paynter 659 

3.  Sale  of  erowing  crops  by  sheriff. — ^The  growing  cro}>s  of  a  tenant 

having  been  seized  under  &fi./a.,  a  writ  of  Iiab.  facposs.  was  subsequently 
delivered  to  the  sheriff  in  an  ejectment,  at  the  suit  of  the  landlord,  foimded  on 
a  demise  made  long  before  the  issuing  of  the  fi.  fa. :  Held,  that  the  sheriff 
was  not  bound  to  sell  thie  growing  crops  under  the/. /a.,  inasmuch  as  they 
could  not,  in  point  of  law,  be  considered  as  belonging  to  the  tenant,  the 
latter  being  a  trespasser  from  the  day  of  the  demise  laid  in  the  declaration. 
Hodgson  v.  Oascoigne 295 

4.  I«andlord's  claim  for  rent. — A  sheriff  has  no  right  to  allow  to  a 

landlord  a  year's  rent,  under  the  stat.  8  Ann.  c.  14,  in  a  case  where  the 
tenancy  must  be  taken  to  have  ceased  on  the  day  of  the  demise  in  the  eject- 
ment.   Hodgson  v.  Oascoigne 295 

And  see  Landlord  and  Tenant,  10. 

FALSE  IMPBISONMENT  —  MaUce  —  Form  of  Action.—  Falsely, 
maliciously,  and  without  any  probable  cause,  procuring  a  warrant  to  search 
the  premises,  and  apprehend  the  person  of  A.  on  suspicion  of  felony,  and 
thereby  causiag  his  premises  to  be  searched,  and  his  person  imprisoned,  is 
properly  the  subject  of  an  action  on  the  case,  and  not  trespass. 

An  oath  that  a  felony  has  been  actually  committed,  is  not  necessary  to 
justify  a  magistrate  in  granting  his  warrant  to  search  the  premises,  and 
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apprehend  the  person  of  a  party  suspected  of  felony ;  and  thouj^li  it  may  be 
ire»pa8»  in  the  magistrate  to  grant  an  illegal  warrant,  yet  it  is  case  in  the 
person  who  procures  the  warrant,  if  it  is  done  maliciously,  and  without 
reasonable  or  probable  cause.    EUee  y.  Smith 639 

F&AT7DS,  STATUTE  OF.    See  Sale  of  Ooods,  1,  2,  6. 

GOODS,   SALE  OF.    See  Sale  of  Gooda. 

GRANT,  by  Grown.    See  Sea-shore,  2,  3. 

GUARDIAN,     fifee  Infant,  2. 

HUSBAND  AND  WIFE—l.  Where  personal  access  between  husband 
and  wife  is  established,  sexual  intercourse  is  to  be  presumed;  and  the 
presumption  must  stand  till  rebutted  by  clear  and  satisfactory  evidence. 
Head  v.  Heady  1 :  Banbury  Peerage  Case 159 

2.  Charge  on  wife's  property— Pajnnent  of  mortgage  money 

by  husband  and  disposition  of  property  by  his  will — ^Bi^ht  of  wife  to 
redeem — Suryivorslup.    Pitt  v.  Pitt 15 

3.  Wife  suin^  as  co-plaintiff  with  husband.— Where  a  married 

woman,  haying  a  separate  interest,  ioins  as  a  co-plaintiff  or  co-defendant 
with  her  husbaiid,  instead  of  suing  by  her  next  friend  or  answering  sepa- 
rately, it  is  to  be  considered  as  the  suit  or  defence  of  the  husband  alone,  and 
will  not  prejudice  a  futiure  claim  by  the  wife.  Hughes  v.  Evans;  Evans  y. 
Hughes 166 

INFANT— 1.  Appointment  to  office  where  duty  of  officer  is  to 
receive  money. — Aii  infant  cannot  be  appointed  to  the  office  of  clerk  of  a 
Court,  where  it  is  part  of  the  duty  of  that  officer  to  receiye  the  money  of  the 
suitors.     Claridge  y.  Evelyn 289 

2.  Guardian  —  Account  —  Undue  influence.  —  A  solicitor  who 

adyanced  money  to  an  infant  for  the  subsistence  of  himself  and  his  family, 
and  acted  as  his  confidential  adyiser,  is  in  the  nature  of  a  guardian  to  him : 
and  an  account  settled  between  them  within  a  month  after  the  infant  came 
of  age,  and  without  the  latter  haying  any  assistance,  was  opened,  notwith- 
standing the  youchers  had  been  deliyered  up.    Bevett  y.  Harvey  .        .219 

And  see  Tenant  for  Life,  2 ;  Partnership,  5. 

INJUNCTION.    See  Partnership,  6 ;  Jurisdiction. 

INNXEEPEB — Sale  of  spirits  under  ^alue  of  dOs.  See  Sale  of 
€k>ods,  7. 

INSUBANCE  (MABINE)— 1.  Barratry  of  Crew.— Where  a  ship  and 
cargo  was  barratrously  taken  out  of  her  course  by  the  crew,  and  the  ship  and 
part  of  the  cargo  sold,  and  the  remainder  sent  home  by  another  yessel :  Held, 
that  this  was  a  total  loss  of  the  cargo  from  the  time  of  the  committing  of  the 
act  of  barratry.    Dixon  y.  Eeid     .        .        .        .  -      .        .        .        .    481 

2.  Deviation. — ^By  a  policy  a  ship  was  insured  at  and  from  H.  to 

her  port  or  ports  of  loading  m  the  Baltic  and  the  Gulf  of  Finland,  with 
liberty  to  proceed  to,  and  touch  and  stay  at,  any  port  or  ports  whatsoeyer, 
for  any  purpose,  particularly  at  E.,  without  being  deemed  a  deyiation.  The 
ship  touched  and  stayed  at  £.  and  D.  to  deUyer  goods,  P.  being  her  port  of 
loading.    Held,  that  this  was  a  deyiation.     Solly  y.  Whitmore      .        .    274 

3.  Damage  in  Dock — ''All  other  perils,  losses  and  misfor- 
tunes."— ^A  ship  was  insured  by  a  policy  in  the  usual  form,  for  twelye 
months,  at  sea  and  in  port.    The  loss  ayerred  was  that  the  ship  haying 
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aniyed  at  the  harbour  of  St.  J.,  and  discharged  her  cargo,  it  hecame 
necessary  to  place  her,  and  she  was  phioed,  in  a  graying  dock,  there  to 
be  repaired,  and  near  to  a  wharf  in  the  graying  dock ;  and  that,  whilst  she 
was  there,  by  the  yiolence  of  the  wind  and  weather  she  was  thrown  oyer  on 
her  side,  whereby  she  struck  the  ground  with  great  yiolence,  and  was  bilged, 
&c. :  Held,  that  this  was  a  loss  within  the  general  words  of  the  policy,  **  all 
other  perils,  losses,  and  misfortunes,  &c."  Tot  which  the  underwriters  were 
liable. 

Held,  also,  that  although  there  were  two  or  three  feet  of  water  in  the 
grayin^-dock  when  the  accident  happened,  the  loss  did  not  amount  to  a  loss 
by  perils  of  the  sea.    Phaiipt  y.  Barber 317 

INSURANCE  (KABINE)-^.  <<  Peril  of  the  sea  "—proximate 
caoBe.— -The  underwriters  on  a  policy  of  insurance  are  liable  for  a  loes 
arising  immediately  from  a  peril  of  the  sea,  but  remotely  from  the  negli- 
gence of  the  master  and  mariners.     Walker  y.  MaiUand       .         .        .    320 

- —  5.  Policy  on  animala — "  warranted  firee  firom  mortality." — ^A. 
policy  was  effected  on  liying  animals,  warranted  free  from  mortahty  and 
jettison.  In  the  course  of  the  yoyage,  some  of  the  animals,  in  consequence 
of  the  agitation  of  the  ship  in  a  storm,  were  killed ;  and  others,  from  the 
same  cause,  receiyed  such  injury  that  they  died  before  the  termination  of 
the  yoyage  insured :  Held,  that  this  was  a  loss  by  a  peril  of  the  sea,  for 
which  the  underwriters  were  liable.     Lawrence  y.  Aherdein  .        .         .     299 

6.  Tranaahipment  of  cargo— usual  course  of  voyage. — ^Insurance 

from  London  to  Jamaica  generally.  The  goods  insured  were  destined  to  a 
particular  place  in  the  island,  and  the  ususd  course  in  such  cases  was  for  the 
ship  to  proceed  to  an  adjoining  port,  and  there  to  transship  the  cargo  into 
shsulops ;  but  no  information  of  this  was  giyen  to  the  underwriters :  Held, 
notwithstanding,  that  they  were  liable  for  a  loss  occurring  after  the  trans- 
shipment on  board  the  shallops.     Stewart  y.  Bell 342 

-^ —  7.  **  Stranding." — During  the  course  of  a  yoyage  upon  an  inland 
nayigation  it  became  necessary,  in  order  to  repair  the  nayigation,  to  draw 
off  the  water.  The  ship,  having  been  placed  m  the  most  secure  situation 
that  could  be  found,  when  the  water  was  drawn  off,  went  hj  accident  upon 
some  unknown  piles :  Held,  that  this  was  a  stranding  within  the  usual 
memorandum  in  the  policy,  the  accident  haying  happened  not  in  the 
ordinary  course  of  the  yoyage.    Bayner  y.  Godmand     ....    335 

8.  Delivery  up  and  cancellation  of  policies  void  for  misrepre- 
sentation.   See  Practice,  2. 

JOINTUKE.    See  Power,  4. 

JUBISDIOTION— West  India  estate— Injunction  to  restrain  fore- 
closure action  in  colonial  court. — Injunction  (on  tenns)  granted  to 
restrain  mortgagees  of  a  West  India  estate  from  proceeding  on  a  bill  of  fore- 
closure in  the  colonial  Court,  filed  after  a  decree  made  in  this  Court,  which 
directed  an  inquiry  to  ascertain  the  amount  of  the  mortgage  debt,  on  a  bill 
to  redeem ;  all  parties  being  in  this  country.    Beck/ord  y.  KerMe        .     143 

JT7BY — 1.  Unindiflbrency  of  sheriff— quashing  of  panel— process  fbr 
new  jury  directed  to  coroners. — ^Where,  upon  a  challenge  to  the  array 
for  unindifferency  in  the  sheriff,  the  jury  panel  was  quashed  :  Held,  that  the 

S roper  course  to  obtain  a  trial  of  the  cause,  is  to  dii^t  new  jury  process  to 
tie  coroners  of  the  county,  at  the  instance  of  the  prosecutor,  but  not  without 
applying  to  the  Court  specially  for  that  purpose.    B,  y.  DcUby     .        .    645 

—  2. After  a  tales  panel,  on  an  indictment  for  libel  (appointed 

to  be  tried  by  a  special  jury),  had  boon  quashed  for  unindifferency  in  the 
sheriff :  Held,  that  a  venire  faciaejuratores  might  be  awarded  to  the  coronero. 
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though  two  of  the  special  jurors  summoned  had  attended  on  the  former 
occasion. 

Upon  the  prayer  and  award  of  a  tales  de  circumatantibus  at  Nisi  Prius,  it 
is  not  compulsory  on  the  coroner  or  sheriff  to  select  the  talesmen  from 
among  the  bystanders  accidentally  in  Court ;  they  may  be  selected  out  of 
persons  previously  appointed  by  the  coroner  or  sheriff  to  be  in  attendance, 
in  the  expectation  that  a  tales  would  become  necessary.    B.  y.  Dolby  .    647 

JUSTICE  OF  THE  PEACE.    See  Magistrate. 

LAin>LOBD  AND  TENANT— 1.  Apportionment— Sale  of  one  of 
two  leaseholds  leased  at  an  entire  rent— Consent  of  lessee. — ^Two 
me6sua|;es  were  conyeyed  to  such  uses  as  A.  should  appoint,  and  in  default 
of  appointment  to  A.  for  life,  and  after  the  determination  of  that  estate  in 
his  lifetime  to  B.  for  the  life  of  A.,  in  trust  for  A.  and  his  assigns;  with 
remainder  to  A.  in  fee.  A  leased  both  these  messuages  to  a  tenant  at  an 
entire  rent  of  651.  10«.  for  a  term  of  years,  and  during  the  continuance  of 
that  term,  contracted  to  sell  the  reversion  of  one  of  the  messuages  to  C.  In 
the  contract  the  messuas^  was  described  as  on  lease,  together  with  another, 
and  that  the  apportionea  rent  in  respect  of  it  was  401,  A.  and  B.  afterwards 
conyeyed  the  reversion  of  both  houses,  and  the  entire  rent  of  65/.  10«.  to  D. 
to  certain  uses,  viz.  as  to  the  messuage  which  A.  had  contracted  to  sell,  and 
the  yearly  rent  of  40/.,  together  with  all  powers  and  remedies  reserved  for 
recovering  the  rent  of  65/.  lOa.  to  such  uses  as  A.  should  appoint ;  and  as  to 
the  other  messuage  and  the  residue  of  the  entire  rent  to  the  use  of  A.  in  fee. 
A.  afterwards  appointed  the  messuage  which  he  had  contracted  to  sell,  and 
the  apportioned  rent  to  the  purchaser :  Held,  that  the  latter  did  not  acquire 
the  same  rights  and  remedies  against  the  lessee  as  he  would  have  acquired 
if  the  rent  had  been  legally  apportioned  by  a  jury,  the  lessee  for  the  term 
not  being  bound  by  an  apportionment  made  without  his  consent.  Bliss  y. 
Collins 601 

2.  Breach  of  covenant  to  insure— Covenant    running  with. 

l&nd.— A  covenant  to  insure  against  fire  premises  situated  within  the  weekly 
bills  of  mortality  mentioned  m  14  Geo.  III.  c.  78,  s.  83,  is  a  covenant  that 
runs  with  the  land.     Vernon  v.  Smith 257 

3.  Charity  lease. — A  mere  husbandry  lease  of  charity  lands  for 

ninety-nine  years  at  an  uniform  rent  cannot  be  supported.  Att.-Oen,  y. 
Hotham 21 

4.  Bight  of  tenant  to  dispute  title  on  hearing  of  informa- 
tion to  set  aside  lease  of  charity  lands. — Upon  an  information  to  set 
aside  a  lease  for  ninety-nine  years  of  charity  lands,  the  defendants  the 
lessees  set  up  a  title  adverse  to  the  lease ;  upon  the  merits  it  was  held,  that 
there  was  no  e^round  for  the  detence,  but  tne  Court  was  of  opinion,  that  if 
the  merits  had  been  otherwise,  the  defendants  were  estopped,  and  could  not 
dispute  the  title,  while  they  retained  the  possession    ....    Ibid^ 

5.  Distraint  for  rent — No  actual  demise  of  premises. — ^A  land- 
lord has  no  right  to  distrain,  tmless  there  be  an  actual  demise  to  the  tenant 
at  a  fixed  rent ;  and,  therefore,  where  a  tenant  was  in  possession,  under  an 
agreement  to  let  on  lease  for  21  years,  at  the  net  clear  rent  of  63/.,  with 
an  option  of  purchase,  the  tenant  to  enter  any  time  on  or  before  a  particular 
day :  Held,  that  this  only  amounted  to  an  agreement  for  a  future  lease,  and 
that  no  lease  having  been  executed,  and  no  rent  subsequently  paid,  the 
landlord  was  not  entitled  to  distrain.    Dunk  v.  Hunter         .        .        .    390 

6.  Demise  by  two  tenants  in  common — Subsequent   separate 

pavment  of  moiety  of  rent  to  each  lessor — New  Contract. — IVemises 
had  been  demised  by  two  tenants  in  common,  and  the  rent  for  a  time 
paid  to  the  agent  of  both,  but  afterwards  the  tenant  had  notice  to  pay  a 
moiety  of  the  rent  to  each  of  the  two,  and  the  rent  was  so  paid  accoi'dingly. 
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and  separate  receipts  given :  Held,  that  it  then  became  a  question  of  fact  for 
a  jury  to  say,  whether  it  was  the  intention  of  the  parties  to  enter  into  a  new 
contract,  with  a  separate  reservation  of  rent  to  eacn.    Powh  v.  Smith  .     687 

LANBLOBD  AND  TENANT— 7.  Joint  tenants— Part  of  premises 
let  by  one  joint  tenant  only— Action  for  waste. — ^A  farm  was  demised 
to  A.  and  B.  jointly,  and  A.  by  agreement  underlet  part  of  it  to  C,  and  gave 
receipts  for  payment  of  rent,  and  a  notice  to  (^uit,  in  his  name  alone :  Held, 
that  A.  and  B.  could  not  maintain  a  joint  action  against  C.  for  pulling  down 
a  shed  which  stood  on  part  of  the  premises  demised.     SUel  y.  We$tem  .     682 

8.  Lease— What  rights  of  way  pass. — By  lease  granted  in  1814, 

to  take  effect  from  1820,  certain  houses,  together  with  a  piece  of  ground, 
which  was  part  of  an  adjoining  yard,  were  leased  to  a  tenant,  together  with 
all  ways  with  the  said  premises  or  any  part  thereof  used  or  enjoyed  before. 
At  the  time  of  granting  the  lease  the  whole  of  the  yard  was  in  the  occupa- 
tion of  one  person,  who  had  always  used  and  enjoyea  a  certain  ri^ht  of  way 
to  eyery  part  of  that  yard :  Held,  that  the  lessee  was  entitled  to  the  right  of 
way  to  the  part  of  the  yard  demised  to  him.    Kooysira  y.  Lucas  .         .    575 

— ^  9.  Mortgagor  in  possession. — ^A  mortgagor  in  possession  of  the 
premises  mortgaged  is  tenant  to  the  mortgagee.    Partridge  y.  Bert      .    487 

10.  Sale  by  sheriff  of  fixtures  wrongfully  severed  firom  free- 
hold.— Where  ceitain  mill  machinery,  together  with  a  mill,  had  been 
demised  for  a  term  to  a  tenant,  and  he,  without  permission  of  his  landlord, 
seyered  the  machinery  from  the  mill,  and  it  was  afterwards  seized  under  a 
fi.  fa,  by  the  sheriff,  and  sold  by  him :  Held,  that  no  property  passed  to  the 
purchaser,  and  that  the  landlord  was  entitled  to  bring  troyer  for  the  machinery, 
eyen  during  the  continuance  of  the  term.    Farranty,  Thompson  .        .    571 

11.  Validitv  of  lease  granted  under  power — Bight  of  re- 
entry.— It  is  no  objection  to  a  Tease  granted  under  statutory  power  that 
the  rent  was  made  payable  by  half-yearly  payments,  although  the  power 
required  it  to  be  payable  yearly ;  the  word  *'  yearly  '*  meaning  a  payment  of 
rent  in  the  year : 

Held,  also,  that  it  was  no  objection  to  the  lease  that  by  the  terms  of  it 
the  landlord  could  distrain  only  after  a  reasonable  demand,  and  that  he  was 
bound  to  detain  the  distress  until  the  distress  be  satisfied ;  for  this  being  a 
clause  introduced  for  his  benefit,  he  was  not  thereby  abridged  of  any  right 
of  distress  which  he  had  by  common  law,  or  of  sale,  under  the  statute 
2  W.  &  M.  c.  5  : 

Held,  also,  that  it  was  no  objection  to  this  lease  that  the  clause  of  re- 
entry reseryed  the  right  of  entry  to  the  landlord  upon  the  rent  being  twenty- 
eight  days  in  arrear,  for  this  was  a  reasonable  condition  of  re-entry,  and  was 
conformable  to  the  old  lease.  Nor  was  it  any  objection  that  the  right  of 
re-entry  was  made  to  depend  upon  the  rents  being  lawfully  demand^,  for 
the  landlord  was  not  thereby  depriyed  of  the  benefit  of  the  4  Geo.  II.  c.  28 
[15  &  16  Vict.  c.  76,  s.  210],  and  consequently  was  entitled  by  that  statute 
to  enter  without  making  any  demand  :  '      .         . 

Held,  also,  that  part  of  premises  formerly  demised,  jointly  with  others,  at 
one  entire  rent,  might  be  let  under  the  terms  of  the  power,  at  a  rent  bearing 
the  same  proportion  to  the  old  rent  that  the  premises  demised  by  the  lease 
bore  to  the  whole  premises  formerly  demised.  Dot  d.  Earl  of  Shrewsbury 
V.  Wilson 423 

And  see  Execution,  3,  4. 

LAPSE  OF  TIUE — Presumption,  conveyance  from.—A  defendant's 
ancestor  came  into  possession  of  certain  lands  in  1752,  as  a  creditor  under  a 
judgment  obtained  against  the  then  owner  of  the  land,  and  defendant's 
family  had  continued  in  possession  eyer  since :  Held,  that  the  original  pos- 
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session  haying  been  taken,  not  under  any  conversance,  the  length  of  posses- 
sion was  only  primd  facie  eyidenoOf  from  which  a  jury  might  infer  a  subse- 
quent conveyance  by  the  original  owner,  or  some  of  his  descendants,  but 
that  it  might  be  rebutted,  and  that  the  jury  must  not  presume  a  conveyance 
from  len^h  of  possession,  imless  they  were  satisfied  that  it  had  actually 
been  executed.    Doe  d.  Fentoick  v.  Eeed 338 

LEASE— Assignment  of.    See  Assignment,  2. 

LIBEL.    See  BefJEtmation. 

LIEK.  See  Carrier,  1 ;  Mortgage,  2 ;  Partnership,  4 ;  Sale  of 
Goods,  3. 

LIMITATIONS  (STATUTE  OF)— 1.  Occupation  by  mortgagor  and 
non-payment  of  principal  for  more  than  twenty  years. — ^Where  pre- 
mises were  mortgaged  in  fee,  with  a  proviso  for  reconveyance,  if  the  principal 
were  paid  on  a  given  day,  and  in  the  meantime,  that  the  mortgagor  should 
continue  in  possession ;  upon  special  verdict,  it  was  found  that  the  principal 
was  not  paid  on  the  given  day,  out  that  the  mortgagor  continued  in  posses- 
sion. There  was  no  finding  bythe  jury  either  that  interest  had  or  had  not 
been  paid  by  the  mortgagor :  Held,  that  upon  this  finding,  it  must  be  taken 
that  the  occupation  was  by  the  permission  of  the  mortgagee,  and  that 
although  more  than  twenty  years  had  elapsed  since  default  m  payment  of 
the  money,  the  mortgagee  was  not  barred  oy  the  Statute  of  Limitations : 

Held,  also,  that  an  entry  is  not  necessary  to  avoid  a  fine  levied  by  the 
mortgagor.    Hall  v.  Doe  d.  Surteea 529 

2.  When  time  begins  to  run  against  administrator. — In  an 

action  by  an  administrator  upon  a  bill  of  exchange,  payable  to  the  testator, 
but  accepted  after  his  deatn,  it  was  held  that  me  Statute  of  Limitations 
begins  to  run  from  the  time  of  granting  the  letters  of  administration,  and 
not  from  the  time  the  bills  become  due,  there  being  no  cause  of  action  until 
there  is  a  party  capable  of  suing.    Murray  v.  Eaet  India  Co,      .        .    325 

And  see  Waste. 

MAGISTRATE — Criminal  information  against — Belay  in  applica- 
tion.— Where  the  facts  tending  to  criminate  a  magistrate  took  place  twelve 
months  before  the  application  to  the  Court,  they  refused  to  grant  a  criminal 
information,  although  the  prosecutor,  in  order  to  excuse  the  dday,  stated 
that  the  facts  had  not  come  to  his  knowledge  till  very  shortly  previous  to  the 
application.    B,  v.  BieJiop 494 

MANDAMUS — To  compel  corporation  to  hold  court  authorized, 
hut  not  directed  b^  charter. — If  there  are  words  of  permission  in  a 
charter  to  do  an  act  which  is  clearly  for  the  public  benefit,  uiey  are  obliga- 
tory ;  therefore  where  a  charter  declared  that  the  mayor  and  jurats  of  an 
ancient  town  might  hold  a  court  of  record  for  the  holding  of  pleas,  but  which 
had  been  long  disused,  the  Court  granted  a  mandamus  to  compel  a  court  to 
be  held  at  the  instance  of  an  inhabitant  of  the  town,  though  he  was  not  a 
corporator.    -8.  v.  The  Mayor  of  Hastings 657 

lAnd  see  B.  v.  Havering  AUe  Bower,  532.] 

MANGE — Permissive  charter — ^Power  to  hold  court — Power  not 
acted  on  for  fifty  years — Obligation. — By  charter  the  King  granted 
that  the  steward  and  suitors  of  a  manor  should  have  power  to  hold  a  Court 
for  the  determination  of  civil  suits,  and  there  had  been  a  non-user  of  the 
Court  for  fifty  years  (except  for  the  purpose  of  levying  fines  and  suffering 
recoveries) :  Held,  that  this  Court  bemg  for  the  public  benefit,  the  words  (S 
permission  in  the  charter  were  obligatory ;  and  that  the  right  of  determining 
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suits  was  not  lost  by  the  non-user.  B.  v.  The  Stetvard  of  the  Manor  of 
Havering  Atte  Bower 532 

lAnd  see  B,  v.  Mayor  of  ffaatings,  657.] 

And  see  Copyhold ;  Evidence,  2  ;  Practice,  3. 

KABIKE   IKSX7BANCB.     See  Inauifance  (Marine). 

MAHRTKD  WOICAN— Legacy — Separate  use. — A  legacy  given  to  a 
married  woman  *^  for  her  own  use  and  at  her  own  disposal "  vests  in  her  as 
separate  estate.    Prichard  v.  Ames 31 

MISTAXE — Rectification  of  Instrument  for. — ^A  court  of  equity 
will  reform  an  instrument  which,  by  the  mistake  of  the  drawer,  admits  of  a 
construction  inconsistent  with  the  true  agreement  of  the  parties,  although 
the  party  seeking  to  reform  it  himself  drew  the  instrument.    BcUl  v.  SU^rie 

170 

MORTOAGE — 1.  Charge  on  wife's  property — ^Payment  of  mortgage 
money  by  husband — ^Disposition  of  property  by  husband's  will — 
Wife's  right  to  redeem. — ^A  feme  sole  makes  a  mor^ge,  and  afterwards 
marries:  the  mortgage  is  then  transferred,  and  the  hu^3and  joins  in  the 
transfer,  and  covenants  to  pay  the  money.  During  the  coverture  the 
husband,  by  gradual  pa}'ments  out  of  his  own  property  reduces  th»  money 
due  upon  the  mortgage  ;  by  his  will  he  makes  a  disposition  of  the  mortgaged 
premises,  and  dies  in  the  lifetime  of  his  wife ;  upon  a  bill  by  the  wife,  who 
claimed  to  be  entitled  by  survivorship,  to  redeem  the  mortgage,  the  redemp- 
tion was  decreed  upon  the  terms  that  the  husband's  estate  should  stand  m 
the  place  of  the  mortgagee,  for  the  sums  paid  by  him  out  of  his  own  property 
in  reduction  of  the  mortgage  debt. 

In  all  cases  where  money  is  paid  off  by  individuals  not  having  an  abso- 
lute permanent  interest  in  the  premises,  the  Court  looks  at  the  intention. 
PiUY.FiU 15 

2.  Equitable— Deposit  of  deeds — Lien  for  previous  advances. 

— ^Where  deeds  are  deposited  for  the  purpose  of  obtaining  credit,  the  person 
with  whom  they  are  deposited  has  no  lien  upon  them  for  what  is  due  to  him 
in  respect  of  money  previously  advanced.    Motmtford  v.  ScoU      .        .      55 

3.   Mortgagee   in  possession  —  Account— Annual  rests.  —  A 

decree  ordered  that,  in  taking  the  accounts  of  a  mortgagee  in  possession, 
annual  rests  should  be  made,  and  that  the  rents  and  profite  of  the  premises, 
as  often  as  they  exceeded  the  interest  accrued  due  on  the  debt,  &ould  be 
applied  in  reduction  of  the  principal :  Held,  that  a  rest  ousht  to  be  made  at 
the  date  of  the  receipt  hj  the  mortgagee  of  a  sum  exce^in?  the  interest, 
though  occurring  in  the  mterval  between  the  annual  rests.  ^t)m  that  date 
the  subsequent  annual  rests  ought  to  be  computed.     Binnington  v.  ffarwood 

106 

4.  Priority. — If  a  third  incumbrancer,  having  constructive  notice 

of  the  second  mortgage,  fails  to  keep  the  first  security  on  foot  for  his  pro- 
tection, he  is  nut  entitled  to  stand  in  the  place  of  the  first  mortgagee  against 
the  second.    Parry  v.  Wright 191 

5.  Occupation  by  mortgagor  for  more  than  twenty  years. 

See  Limitations,  Statute  of,  1. 

6.  Position  of  mortgagor  in  possession.    See  Landlord  and 

Tenant,  9. 

7.  West  India  estate — ^Foreclosure.    See  Jurisdiction. 

NEOUOENCE— Statutory  notice  of  cause  of  action.— By  a  local 
Sewers  Act  it  was  provided  that  no  plaintiff  should  recover  in  any  action 
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brought  for  aDything  done  in  pursuanoe  of  the  general  Acts  for  sewers,  or 
that  Act,  unless  notice  in  writing  was  given  to  the  defendants  specifying  the 
cause  of  action.  A  notice  stated  that  the  defendants,  who  were  contractors 
under  the  commissioners,  made,  altered,  &c.  certaiQ  sewers,  &c.  running 
under,  through,  or  adjoining,  or  near  to  the  plaintiff's  house,  in  so  neffli- 
ffent,  incautious,  unskilful,  improvident,  and  improper  a  munner,  that  it  fell 
Sown ;  and  by  the  declaration  and  proof  given,  it  appeared  that  the  sewer 
did  not  run  close  to  the  plaintiff's  house,  but  close  to  five  other  houses 
adjoining  thereto,  and  that  the  house  was  damaged  and  fell  in  consequence 
of  the  fall  of  a  stack  of  chimneys  of  one  of  those  houses,  which  had  been 
built  on  the  arch  of  the  sewer,  and  which  had  been  insufficiently  shored  up 
by  the  defendants  duiing  the  continuance  of  the  work:  Hela,  that  this 
notice  sufficiently  described  the  cause  of  action :  Held  also,  that  commis- 
sionera  of  sowers,  and  persons  working  by  their  order,  in  the  course  of  the 
necessary  repair  of  a  sewer  in  the  neighbourhood  of  houses,  are  bound  to 
take  all  such  proper  precautions  for  securing  them,  and  to  shore  them  up  if 
necessary,  as  skiliul  persons  would  do.    Jonts  v.  Bird  ....     579 

NOTICE— Statutory — Of  eause  of  action.    See  Negligence. 

NUISANCE — Buildings  erected  under  authority  of  void  grant 
troxn.  Crown. — Buildings,  erections,  and  enclosures  between  the  hi^  and 
low  water  marks  in  the  harbour  of  Portsmouth,  made  under  the  sanction 
and  authority  of  a  corporation  claiming  a  right  by  Crown  charter,  which  is 
subject  to  the  objection  that  it  infringes  public  rignts,  abated  as  a  nuisance. 
A,'G,  V.  Parmeter,    Parmeter  v.  A.-G 723 

OFFICE — Appointment  of  infant  to.    See  Infant,  1. 

PABTNEBSHIP — 1.  The  Court  will  entertain  a  bill  to  compel  partners 
to  act  according  to  the  }>rovisions  of  instruments  into  which  they  have 
entered,  and,  where  it  will  interfere  for  that  purpose,  will  take  care  tnat  the 
decree  shall  not  be  defeated  bv  anything^  done  in  the  meantime. 

Thus,  where  in  1812,  the  then  proprietors  of  Covent  Geuxien  Theatre  exe- 
cuted a  deed,  by  which  they  covenanted  and  agreed  that  the  profits  of  the 
theatre  should  be  exclusiveljr  appropriated  to  particular  purposes,  and  that 
the  treasurer  for  the  time  being  should  be  irrevocably  directed  so  to  apply 
the  profits,  and  in  1822,  parties  then  entitled,  under  tne  former  proprietors, 
to  seven- eighths  of  the  tneatre,  entered  into  an  a&;reement,  which  provided 
in  some  respects  for  a  different  application  of  the  profits,  and  otherwise 
affected  the  rights  of  a  party  interested  in  the  remaining  eighth,  who  was 
not  consulted  on  the  subject,  the  Court,  upon  a  bill  filed  hy  that  party,  for 
the  specific  performance  of  the  covenants  and  agreements  contained  in  the 
deed  of  1812,  appointed  a  receiver.     Corut  v.  Harris     ....     108 

2.  Appointment  of  receiver. -—-The  Court  will   not  appoint  a 

receiver,  or  a  manager,  of  any  partnership)  concern,  unless  the  smt  be  so 
framed  as  that  a  decree  may  oe  made,  either  that  the  concern  shall  be 
carried  on,  according  to  the  terms  of  an  instrument,  which,  by  the  agree- 
ment of  the  parties,  is  to  regulate  the  mode  of  its  being  carried  on,  or  that  it 
shall  be  wholly  put  an  end  to.     Ibid. 

3.  Agreement  made  on  dissolution— Specific  performance. — 

A  court  of  equity  will  enforce  an  agreement  made  upon  a  dissolution  of 
partnership,  that  a  particular  book  used  in  the  trade  should  become  the  exclu- 
sive property  of  one  of  the  partners,  and  that  a  copy  of  it  should  be  delivered 
to  the  other.     Lingen  v.  Simpson 249 

4.  Conversion  of  partnership  property — ^Extinguishment  of 

lien. — ^The  effectual  conversion  of  any  partnership  property  into  the  separate 
property  of  a  particular  partner  extinguishes  any  hen  which  his  oo-partners 
nad  thereon.    Ibid. 
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PABTHEBSHIP>-d.  Inflaiit  partner— <*  Holding  out."— An  infant 
held  himHelf  out  as  in  nartnership  with  I.  S.,  and  continued  to  act  as  such 
till  within  a  short  period  of  his  coming  of  age ;  but  there  was  no  proof  of  his 
doing  any  act  as  a  partner  after  twenty-one :  Held,  that  it  was  his  duty  to 
notify  his  disaffirmance  of  the  partnership  on  arriying  at  twenty-one ;  and 
as  he  had  neglected  to  do  so,  that  he  was  responsible  to  persons  who  had 
trusted  I.  S.  with  goods,  subsequently  to  the  infant's  attaining  twenty-one, 
on  the  credit  of  the  partnership.     Ooode  y.  Harrison     ....     307 

-^—  6.  Injunction. — ^A  temptation  to  the  abuse  of  partnership  property 
is  not  sufficient  to  induce  the  Court  to  interfere  by  injunction. 

All  the  partners  in  a  publication,  except  one,  being  also  partners  in  a  riyal 
publication,  an  injunction  to  restrain  the  usin^  of  the  efrects  of  the  former 
partnership  to  asmst  the  latter,  in  consideration  of  an  annual  sum,  was 
refused,  where  there  had  been  an  agreement,  permitting  the  use  on  those 
terms,  which  had  been  acted  on  for  many  years.  But  the  injunction  was 
granted  to  restrain  the  use  of  partnership  effects  not  included  m  the  agree- 
ment.    OlaBsington  v.  Thwaiies 153 

7.  Power  of  majoriiy  of  partners  to  bind  minority. — The  act 

of  a  majority  of  partners  is  the  act  of  all,  provided  all  are  consulted,  and  the 
maiority  are  acting  bond  fide. 

Partners  must  act  upon  the  joint  opinion  of  all,  and  cannot  exclude  the 
judgment  of  any  one. 

The  majority  of  partners  neyer  represents  the  whole  body,  except  wHere 
there  has  been  a  yoioe  called  for  from  the  minority. 

The  Court  will  generally  take  the  opinion  of  the  minority  to  haye  been 
fairly  oyerruled.  But  an  absolute  agreement  by  a  majority  of  partners  to 
oyerrule  the  minority  will  not  be  pennitted.     Comt  y.  Harris       .        .     108 

8.  Pledge  of  partnership  property  in  special  cases. — A  partner 

in  a  trading  concern  generally  may  dLspose  of  the  partnership  property, 
because  his  authority  to  do  so  is  implied  from  the  nature  of  the  business ; 
but  that  by  no  means  extends  to  a  case  of  a  partnership  in  a  particular 
instance.     WUliamM  y.  Barton 448 

9.  Variation  of  articles. — ^Articles  of  partnership  cannot  be  altered 

without  the  consent  of  all  the  partners.  But  the  continuance  or  discontinu- 
ance of  a  practice,  not  stipulated  for,  or  made  the  subject  of  coyenant,  must 
be  decided  b^  the  majority  of  the  partners. 

The  negatiye  of  the  minority  in  such  cases  is  of  no  ayail,  if  they  haye  had 
a  proper  opportunity  of  considering  the  matter.     Canst  y.  Harris,        .     108 

PENSION,  action  against  public  officer  for.    See  Public  Officer. 

PEBPETX7ITY.    See  Will,  23. 

PBW— Disturbance  in  possession  of.— An  action  at  common  law  will 
not  lie  for  dLsturbin^  another  in  the  possession  of  a  pew,  unless  the  pew  be 
annexed  to  a  house  in  the  parish.    Maimvaring  y.  Oues       .        .        .    417 

PLEADING.    See  Practice,  8. 


POOB  ULW— 1.  Guardian— Sale   of  proviaiona  to  workhouse. — 

I.  S.,  being  the  master  of  the  workhouse,  appointed  by,  and  receiying  orders 
from,  the  guardians  of  the  poor  of  the  parish  of  W.,  bought  proyisions  from 
A.  B.,  one  of  the  guardians:  Held,  that  A.  B.  was  liable  to  the  penalty  of 
1002.  imposed  by  the  55  Geo.  III.  c.  137,  s.  6.     West  y.  Andrews  .        .    394 

— —  2.  Poor  rate— Liability  to  pay— Lease  of  mine  reserving^ 
share  of  ore  or  its  value  to  landlord. — The  owner  of  the  soil,  by  in- 
denture, granted  to  certain  adyenturers  full  and  free  liberty  to  dig,  mine, 
and  seurdi  for  tin,  tin  ore,  &o.  and  the  same  to  take  and  conyert  to  their 
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own  use,  subject  to  a  reseryation  therein  contained,  and  to  make  such  adits, 
shafts,  &c.  as  thev  should  think  necessary;  yielding  and  paying  to  him 
one  full  eighth  share  of  all  tin,  tin  ore,  &c. ;  the  same  having  been  first 
spalled,  picked,  or  otherwise  made  merchantable,  and  fit  to  be  smelted.  And 
tne  indenture  contained  a  jjower  either  for  payment  in  ore,  or  in  money ; 
and  the  owner  had  received  it  in  money :  Held,  that  for  this,  his  one-eighth 
share,  he  was  liable  to  be  rated  as  an  occupier  of  land,  the  reservation 
operating  as  an  exception  out  of  the  demise,  and  not  being  of  the  nature 
of  a  rent.    M.  v.  The  InhabitanU  of  Si.  Auatdl 534 

POWEB — 1.  Execution  of. — By  articles  for  settlement  of  the  wife's  real 
and  leasehold  estates,  the  husband  had  power  to  appoint  her  estates  to  the 
children  of  the  marriage,  for  such  estates,  and  in  such  parts,  and  in  such 
manner  and  form  as  he  should  by  deed  or  wOl  appoint :  and,  by  other  articles 
of  the  same  date  for  the  settlement  of  his  own  real  estates,  he  had  an  absolute 
power  of  appointment  over  them  bv  deed  or  will,  in  default  of  issue  of  the 
marriage.  There  being  several  children  of  the  marriage,  and  no  settlement 
pursuant  to  the  articles,  the  husband  (who  died  in  the  lifetime  of  the  wife), 
by  his  will,  recited  the  articles  for  the  settlement  of  his  own  estates,  and  con- 
firmed them,  and  recited  the  power  of  appointment  in  them  at  length, 
mentioning  it  as  a  power  intended  to  be  exercised  by  that  his  will ;  and 
thereby  appointed  his  own  real  estates,  and  all  other  real  estates  over  which 
he  had  power,  to  trustees  for  a  term  of  500  years,  ui)on  trust,  to  raise 
portions  for  his  younger  children,  making  no  mention,  in  any  part  of  his 
will,  of  the  articles  for  settlement  of  his  wife's  estate ;  but  directmg  that  all 
persons  takiuj^  any  benefit  under  his  will  should  be  bound  by  the  doctrine  of 
election  to  give  effect  to  every  disposition  contained  in  it :  Held,  that  the 
will  operated  as  an  appointment  of  the  wife's  real  estates ;  and  that  the 
creation  of  the  term  of  500  years  was  a  good  execution  of  the  power ;  and 
that  the  words  **  in  such  manner  and  form  "  authorized  him  to  give  equitable 
interests  to  the  children.     Trdlope  v.  Linton 211 

2.  Extinguiahment  of. — ^A  tenant  for  life,  witii  a  power  of  appoint- 
ing the  property  by  will  to  all  or  any  of  the  testator's  children,  may  release 
or  extinguish  the  power.     Homer  v.  Swann 92 

3.  Premature  exercise  of. — ^A  testator  bequeathed  certain  funds  in 

trust  for  his  wife  during  her  widowhood,  and,  after  giving  her  a  power  to 
appoint  them  by  deed  or  will,  provided  she  did  not  marry  again  directed  that, 
upon  her  second  marriage,  or  ner  death  without  having  exerdsed  her  power, 
they  should  sink  into  the  general  residue  of  his  estate ;  the  widow  executed 
a  deed,  purporting  to  be  an  ap])ointment  of  the  property  to  the  residuary 
legatees  in  the  same  proportions  in  which  they  would  have  been  entitled  to  it 
under  the  residuary  clause ;  and  she  and  they  concurred  in  assigning  the 
funds  upon  trust  for  the  residuary  legatees :  the  Court  refused  to  act  upon 
the  appointment  and  assignment  during  the  widow's  life.  Ooldsmid  v. 
Goldsmid 98 

— -•  4.  Double  power  of  jointuring. — Settlement  of  two  estates  in 
remainder  on  A.  W.  T.  for  life,  with  remainder  to  his  sons  in  strict  settle- 
ment, and  remainder  over  to  M.  with  power  to  tenants  for  life  in  possession 
to  charge  the  estates  with  a  jointure  of  400/. ;  and  power  to  the  settlor  to 
revoke  the  uses  of  the  settlement  as  to  one  of  the  estates,  and  to  appoint  new 
uses.  By  a  subsequent  deed  the  settlor  exercises  the  power  of  revocation  as 
to  the  remainder  to  M. :  in  Heu  thereof  appoints  that  estate  to  S.  and  repeats 
several  of  the  powers  contained  in  the  nrst  settlement,  and  gave  power  to 
A.  W.  T.  and  S.  to  charge  the  estate  with  400/.  by  wajr  of  jointure.  A.  W.  T., 
by  separate  deeds,  executes  both  powers  of  jointuring :  Held,  on  a  bill  by 
his  widow  for  both  jointures,  that  A.  W.  T.  had  no  new  power  to  jointure 
under  the  second  settlement.     Wigaell  v.  Smith 182 

5.  Of  leasing — ^Validity  of  leases.    See  Landlord  and  Tenant, 
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POWEB  OF  ATTOBNET.    See  Principal  and  Agent. 

PBACTICE  —  1.      Charity    information — Coats    of     Attomejr 
General. — Where,  in  a  charity  information,  the  relators  are  allowed  their 
costs  of  proceedings  which  the  Attorney-General  has  attended  separately  by 
his  own  solicitor,  without  an  order  of  tke  Conii,  for  so  doing,  the  Attorney- 
Gheneral  will  not  be  allowed  his  separate  costs.    Attomey-General  v.  Dove  72 

2.  Delivery  up  and  cancellation  of  instruments — Policies  of 

insurance  void  for  misrepresentation. — ^A  bill  was  filed  by  underwriters, 
against  whom  an  action  had  been  brought  upon  certain  policies  of  insurance, 
praying  for  (1)  an  answer ;  (2)  cancelment  of  the  policies ;  (3)  an  injunction ; 
(4)  a  commission  to  examine  witnesses  abroad  ;  (5)  fuiiher  relief.  On  the 
hearine,  the  bill  was  dismissed  with  costs,  on  the  ground  that  the  matters 
alleged  furnished  a  good  defence  at  law.  The  trial  at  law  proceeded,  and 
the  defendants  (the  plaintiffs  in  equity)  succeeded  in  the  actioD,  the  jury 
findi!ng  a  verdict  for  them,  on  the  ground  that  the  vessel  insured  was  not 
neutral  property,  as  she  had  been  represented  by  the  insured  to  be.  The 
plaintiffs  in  equity  then  presented  a  petition  for  a  rehearing,  on  account 
of  the  question  of  costs,  founding  the  prayer  of  the  petition  on  the  ground  of 
their  bul  having  been  a  bill  substantially  for  relief  as  well  as  for  £scovery, 
because  it  had  prayed  that  the  policy  might  be  cancelled.  The  Lord  Chibf 
Bason,  on  the  reheariDg,  reluctantly  made  the  order,  but  without  costs. 
Duncan  Y.  Worrall 695 

3.  Discovery — Court  rolls  of  manor. — ^Where  a  lord  of  a  manor  is 

indicted  for  a  nuisance  in  not  repairing  the  bank  of  a  river,  the  Court  will 
not  compel  him  to  allow  the  prosecutor,  even  though  he  is  a  tenant  of  the 
manor,  to  inspect  the  court  rolls  for  the  purpose  of  obtaining  evidence  in 
support  of  tiie  prosecution.     B,  v.  The  Earl  of  Cadogan         .        .        .612 

4.  New   trial. — ^Where  it  was  sworn  that  handbills  reflecting  on 

the  plaintiff's  character  had  been  distributed  in  Court,  and  shewn  to  the 
jury  on  the  day  of  trial,  the  Court  would  not  receive  from  the  jury  affidavits 
m  contradiction  ;  and  granted  a  new  trial  against  tiie  defendant,  though  he 
denied  all  knowledge  of  the  handbills.     Coster  v.  Merest       .        .        .     667 

5.  Mistake  in  evidence  of  material  witness.    Rkhardeon 

V.  Fisher 690 

6.  Parties  to  action. — Several  persons  having  distinct  demands, 

and  not  being  able  to  sue  on  behalf  of  themselves  and  others,  cannot  gene- 
rally be  co-pkintiffs. 

The  cases  in  which  a  bill  can  be  filed  by  one  person  on  behalf  of  himself 
and  others,  are  cases  in  which  the  others  have  a  choice  between  that  and 
nothing.     Jones  v.  Garcia  del  Bio 6i 

7.  Where  an  executor  has  not  assented  to  a  specific  beijuest, 

the  persons  beneficiaUv  entitled  are  not  necessa^  parties  to  a  suit  relatmg  to 
^e  property  specifically  bequeathed.     Const  v.  Harris    ....  108 

8.  Pleading. — ^A   demurrer    will   hold   to    a  bill   to    perpetuate 

testimony,  if  it  do  not  state  that  no  action  can  be  immediately  brought. 
Angell  v.  Angdl 149 

9.  Statutory  notice  of  cause  of  action.    See  Negligence. 

10.  Notice  to  produce  document.    See  Evidence,  1. 

11.  Pleading.    Se«  Replevin. 

PBESUMPTION,  from  lapse  of  time.    See  Lapse  of  Time. 

PBINCIPAL  AND  AGENT— Authoritv  of  agent  acting  under 
power  of  attorney. — ^A  power  of  attorney  authorising  an  agent  to  demand, 
sue  for,  recover,  and  receive,  by  all  lawful  ways  and  moans  whatsoever. 
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«U  monies,  debts  and  dues  whatsoever,  and  to  give  sufficient  disoharges, 
does  not  authorise  him  to  indorse  bills  for  his  principal.  Murray  v.  East 
India  Co 326 

PBINCIPAL  AND  ST7BETY— 1.  Arrangement  made  by  principal 
with  creditor  with  sanction  of  surety.— A  surety  is  not  discharged  by 
any  arrangement  made  between  the  principal  debtor  and  creditor,  '^en  he 
has  authorised  the  principal  debtor  to  do  tne  best  he  can  with  the  creditor, 
and  has  subsequently  expressed  himself  to  be  satisfied  with  the  terms 
arranged  between  the  principal  debtor  and  creditor.     Tyson  v.  Cox      .      79 

— ;—  2.  Contribution  between  co-auretiea. — ^Where  sureties  are  bound 
by  different  instruments  for  distinct  portions  of  a  debt  due  from  the  same 
principal,  and  the  suretyship  of  each  is  a  separate  and  distinct  transaction, 
there  is  no  right  of  contribution  between  them.     Coope  v.  Twynam      .      89 

PKOMISSOKY    NOTE.    See  BiU  of  Exchange. 

PUBUC  OFFICEB  —  Action  against  for  pension  granted  by 
state. — An  action  does  not  lie  against  a  public  officer  by  individuals  for  sums 
which,  as  a  public  officer,  he  is  authorised  to  pay  them,  although  he  may 
have  received  the  money  applicable  to  that  piurpose :  Held,  therefore,  that 
assumpsit  does  not  lie  against  the  Secretary  for  War  by  a  retired  clerk  of  the 
War  Office  for  his  retired  allowance,  although  the  Secretary  for  War  had 
received  the  money  applicable  to  the  allowance.     Gidley  v.  Lord  Palmenton 

668 

BATE — Levied  for  piurpose  of  paying  antecedent  debt. — An  order 
of  sessions  for  levying  and  pa^g  to  the  treasurer  of  the  county  a  sum  to 
enable  him  to  reimburse  certain  persons  for  an  antecedent  debt,  although 
the  debt  had  been  incurred  for  county  purposes,  is  bad.  R.  v.  The  Juatices 
of  Flintshire 648 

And  see  Poor  Law,  2. 

BELEASE— 1.  Of  action,  bv  one  of  two  co-plaintiifs.— The  Court 
will  not  set  aside  a  release  nven  by  one  of  two  plaintiffs  to  a  defendant  after 
action  brought,  imless  fraud  can  be  clearly  established.    Fur  nival  v.  Westan 

687 

2.  Becital   of   agreement   to    pay  —  No    actual   payment — 

Estoppel. — ^A  deed  containing  a  general  release  of  all  debts,  &c.  recited  that 
the  releasee  had  previously  a^eea  to  pay  to  the  releasor  the  sum  of  40/.  for 
the  possession  of  certain  premises,  and  tliat  in  **  consideration  of  the  said  sum 
of  40/.  being  now  so  paid  as  hereinbefore  is  mentioned,''  and  also  in  con- 
sideration of  the  sum  of  10a.  a  piece,  well  and  truly  paid  to  the  said  releasor 
and  J.  S.,  the  receipt  of  which  said  several  sums  of  money  they  did  thereby 
acknowledge,  did  release,  &c.  There  was  also  a  receipt  for  the  sum  of  40/. 
indorsed  on  the  release.  But  it  appeared  on  action  afterwards  broufi;ht  for 
this  sum  that,  in  fact,  it  had  never  been  paid :  Held,  that  this  aeed  of 
release  was  no  estoppel,  inasmuch  as  the  general  words  of  release  were 
qualified  by  the  recitsd,  which  stated  only  an  agreement  to  pay,  and  not  an 
actual  payment  of  the  sum  of  40/.    Lampon  v.  Corhe    •        •        •        .    488 

BEPLEVIK— Plea  of  Ouatom — Custom  not  sufficiently  indicated. — 
The  plaintiff  in  replevin,  in  justification  of  the  alleged  trespass  of  his  cow, 
pleaaed  a  custom  that  a  person  seised  in  fee  of  the  messuage  might  demise 
the  right  of  common  of  pasture,  independently  of  the  actu^  occiipation  of 
the  messuage ;  and  that  there  had  been  a  demise  to  him  accordmg  to  the 
custom :  Held,  that  the  plea  was  bad  on  general  demurrer,  as  the  nature  of 
the  custom  should  be  set  out  with  precision  and  certaintv,  and  that  it  should 
appear  on  the  face  of  the  plea,  wheUier  the  demise  was  by  deed  or  not ;  and 

3  K  3 
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it  seemB  that  a  cufltom  to  demise  such  ri^bt  by  parol  cannot  be  Bupported; 
as  it  is  in  the  nature  of  an  incorporeal  hereditament,  which  cannot  be 
demised  without  deed.    Lathbury  y.  Arnold 693 

BIVS&— Bight  to  water.— Every  owner  of  land  on  the  banks  of  a 
river  has,  prifnd  facie,  an  equal  right  to  use  the  water,  and  cannot  acquire 
a  right  to  throw  the  water  back  on  the  proprietor  above,  or  to  divert  it  pom 
the  proprietor  below,  without  a  grant,  or  twenty  years'  enjoyment,  which  is 
evidence  of  a  grant.     Wright  y,  Howard;  Howaray,  Wright       .        .     169 

SAIiE— Of  annuity.    See  Annuity,  2. 

Of  cargo.    See  Ship  and  Shipping,  2. 

Of  ship.    See  Ship  and  Shipping,  1. 

SAIiE  OF  OOOB8 — 1.  Auction — Entry  by  auctioneer— Statute  of 
Frauds. — ^The  agent  contemplated  by  the  17th  section  of  the  Statute  of 
Frauds,  who  is  to  bind  a  defendant  by  nis  signature,  must  be  a  third  person, 
and  not  the  other  contracting  party ;  and  therefore,  where  an  auctioneer 
wrote  down  the  defendant's  name  by  his  authority  opposite  to  the  lot  pur- 
chased :  Held,  that  in  an  action  brought  in  the  name  of  the  auctioneer,  the 
entry  in  the  book  was  not  sufficient  to  take  the  case  out  of  the  statute. 
Fartbrother  v.  Simmons 399 

2.  Acceptance  by  wharfinger. — ^A  wharfinger  cannot  accept  goods 

80  as  to  bind  a  purchaser  under  the  Statute  of  Frauds.    Hanson  v.  Armitage 

478 

3.  Factor's  Lien. — The  owner  of  goods  being  indebted  to  a  factor 

in  an  amount  exceeding  their  value,  consigned  them  to  him  for  sale:  the 
factor  being  also  similarly  indebted  to  L  §.,  sold  the  goods  to  him.  The 
factor  afterwards  became  bankrupt ;  and  on  a  settlement  of  accounts  between 
I.  S.  and  the  assignees,  I.  S.  allowed  credit  to  them  for  the  price  of  the 
goods,  and  he  then  proved  the  residue  of  his  claim  against  the  estate :  Held, 
uiat  as  the  factor  had  a  lien  on  the  whole  price  of  the  goods,  the  settlement 
of  accounts  between  the  buyer  and  the  assignees  afforded  a  good  answer  to 
an  action  against  the  buyer  for  the  price  of  the  goods,  brought  either  by  or 
on  the  account  of  the  original  owner.     Hudson  v.  Granger    .        .         .     268 

4.  Liability  of  new   owners  of  ship   for   necessary  goods 

furnished  by  order  of  original  owner.—Where  a  tradesman  gives 
credit  for  any  of  the  requisites  of  the  e^^uipment  of  a  vessel,  such  as  stores, 
rigging,  or  repairs,  the  only  q[ue8tion  is,  to  whom  the  credit  is  given :  and 
the  mere  fact  of  ownership,  without  a  privity  of  contract,  is  not  sufficient  to 
render  an  owner  liable  for  goods  furnished  on  her  account;  nor  does  it 
attach  any  obligation  on  a  mortgagee,  merely  as  such,  as  he  derives  no  profit 
until  the  ship  comes  into  his  actual  possession.  Therefore,  where  the 
original  owner  had  assigned  all  his  interest  in  a  vessel  to  the  defendsjits  by 
bill  of  sale,  and  the  plaintiff  furnished  sails  and  rigging  by  order  of  the 
former,  to  whom  alone  credit  was  given :  Held,  that  the  plaintiff  could  not 
maintain  an  action  against  the  defendants  to  recover  the  price  of  the  goods. 
Baker  v.  Buckle 685 

5.  Sale  by  one  of  two  joint  owners — Subsequent  ratification 

of  contract  by  other  joint  owner. — A.  and  B.  being  jointly  interested 
in  a  quantity  of  oil,  A.  enters  into  a  contract  for  the  sale  of  it,  without  the 
authority  or  knowledge  of  B.,  who,  upon  receiving  information  of  the 
circumstance,  refuses  to  be  bound  by  it,  but  afterwards  assents  by  parol, 
and  samples  are  delivered  to  the  buyers :  Held,  in  an  action  against  the 
buyers,  that  B.'s  subsequent  ratification  of  the  contract  rendered  it  binding, 
and  that  it  was  to  be  considered  as  a  contract  in  writing  withm  the  Statute 
of  Frauds.     Soamea  v.  Spencer 631 

6.  Sale  of  horse — Acceptance — Statute  of  Frauds. — A  horse 

was  sold  by  verbal  contract,  but  no  time  was  fixed  for  the  payment  of  the 
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prioe.  The  horse  was  to  remain  with  the  sellers  for  twenty  days  without 
any  oharffe  to  the  buyer.  At  the  expiration  of  that  time  the  horse  was  sent 
to  grass,  DY  the  direction  of  the  buyer,  and  by  his  desire  entered  as  the  horse 
of  one  of  the  sellers :  Held,  that  there  was  no  acceptance  and  actual  receipt 
of  the  horse  by  the  buyer  so  as  to  bind  the  bargain  within  the  statute. 
Carter  v.  Toussaint 689 

8LA.LE  OF  OOOpS— 7.  Spirits  under  value  of  twenty  ahillinga.— A 
plaintiff,  in  an  action  for  a  tavern  bill,  is  not  entitled  to  recover  for  any 
items  under  20a.  for  spirits  supplied  to  the  guests,  such  sales  being  prohibited 
by  24  Geo.  II.  c.  40,  s.  12.     Bumyeat  v.  Hutchinson     .         .         .         .345 

8.  Stoppage  in  transitu. — Goods  were  sold,  free  on  board,  and 

upon  their  shipment  the  a^nt  of  the  vendors  tendered  to  the  mate  (the 
captain  being  aosent)  a  receipt  by  which  the  goods  were  acknowledged  to  be 
shipned  on  account  of  the  vendors,  which  the  mate  kept,  but  refused  to  sign. 
On  the  following  day,  the  master  signed  bills  of  lading  to  the  orders  of  the 
purchasers :  Held,  that  the  transitus  was  not  at  an  end,  but  that,  on  the 
insolvency  of  the  purchasers,  the  vendors  were  entitled  to  stop  the  goods. 
Ruck  V.  Hatfield 607 

SEASHOBE*-!.  Bathin^r>-Bight  to  use  bathing  machines  for 
profit. — A  proprietor  of  bathmg  machines  cannot  justify  the  use  of  the  sea- 
shore for  profit,  as  against  the  lord  of  the  manor,  who  is  the  owner  of  the 
soil,  and  has  from  time  immemorial  had  an  exclusive  user  of  the  shore  for 
the  purpose  of  fishing  by  stake-nets.  DUseniienU  Best,  J.  on  the  eround 
that  the  public  have  a  right  to  use  the  sea-shore  for  bathing,  and  l£at  the 
interruption  of  free  access  to  the  sea  is  a  public  nuisance.  Blundell  v. 
CaitercUl 363 

2.  Grant  of  Crown  must  be  subject  to  public  rights. — ^The 

Crown  may  grant,  by  letters  patent  to  a  corporation,  a  town  and  borough, 
being  caput  portuSf  as  Portsmouth,  and  all  the  lands  between  the  high  and 
low  water  marks :  but  this  subject-matter  of  grant,  as  being ytM  privatum  in 
the  King,  must  be  subject  to  the  jua  publicum  or  public  right  of  the  King 
and  people,  to  the  easement  of  passing  and  repassing  both  over  the  water 
and  the  land.  Obstructions  to  such  a  right  may  be  a  nuisance.  A.-G,  y. 
Burridge 705 

3.  Construction  of  royal  charter,  and  validity  of  grant  of  the 

Crown  by  letters  patent. 

Where  a  part  of  the  sea-coast  or  shore,  being  the  property  of  the  Crown, 
and  givine  jus  privatum  to  the  King,  is  granted  to  a  subject  for  uses,  or  to 
be  enjoyea,  so  as  to  be  detrimental  to  the  jus  publicum  therein,  the  grant  is 
void  as  to  such  parts  as  are  open  to  that  objection,  if  acted  upon  so  as  to 
effect  nuisance  by  working  injury  to  the  public  right. 

A  grant  by  the  Crown  of  land  subject  to  overflow  of  the  sea,  for  purposes 
of  reclamation  and  beneficial  use,  is  void  as  to  a  spot  which  has  remained 
unreclaimed,  and  where  the  grant  has  not  in  any  way  been  acted  on  for  a 
lengtiiened  period  (over  100  years).     A,'G,y.  Parmeter,    Parmeter  y,  A,-Q, 

723,  746 

SE<IT7ESTBATI0N — Priority  of  writs. — Where  a  bishop  grants  se- 
questration a^nst  the  effects  of  a  clergyman  within  his  diocese,  he  stands 
in  the  same  situation  as  sheriff,  and  the  Court  has  the  same  power  over  him 
as  over  that  officer.  Therefore,  where  four  writs  of  sequestration  had  issued 
against  the  effects  of  a  clergyman,  at  the  same  time  by  the  same  solicitor,  at 
the  suit  of  different  persons,  and  they  had  been  placed  so  as  to  defeat  the 
execution  of  the  plamtiff,  who  was  entitled  to  priority,  the  Court  ordered 
the  Bishop  to  return  what  he  had  levied,  and  give  precedence  to  the  writ 
issued  at  the  suit  of  the  plaintiff.     R,  v.  The  Bishop  of  London     .        .     666 

SETTLEMENT  (TWARRTAQE)— 1.  Construction.— Settlement  of  a 
sum  of  money  upon  trust  to  be  transferred  to  the  surviving  parent,  for  the 
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benefit  of  him  or  her,  and  any  child  or  children  of  the  marriage :  Held,  upon 
oonstruction  of  the  whole  instrument,  that  tiie  surviving  parent  took  for  life» 
with  remainder  to  the  children.     Chambers  y.  Atkins    ....     196 

SETTLEMENT  (MARRTAQE)— 2.  Construction— Infant.— Articles, 
of  settlement  of  the  chattels  real  of  an  infant  on  her  marriage,  will  bind 
her  and  her  husband ;  and,  although  no  settlement  be  made  pursuant  to  the 
articles,  the  wife  is  not  entitled  to  any  interest  by  survivorship.  Trollope  v. 
Linton 211 

SETTLEMENT  (VOLITNTAIIY).— The  author  of  a  voluntary  settle 
ment  cannot  file  a  bill  for  the  specific  performance  of  a  contract  afterwards 
entered  into  by  him  to  sell  the  settled  estate.    Johnaon  v.  Legard  .      56 

8EWEB.    See  Kegligrence. 

SHEBIFF — ^Bight  to  poundage — Crown  procesa. — The  statute  of 
Geo.  I.  c.  15  [50  &  51  Vict.  c.  55,  s.  20],  which  gives  the  sheriff  poundage  in 
cases  where  the  debt  is  due  to  the  Grown,  applies  only  to  cases  between 
party  and  party ;  and  where  the  sheriff  was  put  to  extra  trouble  and  expense 
at  the  request  of  the  prosecutor,  in  executing  a  writ  of  habere  facias  posses^ 
sionem  under  an  extent,  he  is  entitled  to  those  expenses  on  the  taxation  of 
costs.     Capp  Y.  Johnson 6%9 

And  see  Assignment,  2 ;  Execution. 

SHIP  AND  SHIPPINO— 1.  Sale  of— Misdescription— Breach,  of 
warranty. — Where  an  advertisement  for  the  sale  of  a  ship  described  her  as 
*'  a  copper-fastened  vessel,**  adding  that  the  vessel  was  to  be  taken  with  all 
faults,  without  any  allowance  for  any  defects  whatsoever,  and  it  appeared 
that  she  was  only  partially  copper-fastened :  Held,  that  notwithstanding  the 
words,  "with  all  faults,  &c."  the  vendor  was  liable  for  the  breach  of  the 
warranty.     Shepherd  v.  Kain 344 

2.  Sale    of   cargo    b^   master  —  Absolute    necessity.  —  The 

captain  of  a  ship  has  no  authority  to  sell  the  cargo,  except  in  cases  of  abso- 
lute necessity.  In  the  course  of  a  voyage  from  India,  a  ship  was  wrecked 
off  the  Cape  of  Good  Hope ;  and  some  indigo,  which  was  part  of  the  cargo, 
was  saved,  and  was  there  sold  by  public  auction  by  the  authority  of  uie 
captain,  acting  bond  fide  according  to  the  best  of  his  judgment  for  the  benefit 
of  all  persons  concerned ;  but  the  jury  found  that  there  was  no  absolute 
necessity  for  the  sale :  Held,  that  the  purchaser  acquired  no  titie,  and  the 
indigo  having  been  sent  to  this  country,  the  original  owners  were  held 
entitled  to  recover  its  value.     Freeman  v.  The  East  India  Company      .    497 

3.   Liability   of  new  owners   of   ship  for  necessary  goods 

famished  by  order  of  original  owner.    See  Sale  of  Goods,  4. 

4.  Vessel  in  course  of  construction — Bankruptcy  of  ship- 
builder.    See  Bankruptcy,  2. 

SOLICITOR — I.  Articled  clerk. — ^An  articled  clerk  who  has  served 
part  of  his  clerkship  with  a  solicitor,  who  died  before  the  clerkship  was 
completed,  is  at  Hbeiiy,  after  an  interval  of  six  years  from  that  time,  to  serve 
the  remainder  of  his  clerkship  with  another  solicitor,  with  a  view  to  his 
admittance.    Re  W,  Smith 627 

2.  Covering. — Where  a  bailiff  had  written  to  an  attorney  for  writs, 

which  the  latter  sent  without  knowing  anything  of  the  parties  or  circum- 
stances; but  the  bailiff  never  represented  himself,  nor  had  he  been  con- 
sidered, as  a  solicitor;  nor  had  he  looked  for  any  profit  upon  the  law 
proceedings  :  Held,  that  this  was  not  a  case  within  tne  22  Geo.  II.  c.  46, 
8.  11  [6  &  7  Yict.  c.  73,  s.  32],  but  that  it  was  a  most  improper  practice^ 
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which  the  Court,  in  virtue  of  its  general  jurisdiotion  over  solicitors,  would 
punish  severely.    Ex  parte  Whatton 669 

SOLICIXOB  AND  CLIENT— 1.  Lien  for  costs.— A  solicitor,  who 
has  declined  to  proceed  with  a  cause,  will  be  ordered,  though  his  bills  of  costs 
are  not  paid,  to  deliver  ud  the  papers  to  the  present  sobcitor  of  the  party, 
the  latter  undertaking  to  hold  them  subject  to  the  foimer  solicitor's  Hen,  for 
what  shall  be  found  due  to  him  on  the  taxation  of  the  bills. 

An  offer  on  the  part  of  the  former  solicitor,  after  the  motion  is  made,  to 

Sroceed  with  the  cause,  will  not  prevent  the  Court  from  ordering  him  to 
eliver  up  the  papers  on  the  terms  mentioned  above.     Colegrave  v.  Manley 

83 

2.  Delivery  up  of  papers  on  making  deposit. — ^Where  a 

party  has  a  pressing  necessity  for  papers  in  the  hands  of  his  solicitor,  the 
Court  will  order  them  to  be  deliverea  up  u^on  a  deposit  being  made  sufficient 
to  cover  the  amount  of  the  solicitor's  biU  and  the  costs  of  the  taxation. 
Clutton  V.  Pardon 68 

And  Bee  Infant,  2. 

SPECIFIC  PEBFOBMANCE— 1.  Contract  for  purchase  of  stock. 
— A  bill  may  lie  for  the  specific  performance  of  a  contract  for  the  purchase 
of  (Government  stock,  where  it  prays  for  the  delivery  of  certificates  which 
give  the  legal  title  to  the  stock,  and  where  the  plaiutiff  as  equitable  assignee 
of  the  contract  has  no  remedy  at  law. 

Time  is  of  the  essence  of  a  contract  where  the  subject  of  the  contract  is  of 
such  a  nature  as  to  be  exposed  to  a  daily  variation  in  its  value.  Doloret  v. 
Bothachild 243 

2.  For  purchase  of  debts. — Specific  performance  decreed,  at  the 

suit  of  the  vendor,  of  a  contract  for  the  sale  of  debts  proved  under  a  commis- 
sion of  bankruptcy.     Adderley  v,  Dixon 264 

And   tee   Contract ;    Partnership,  3 ;    Settlement    (Voluntary) ; 
Vendor  and  Purchaser. 

STATUTE—Becovery  for  work  not  in  accordance  with.  See 
Contract,  2. 

STATT7T0BY  NOTICE.— Where  a  statute  gives  an  appeal,  the  appel- 
lant giving  reasonable  notice  to  the  other  parties ;  the  notice  need  not  be  in 
writing,  but  a  verbal  notice,  if  reasonable  as  to  time,  is  sufficient.  E.  v.  The 
Justices  of  Surrey 466 

SUKV1V0B8HIP.    See  Husband  and  Wife,  2 ;  Will,  17. 

TENANT  FOB  LIFE— 1.  Tenant  for  life  of  real  estates  under  a  will 
having  expended  money  in  finishing  a  mansion-house  which  the  testator  had 
begun  but  left  unfinished,  and  al^  in  repairing  the  mansion-house  which 
had  been  damaged  by  dry  rot,  the  Court,  in  a  suit  for  administering  the 
trusts  of  the  will,  directed  an  inquiry  whether  it  was  for  the  benefit  of 
all  parties  interested  that  the  mansion-house  should  be  finished,  but  refused 
an  mquiry  as  to  the  repairs ;  and  said  if  it  was  found  for  the  benefit  of  all 
parties  interested  that  the  mansion-house  should  have  been  finished,  and 
tiiere  was  no  personal  estate  applicable,  the  expense  should  be  a  charge  on 
the  real  estates. 

Postponement  of  sale  for  benefit  of  corpus.  Compensation  to  tenant  for 
life.     Hibbert  v.  Cooke 225 

2.  Infant — Interest  on  debts  charged  upon  estates. — An  infant 

tenant  in  tail  is  bound  to  keep  down  the  interest  of  debts  charged  upon  the 
entailed  estates. 
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A  tenant  for  life  is  bound  to  keep  down  the  interest  of  debts,  but  being  an 
heir-at-law  not  otherwise  provided  for,  is,  as  against  the  remainderman, 
entitled  to  maintenance.    Surges  y.  Mawbey 9 

And  see  Power. 

TENDEB— Demand  moat  be  of  exact  sum. — ^To  an  action  on  bill  of 
exchange  the  defendant  pleaded  non-assumpsit  to  all  but  a  part,  and  as  to 
that  part  a  tender.  Beplication,  that  after  the  cause  of  action  accrued,  and 
before  the  tender,  the  plaintiff  demanded  the  simi  tendered :  Held,  that  thLs 
issue  would  only  be  supported  by  proof  of  the  demand  of  the  precise  sum 
tendered.    Rivers  v.  Griffiths 505 

TBESPASS— Action  by  occupier  for  limited  purpose. — The  con- 
tractors for  making  a  navigable  canal  having,  with  the  permission  of  the 
owner  of  the  soil,  erected  a  dam  of  earth  and  wood  upon  his  close,  across  a 
stream  there,  for  the  purpose  of  completing  their  work,  have  a  possession 
sufficient  to  entitle  them  to  maintain  trespass  against  a  wrongdoer.  Dyson 
Y.Collick 484 

TBOVEB  AND  OONVEBSIOK.— Where  goods,  the  property  of  the 
plaintiff,  had  been,  by  the  servants  of  an  insurance  company,  carried  to  a 
warehouse,  of  which  the  defendant,  a  servant  of  the  company,  kept  the  key, 
and  the  defendant  on  being  applied  to  by  the  plaintiff  to  aeliver  them  up 
refused  to  do  so  without  an  order  from  the  company :  Held,  that  this  was 
not  such  a  refusal  as  amounted  to  a  conversion  of  the  goods  by  the  defen- 
dant.    Alexander  v.  Southey 348 

TRUST — Purchase  by  trustee. — The  rule  that  a  trustee  cannot  pur- 
chase from  his  cestui  que  trust  prevails  only  where  the  relation  of  trustee 
gives  an  advantage.     Naylor  v.  Winch ,     227 

TBUST,  BBSUXTIKQ— Failure  of  purpose  of  gift.— A  sum  of 
money  was  paid  by  A.  to  B.,  for  the  purpose  of  purchasing  C.  promotion  in 
the  army,  and  it  remained  unapplied  in  the  hands  of  B.  at  the  death  of  A. 
C.  having  been  compelled  from  the  bad  state  of  his  health  to  quit  the  army, 
and  having  no  prospect  of  being  able  to  enter  into  the  service  again,  filed  a 
bill  for  the  money,  and  it  was  decreed  to  be  paid  to  him.  Leche  v.  Lord 
Kilmorey 19 

17NDX7E    INFLX7ENCE.    See  Infant,  2. 

VENDOR  AND  PTTBCHASEB—l.  The  creditors  of  a  vendor  cannot 
insist  that  an  estate  contracted  to  be  sold  has  been  converted  into  personal 
assets,  unless  the  title  be  such,  that  the  Court  will  compel  a  purcnaser  to 
take  it.     Johnson  v.  Legard 56 

2.  Specific  performance — Deeds—Covenant  for  production. — A 

purchaser  is  not  bound  to  complete  his  purchase  without  the  title  deeds, 
unless  he  has  a  right  to  their  future  production. 

A  covenant  to  produce  title  deeds  runs  with  the  land  for  the  benefit  of 
purchasers.  Where  one  is  in  possession  of  title  deeds  relating  to  his  own 
lands  as  well  as  to  the  lands  of  another  person,  who  has  no  covenant  for  the 
production  of  the  title  deeds,  whether  that  other  person  has  a  general  right 
m  equity  to  compel  the  production  of  the  deeds  is  questionable.  Barclay  v. 
Baine 206 

3. Title  depending  on  voluntary  limitations. — ^Limitations 

in  a  marriage  settlement  to  the  brothers  of  the  settlor  and  their  issue  being 
voluntary :  Held,  under  the  circumstances,  that  a  purchaser  could  not  bo 
compelled  to  take  the  title  depending  on  the  validity  of  those  limitations.  A 
bill  by  the  creditors  of  the  vendor  after  his  death  for  specific  performance 
was  dismissed,  there  having  been  subsequent  dealings  with  the  estate  which 
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debts,  but  bcss-  mig^lit  have  confirmed  the  settleinent,  the  agreement  for  purohase  being 

the  remabias  flnspicioiis,  and  it  being  doubtful  whether  the  creditors  could  file  euch  a  bilL 

.     .     Johnson  V.  Legard 56 

VENDOB  AND  PX7BCHASSB— 4.  Specific  Performance— Under- 

an  action  on  It    value. — Specific  performance  will  not  be  decreed  of  an  agreement  to  sell 

lit  a  pait  ad*   certain  property  at  a  price  to  be  settled  by  two  persons  who  are  named,  if  the 

ction  accn^  i   Court  sees  reason  to  belieye  that  the  price,  subsequently  fixed  by  these  persons, 

1 .  jjgjj  tJBt;    is  considerably  below  the  real  value  of  the  property.    Parken  v.  IVhttby    74 

if  the  pred*«       5.  Interest — Compenaation. — Where  the  conditions  of  sale  provide 

.  i    that  interest  shall  be  paid  from  a  certain  day,  if  the  purchase  be  not  then 

completed,  the  purchaser  cannot  generally  relieve  himself  from  payment  of 

upoM-f^^-^    interest,  by  alleging  that  the  delay  in  completing  the  contract  was  attribut- 

permis^o^^'    able  to  the  vendor;  but  it  is  otherwise  wnere  uie  delay  amounts  to  wilful 

hii  clo*.  »fl«   default. 

haveapus^        Quit  rents,  being  incidents  of  tenure,  are  proper  subjects  of  compensa- 
-rongdoer.  l^   tion. 

.     •  ^       And  rent  charges,  though  not  incidents  of  tenure,  when  small,  may  be 
^.    f^   subjects  of  compensation.     Esdaile  r,  Stephenson 161 

^^  ^^ed  *»  ^nd  see  Landlord  and  Tenant,  1. 

^^^iverthfiBi  WASTE— Statute  of  Limitations.— If  a  tenant  for  life  has  rendered 

u  that  this  t*  accounts  to  the  remainderman  of  timber  cut  by  him  during  a  period  of  more 

A-  h  the  ^^  than  six  years  before  a  bill  is  filed  against  him  for  an  account  of  the  timber 

'^  '      ,1^  and  of  the  value  of  it,  the  Statute  of  Limitations  cannot  be  pleaded  to  the 
bill;  for  though,  if  the  remainderman  had  brought  an  action  of  trover,  the 

«tee  cannot  ^  tenant  for  life  might,  notwithstanding  the  rendering  of  the  accoimts,  have 

plation  of  ^  pleaded  the  statute,  he  could  not  have  done  so  if  the  remainderman  had 

,  ^   brought  an  action  of  assumpsit.     Hony  v.  Hony 235 

A  ^ffl  >  And  see  Landlord  and  Tenant,  7. 

C.  P^°^^Q(i       WAY — Presumption  of  dedication  to  the  public. — In  trespass  and 
the  ti^^^^    justification  under  a  public  right  of  way,  the  loais  in  quo,  which  was 
^'l     •    filed'    not  a  thoroughfare,  had  been  imder  lease  from  1719  to  1818,  but  as  far 
ce  *^'  i^    back  as  living  memory  could  go  it  had  been  used  by  the  public,  and  lighted, 
Lff^  •    u    paved,  and  watched  under  an  Act  of  Parliament,  in  which  it  was  enume- 
rated as  one  of  the  streets  in  Westminster.    After  1818,  the  plaintiff,  who 
previously  lived  for  24  years  in  its  neighbourhood,  inclosed  it :  Held,  that 
under  these  circumstances,  the  jury  were  well  justified  in  finding  that  there 
vendor  c^^>    was  no  public  right  of  way,  inasmuch  as  there  could  be  no  dedication  to  the 
1  into  P®^^    public  by  the  tenants  for  99  years,  nor  by  anyone,  except  the  owner  of  the 
I  a  naitias^  ^    fee.    Queerer  whether  there  can  be  a  public  highway  whicn  is  not  a  thorough- 
^^       .    '    fare.     Woody.  Veal 454 


'"^  >i   dd^        WILL — 1.  Annuity,  commencement  of. — Where  an  annuity  is  given 
he  ^^^  by  will,  with  a  direction  that  it  shall  be  paid  monthly,  the  first  payment  is 

'    to  be  made  at  the  end  of  a  month  after  the  testator  s  death.    Houghton  v. 


the  wo  ^^    Franklin 201 

»r  ^P^foftlJ^        ^'  Charitable    trust — "Money  left  unemployed."— Testatrix, 

^^"neral  rig^  by  her  will  disposes  of  certain  long  annuities,  and  of  a  sum  in  cash,  and  then 

^  Offfchy^'  uses  the  followmg  words :  **  I  believe  there  will  be  sufficient  money  left  to 

■'         .    20^  pay  my  funeral  expenses.'* 

tionfl  ^y  ^  codicil  to  her  will  the  testatrix  expresses  herself  thus :  *'  If  there  is 

-^^he0$  money  left  unemployed  I  desire  it  may  be  given  in  charity." 

J  is^^^  ^^  Held,  that  the  general  residue  of  the  testatrix's  personal  estate,  including 

covlI^.  ^^  ^  a  sum  of  2,600/.  trust  monies,  in  which  she  had  a  vested  reversionary  inte- 

jjiitationS'  regt  at  the  time  of  her  death,  subject  to  be  divested  by  the  appointment  of 

perfoi^fj^jj  her  mother,  passed  under  the  words  **  money  left  unemployed, '  and  was  well 

estat®  ^  given  to  charity.     Legge  v.  Asgill 51 


794  INDEX.  [B.B. 

WILI#— 3.  Charitable  trust— Bequest  for  ** private  charity.'' — ^Testa- 
tor, after  bequeathing  to  A.  and  B.  legacies  of  stock  unequal  in  amount,  and 
giving  several  legacies  to  public  charities,  requested  A.  and  B.  to  be  his 
executors,  and  gave  to  them  as  such  100  guineas  each.  He  directed  his 
books,  jewels,  plate,  and  household  furniture  to  be  sold,  and  gave  other 
legacies,  and  concluded  his  vrill  thus :  **  In  case  there  is  any  money  remain- 
ing I  should  wish  it  to  be  given  in  private  charity." 

Held,  that  the  general  residue  of  the  testator's  personal  estate,  consisting 
of  a  leasehold  estate,  money  in  the  funds,  and  a  balance  in  cash,  was  not 
comprehended  in  the  residuary  clause,  which  was  confined  to  the  residue  of 
the  produce  of  the  articles  which  the  testator  directed  to  be  sold.  And  that 
private  chuitv  was  an  object  too  indefinite  to  give  the  Crown  jurisdiction, 
or  to  enable  the  Court  to  execute  the  trust. 

That  the  executors  having,  as  executors,  equal  legacies,  could  not  take 
beneficially,  and  that  the  next-of-kin  were  therefore  entitled  to  the  general 
residue  of  ike  testator's  personal  estate,  including  what  was  comprehended 
in  the  residuary  clause.     Ommanney  v.  Butcher 42 

4.  Children— After-bom    children. — Legacy    in    trust    for    the 

children  of  A.  to  be  equally  divided  between  them  witti  benefit  of  survivor- 
ship and  a  provision  for  maintenance  out  of  the  interest,  A.  having  no 
children  at  the  death  of  the  testator :  Held,  that  after-bom  children  would 
take,  and  that  the  interest  till  the  birth  of  a  child  fell  into  the  residue. 
Harris  v.  Lloyd 68 

5.  nieg^itimate  children. — Illegitimate  children  not  entitled 

under  the  description  of  children  in  a  will,  the  intention  not  being  sufficiently 
apparent  upon  the  face  of  the  will.    Ham's  v.  Lloyd      ....     68 

6. Posthumous  child. — A  bequest  in  trust  for  all  the  children 

of  the  testatrix's  nei>hew  B.,  bom  in  the  lifetime  of  the  testatrix,  includes  a 
child  of  which  the  wife  of  B.  was  enceinte  at  the  time  of  the  testahix's  death, 
though  not  bom  for  several  months  afterwards.     Trower  v.  BuUa        .     164 

7.  Condition — Marriage  with  consent  of  trustees. — ^Where  a 

le^y  was  eiven  on  condition  of  the  legatee  marrying  with  the  consent  in 
writing  of  the  trustees,  or  the  survivor  of  them,  and  he  afterwards  married 
with  me  written  consent  of  the  only  acting  trustee :  Held,  that  the  legatee 
was  entitled  to  his  legacy,  and  that  the  written  consent  of  one  of  the  nomi- 
nated trustees  who  had  refused  to  act  was  not  necessary.  Worthington  v. 
Evans 160 

8.  I.  W.  bequeathed  10,0002.  stock  to  trustees,  in  trust  to  pay 

the  dividends  to  his  daughter  whilst  she  remained  sin&^le ;  and  provided  she 
married  with  the  consent  of  his  trustees,  he  directed  them  to  advance  to  her 
husband  such  part  of  the  stock  (not  exceeding  one-third)  as  they  thous:ht 

S roper,  and  he  declared  certain  trusts  of  the  remainder  for  the  benefit  of  his 
aughter  and  her  children.  But  if  she  married  without  the  consent  of  the 
trustees  he  declared  certain  trusts  of  the  whole  fund,  for  the  benefit  of  his 
daughter  and  her  children.  She  married  in  I.  W.'s  lifetime,  and  without 
his  consent,  but  he  was  afterwards  reconciled  to  the  marriage :  Held,  that 
the  husband  was  entitled  to  one-third  of  the  stock,  and  that  ^e  remaindei 
was  to  be  held  upon  the  same  trust  as  it  would  have  been  had  the  daughtei 
married  after  I.  W.'s  death,  and  with  the  trustees'  consent.  Wheeler  v. 
Warner 176 

9.  Marriag^e  with  particular  persons. — B.  Lowe,  by  will, 

devised  all  his  landed  estates  to  trustees,  and  bequeathed  10,000Z.  as  a 
portion  to  his  daughter,  C.  L.,  but  in  case  she  should  marry  any  one  of  his 
three  kinsmen  named  in  the  will,  he  gave  to  whichever  of  them  she  married 
certain  estates  therein  specified,  he  taking  the  name  of  Lowe,  and  settling 
upon  her  an  annuity  of  1,000^  a  year  durmg  her  life,  and  in  case  that  cir- 
cumstance did  not  take  place  with  his  daughter  C.  L.,  he  then  directed  that 
it  might  be  offered  to  his  other  daughter  A.  L.,  in  every  particular;  and  in 
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case  neither  daughter  should  marry  in  the  manner  above  mentioned,  then  he 
gave  to  his  daughters  10,000/.  each,  and  all  his  estates  to  W.  D.,  his  kins- 
man, for  ever,  on  his  and  his  heirs  taking  the  name  of  Lowe  irrevocably. 
After  the  date  of  this  will  C.  L.  married  one  W.  H.,  who  was  not  one  of  the 
j)ersons  named  in  the  will  who  would  have  become  entitled  to  the  estate 
after  she  married  him,  and  the  testator  paid  her  a  marriage  portion ;  and 
afterwards  by  a  codicil  to  his  will  reciting  her  marriage,  and  that  he  had 
given  her  a  fortime,  he  revoked  all  devises  and  bequests  in  her  favour  con- 
tained in  his  original  will,  and  in  effect  recapitulated  the  provisions  of  his 
will  relating  to  A.  L.  The  testator  died  soon  after  the  date  of  his  codicil, 
and  his  daughter  A.  L.  afterwards  mairied  T.  P.,  who  was  not  one  of  the 
persons  named  in  the  will  who  would  have  been  entitled  to  the  estate  in  the 
event  of  her  having  married  him,  and  upon  that  occasion  the  10,000/.  was 
paid  to  her,  and  W.  D.  then  entered  upon  the  testator's  estates,  and  took 
upon  himself  the  name  of  Lowe,  and  suffered  a  recovery :  Held,  that  W.  D. 
was  seised  of  an  indefeasible  estate  in  fee  simple  in  the  estate  in  question. 
Lowe  V.  Manners 61S 

WILL — 10.  Condition — ''Live  and  reside." — Devise  of  several  estates 
to  A.  for  lif e,with  remainder  to  trustees  to  preserve  contingent  remainders, with 
remainder  to  the  first  and  other  sons  of  A.  in  tail  male,  with  divers  remain- 
ders over,  with  power  to  the  persons  from  time  to  time  entitled  to  the  estates 
devised,  to  lease  all  those  estates,  except  an  estate  called  Juts ;  and  with  a 
direction,  that  the  persons,  who  should  be  entitled  to  and  possessed  of  the 
devised  estates,  should  not  lease  the  estate  called  Juts,  or  any  part  thereof, 
and  that  every  such  person  should  live  and  reside  on  the  said  estate  called 
Juts ;  and  for  default  thereof,  all  the  devised  estates  to  go  over  to  the  person 
next  in  succession,  as  if  the  person  refusing  or  neglecting  to  reside  or  live  at 
Juts  was  actually  dead. 

Held,  that  it  was  too  imcertain  what  the  testator  meant  by  the  words 
**  live  and  reside  "  for  the  Ck)urt  to  determine  that  there  had  been  a  forfei- 
ture.    FUlingham  v.  Bromley 136 

11.  Name  clause. — Devise  of  a  mansion-house  and  lands  to 

trustees  upon  trust  until  J.  L.  M.  should  attain  21  years,  and  then  to  him 
for  life,  he  taking  and  using  the  testator's  surname  of  L.  instead  of  his  own 
surname,  with  limitations  over  to  his  first  and  other  sons  in  strict  settlement, 
they  severally  taking  and  using  the  testator's  surname  instead  of  their  own. 
There  were  other  limitations  over  to  other  persons.  The  will  then  contained 
a  proviso,  that  when  any  of  the  premises  thereby  devised  should  vest  in  any 
person  not  bearing  the  surname  of  L.,  that  person  should,  as  soon  as  he 
should  be  in  possession  of  the  estate,  take  the  name  of  L.,  and  use  the 
same  as  and  instead  of  his  own  surname,  and  should,  within  three  years, 
procure  his  own  name  to  be  altered  to  the  testator's  surname  of  L.  by 
Act  of  Parliament,  or  some  other  effectual  way  for  that  purpose,  and  in  case 
any  of  the  persons  to  whom  the  estate  was  limited,  and  who  should  be  in 
possession,  should  not  take  and  use  the  testator's  surname,  but  should 
neglect  to  get  an  Act  of  Parliament,  or  some  other  effectual  authority,  for 
the  space  of  three  years  next  after  he  should  be  in  possession,  that  then  the 
estate  should  go  over.  J.  L.  M.,  before  he  came  of  age,  or  entered  into  pos- 
session of  the  premises  demised,  took  and  used  the  surname  of  L.,  and  no 
other.  But  no  Act  of  Parliament  had  ever  been  obtained  authorising  him  to 
change  his  name,  nor  was  the  King's  licence  for  that  purpose  obtained  within 
three  years  after  he  entered  into  possession :  Held,  that  as  he  bore  the  sur- 
name of  L.  at  the  time  when  the  estate  came  to  him,  he  had  substantially 
complied  with  the  directions  of  the  testator,  and  that  he  did  not  incur  a 
forfeiture  of  the  estate  by  not  obtaining  an  Act  of  Parliament,  or  other 
authority,  the  proviso  only  applying  to  persons  not  bearing  the  surname  of 
L.  at  the  time  when  the  estate  vested  in  tnem.  Doe  d.  Luscombe  v.  Yates    468 

12.  Contingent  legacy.— Where  a  legacy  is  given  upon  a  con- 
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imgeacy,  and  a  suit  is  instituted  for  the  administration  of  the  teetatori 
estate,  the  Court  does  not  direct  a  sum  of  stock,  belonging  to  the  estate.  U 
be  appropriated  to  pay  the  legacy  when  the  contingency  happens,  but  directs 
the  whole  residue  to  be  paid  over  to  the  residuary  legatee  on  his  giTinjs 
security  to  pay  the  legacy  when  due.     Webber  v.  Webber       .        .         .id 

WILL — 13.  Devise — ^Implication. — A  devise  of  lands  to  trustees,  upon 
trust  to  nay  one  moiety  of  the  rents  to  the  devisor*s  wife  for  her  life,  and  th« 
other  to  ms  only  son  ;  and  after  the  wife's  death  to  convey  to  the  son  in  fee; 
but  if  the  son  (ued  without  issue  in  the  wife's  life,  then  on  the  death  of  th« 
wife  to  convey  to  the  devisor's  nephew  in  fee.  The  son  died  without  issue  is 
the  wife's  Hfe.  The  wife  is  not  entitled  for  life,  by  implication,  to  the  moiet} 
devised  to  the  son.    Aepinall  v.  Petvin 22'j 

14.   Devise    in    tail  —  Interest   on   investments. — A.  testator, 

having  devised  lands  to  A.  for  life,  remainder  to  his  children  in  strict 
settlement,  directs  the  residue  of  his  personal  estate,  subject  to  the  payment 
of  debts  and  legacies,  with  all  convenient  speed  to  be  laid  out  in  the  purchase 
of  lands,  to  be  settled  forthwith  to  the  same  uses,  with  a  proviso  that  the 
trust  monies,  imtil  they  should  be  laid  out,  might  be  invested  upon  govern- 
ment or  real  securities,  the  dividends  and  interost  of  which  were  to  go  and 
be  paid  as  the  rents  of  the  lands  to  be  purchased  would  go  and  be  payable ; 
a  large  portion  of  the  testator's  personal  estate,  not  required  for  the  payn^enl 
of  debts  and  legacies,  being  mvested  in  the  funds,  and  upon  securities 
carrying  interest,  the  tenant  for  life  was  held  entitied  to  the  interest  of  that 
portion  from  the  death  of  the  testator.    Angerstefn  v.  Martin        .         .       d*i 

15.   Devise  to  first  and  second   cousins. — ^Where  the  decree 

referred  it  to  the  Master  to  inquire  whether  a  testator  left  any  relations  of 
the  degree  of  first  or  second  cousins :  Held,  that  first  cousiDS  twice  removed 
ought  to  be  included  in  the  report.    Silcox  v.  Bell         .        .        .         .173 

16.  Executory  bequest  over. — A  testator  gave  his  son  an  absolute 

interest  in  one-fourth  of  his  personal  estate ;  but  by  a  codicil  he  directed 
that  his  son's  share  should  be  only  for  the  life  of  himself  and  his  wife, 
provided  they  had  no  issue ;  and  that  at  their  death  it  should  fall  into  the 
residue :  Held,  that  the  son  did  not  take  absolutely,  but  subject  to  an 
executory  bequest  over,  in  case  there  was  no  issue  of  himself  and  his  wife 
living  at  the  death  of  the  survivor.    Backstraw  v.  Vile ....     252 

17.  Gift  to  a  class— Survivorship. —-A  testator  bequeaths   the 

residue  of  his  property  to  his  nephews  and  nieces  on  their  respectively 
attaining  twenty-five,  with  a  direction  that  his  trustees  shall,  in  the  mean- 
time, apply  the  profits  to  their  maintenance ;  bat  in  case  of  the  death  of 
any  of  them  UDmarried  and  without  issue,  he  gives  the  shares  of  those  so 
dying  unto  the  survivors  equally,  to  be  paid  at  the  same  time  with  their 
original  shares;  first  a  nephew  and  then  a  niece  die,  under  twenty-five, 
unmarried  and  without  issue:  the  whole  residue  is  divisible  among  the 
survivors  who  attain  the  specified  age.     Barker  v.  Lea  ....       86 

18.  Gift  over  in  several  events. — ^Where  a  testator,  after  be- 
queathing a  specific  legacy,  devised  all  and  every  other  part  of  his  real  and 
personsJ  estate,  to  be  equally  divided  between  his  three  grandchildren,  share 
and  share  alike  for  ever ;  and  also,  that  if  either  of  them  should  happen  to 
die  without  child,  or  children  lawfully  begotten,  that  then  such  part  or 
share  of  the  one  so  dying  should  be  equally  divided  amount  the  surviving 
grandchildren  :  but  if  any  of  his  grandchildren  should  die  and  leave  child 
or  children  lawfully  begotten,  that  such  child  or  children  should  have  their 
parents'  share  equally  divided  amonpt  them,  share  and  share  alike :  Held, 
that  under  this  devise,  the  grandchildren  took  an  estate  in  fee  simple,  as 
tenants  in  common.     Chyton  v.  Lowe 509 

19.  Interest  on  investments.— A  testator  directs  his  executors  to 

invest  the  residue  of  his  estate,  after  payment  of  debts  and  legacies,  in  the 
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>  funds  or  upon  Becurities,  the  interest  to  be  paid  to  A.  for  life,  and  after  his 
death,  the  principal  to  be  held  upon  trusts  for  his  children ;  the  tenant  for 
life  was  held  to  be  entitled  to  interest,  accruing  within  the  year  next  after 
the  testator's  decease,  upon  funds  on  which  uie  testator's  property  stood 
invested  at  the  time  of  his  death,  and  which  were  not  reqiiired  for  the  pay- 
ment of  debts  and  legacies.    Hewitt  v.  Morris 39 

WILL — ^20.  Legacy— '<  Clear  of  the  property  tax  and  all  expenses" 
— Le^cy  duty. — ^A  testator  directs  his  executors  and  trustees  to  pay  certain 
annuities  and  legacies,  *'clear  of  the  property  tax,  and  all  expenses  attending 
the  same  "  ;  the  legacy  duty  ought  to  be  paid  by  the  executors  out  of  the 
assets  of  the  testator,  and  the  annuitants  and  legatees  are  entitled  to  receive 
the  full  amount  of  their  respective  legacies  and  annmties,  without  any 
deduction  in  respect  of  legacy  duty.     Courtoy  v.  Vincent      ...      94 

21.  Legacy  to  executor. — Testator  named  two  persons  to  be  his 

executors,  and  bequeathed  to  them  502.  each,  upon  condition  of  their  taking 
upon  themselves  a  certain  trust,  and  afterwards  used  these  words,  '*I  give  to 
my  cousin,  T.  K.,  502.,  whom  I  appoint  joint  executor  "  ;  and  the  testator 
also  gave  to  T.  K.'s  sisters,  legacies  of  502.  each :  Held,  that  the  legacy  to 
T.  £.  was  not  annexed  to  the  ofiSce  of  executor,  and  that  he  was  entitled  to 
it,  although  he  had  declined  to  act  in  the  trusts  of  the  will.  Dix  v.  Reed    171 

22.  Bemainder— -*'My  family." — Under  an  immediate  devise  to 

A.  for  life,  remainder  to  "my  family,"  the  heir-at-law  of  the  testator  is 
entitled  in  remainder.  But  under  a  devise  to  A.  in  fee,  *'  in  the  fullest 
confidence  that  after  her  decease  she  will  devise  the  property  to  my  family," 
the  word  **  family  "  may  receive  a  wider  meaning. 

To  cr^te  a  trust  by  means  of  an  obli^tion  imposed  upon  the  conscience 
of  a  devisee,  the  words  must  be  imperative,  the  subject  must  be  certain,  and 
the  object  as  certain  as  the  subject. 

GChe  words  "  in  the  fullest  conJidence  "  are  imperative.  Wright  v.  Athym   3 

23.  Perpetuity — ^Void  limitations. — Devise  to  A.  for  99  years,  if 

he  should  so  long  live ;  remainder  to  his  first  son,  then  unborn,  for  99  years, 
if  he  should  so  long  live,  and  so  on  in  tail  male  to  such  first  son  lawfully 
issuing  for  ever,  and  for  want  and  in  default  of  such  issue  of  such  first  son, 
to  the  second  and  other  sons  successively  for  99  years  only,  in  case  he  should 
so  long  live ;  and  that  such  elder  son,  or  the  issue  of  such  elder  son,  should 
have  no  greater  estate  than  for  99  years,  determinable  at  his  decease ;  and 
if  there  e£ould  be  no  issue  male  of  A.  at  the  time  of  his  (A.'s)  death,  or  in 
case  there  should  be  such  issue  male  at  that  time,  and  they  should  all  die 
before  21  without  issue  male,  then  to  B.  for  99  years,  if  he  should  so  long 
live ;  remainder  to  the  first  son  of  B.  for  99*  years,  if  he  should  so  long  live, 
&c. :  Held,  that  A.  took  imder  the  will  an  estate  for  99  years  in  the  freehold 
estates,  determinable  with  his  life,  and  the  same  estate  in  the  leasehold,  if 
they  should  so  long  continue,  and  that,  upon  his  death,  his  first  son  would 
take  an  estate  for  99  years  in  the  fre6hol<&,  determinable  with  his  life,  and 
the  remainder  of  the  terms  in  the  leaseholds :  but,  that  the  limitations  to  the 
second  and  other  unborn  sons  of  A.  were  void  as  tending  to  perpetuity ;  and 
the  limitations  over  to  B.  &c.  after  these  void  limitations,  were  not 
accelerated,  but  were  void  also.    Beard  v.  Westcott        ....    553 

24.  Becommendation — Trust. — A  testator  gave  to  his  wife  all  his 

personal  estate,  relying,  that  if  she  should  marry  again  she  would  secure 
whatever  she  diould  possess  imder  his  will  for  her  separate  use;  and  he 
recommended  her  to  give,  by  her  will,  what  he  should  die  possessed  of  under 
his  will  to  certain  persons  whom  he  named :  Held,  that  the  wife's  executor 
was  a  trustee  of  the  whole  of  the  property  possessed  by  her  under  the  will 
for  the  persons  named.    Horwood  v.  West 199 

25.  Retainer  of  debt  by  devisee. — A  devisee  has  a  right  to  retain 
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a  specialty  debt  due  to  himself,  or  to  his  tmgtee,  out  of  the  produce  of  an 
estate  devised  to  him.     Loames  y.  Stotherd 209 

WILL — 26.  Vesting  of  portions. — Testator  bequeathed  to  his  wife  the  use 
of  his  furniture,  &c.  which  he  desired  to  be  distributed  among  his  children 
when  the  youngest  attained  21,  at  her  and  his  executors'  discretion  ;  such 
part  to  be  reserved  for  her  use  as  might  be  thought  reasonable,  and  at  her 
death  to  be  distributed  as  directed:  Held,  that  those  children  who  died 
before  the  youngest  attained  21,  did  not  take  vested  interests.  Ford  v. 
Rawlina 188 

27.  What   property  passes. — A.  by  his   will,   devised    all    his 

messuage  or  dwelling-house,  in  High  Street,  in  the  town  of  H..  with  the 
appurtenances,  and  all  and  eveiy  his  buildings  and  hereditaments  in  the 
same  street,  to  his  mother  for  life,  and  after  her  death  to  C.  D.  A.  had  only 
one  house  in  the  High  Street,  but  behind  that  house  he  had  two  cottages 
fronting  a  lane  called  Bakehouse  Lane.  There  was  no  thoroughfare  through 
that  lane,  the  only  entrance  into  it  being  from  the  High  Street:  Held,  that 
the  two  cottages  passed  under  the  will.     Dot  d.  Humphrey  $  v.  Roberts  .     449 

28.  Whether  passing  real  estate. — A  testator  having  both 

real  and  personal  estate,  after  giving  several  pecimiary  legacies,  bequeathed  all 
the  residue  of  his  estate  and  effects  to  trustees,  upon  trust ;  that  tney  should, 
out  of  that  residue  carry  on  the  farm  then  in  his  possession  for  ^e  remainder 
of  his  term  therein,  for  the  joint  advantage  of  certain  of  his  sons  and 
daughters ;  and,  at  the  expiration  of  the  term  upon  further  trust,  to  sell  and 
dispose  of  the  residue  of  his  estate  and  effects,  or  such  effects  as  should  then 
be  upon  the  farm,  and  to  divide  the  money  arising  therefrom  among  his  eons 
and  daughters :  Held,  that  the  testator's  real  estate  did  not  pass  by  this  wiU. 
Doe  d.  Hurreli  v.  Hurrell 265 

29. "  Securities  for  money." — The  words   "  securities  for 

money,"  in  a  will,  pass  stock  in  the  funds,  unless  the  force  of  the  expression 
is  controlled  by  the  context.     Bescohy  v.  Pack 217 

30.  Wife's   power  to  alienate  separate   property.  —  Testator 

devised  a  freehold  estate  to  trustees,  in  trust,  to  pay  the  rents,  as  they  should 
become  due  and  payable,  into  the  hands  of  his  wife,  and  not  otherwise,  for 
her  life,  for  her  separate  use ;  and  directed  that  the  receipts  of  his  wife  alone 
for  what  should  be  actually  paid  into  her  own  proper  hands,  should  be  good 
discharges  to  his  trustees :  Held,  that  the  wife  had  power  to  alienate  her 
life  estate.     Acton  y.  White 203 

31. — ^A  testator  by  his  will,  bequeathed  the  rents  of  one  dwelling- 
house  situate  in  A.  to  0.  B.  for  his  life ;  and  from  and  after  the  decease  of 
0.  B.,  he  bequeathed  those  rent^,  together  with  the  rents  of  all  his  other 
houses  and  lands,  unto  his  nephews  and  niece  therein  mentioned,  for  their 
Uves  and  the  life  of  the  survivor ;  and  after  the  decease  of  the  survivor  of 
them,  he  gave  and  devised  all  his  houses  and  lands  to  trustees,  in  trust  to 
sell,  and  to  pay  the  produce  of  the  sale  imto  such  of  the  children  of  his 
nephews  ana  niece  as  should  be  living  at  the  time  of  the  decease  of  the 
survivor ;  and  then  devised  all  the  residue  of  his  estate  to  C.  B. :  Held,  that 
upon  the  death  of  the  testator,  the  nephews  and  niece  took  an  immediate 
estate  for  their  lives  and  the  life  of  the  survivor,  in  the  rents  of  all  the  houses 
and  lands,  except  the  house  specifically  bequeathed  to  0.  B.  for  his  life. 
Doe  d.  AnnandaU  v.  Brazier 284 

WORDS—"  OhUdren."    See  Will,  4,  5,  6. 

«  Copper  fastened."    See  Ship  and  Shipping^,  1. 

"  In  the  fullest  confidence."     See  Will,  22. 

"Live  and  reside."    See  Will,  10. 

"  Money  left  unemployed."     See  Will,  2. 
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WOBBS— <<MortaUty."    See  InBurance  (Marine),  5. 

"  My  fiEmUy."    See  WiU,  22. 

**  Peril  of  the  sea."    See  Insurance  (Marine),  4. 

«'  Private  charity."    See  WUl,  3. 

"  Property  tax."    See  WiU,  20. 

"  Securities  for  money."    See  Will,  29. 

"  Stranding."    See  Insurance  (Marine),  7. 

<<  Yearly."    See  Landlord  and  Tenant,  11. 
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